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PEEFACE m THE 2ND EDITION. 


Anotheb Edition of this work has been called for and the authori 
not having sufficient leisure to superintend it himselfi has entrusted 
me with the task of seeing it through the press. 


The text has been carefully revised and corrected, and the 
necessary alterations and additions made, where the law has been 
changed by legislative enactment or judicial decision since the 
publication of the first edition. In some instances cases quoted at 
lengthen the former edition have, by the author*s desire, been 
replaced by a summary of the result of the decided cases on the 


subject. 

On the qi^ hand considerable additions have been made to the 
text, and many new cases quoted and discussed, upon some subjects 
seemed to require further elucidation. Beference has also 
‘made to the decisions of the High Court of Madras upon sudi 
subjects treated of as have been adjudicated upon 'by that 
which it is hoped will add to the yalne'of the work to 
bners and others in this Fre|idency. 
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PEEFACE TO THE 1ST EDITION. 


The title of this volume sufficiently explains its object, which is 
not to write a treatise upon Jurisprudence, a subject which would 
require far more time and study than I could hope to bestow on it ; 
but to furnish judges, practitioners, and students, with some aids 
on those topics of law which are of the most ordinary occurrence in 
forensic practice. 

It is not even attempted here to write a complete or exhaustive 
essay upon any of the subjects selected for illustration. The time 
will doubtless come when India will be supplied with a set of Text- 
books written for her especial use, and adapted to her wants and 
conditions ; and indeed a commission has been appointed in England 
to digest a Code of Civil Law applicable to all India, an undertaking 
which I humbly conceive will prove Opus Heroicum : but until that 
task shall have been performed, it is perhaps not out of place to 
endeavour to bring together, within a reasonable compass, *so much 
of the learning of the English Law, as may afford a 7^atio decidendi 
on many of the points which are constantly arising in the progress 
of litigation. Text-books are very expensive, and contain much that 
is not applicable to law and practice in- India ; while Reports are 
almost, if not entirely, beyond the reach of the Indian Legal pro- 
fession. Hence in the present work I have quoted at length the 
passages from the various judgments which throw light upon the 
subject ujider discussion, instead of barely referring to the books in 
which the cases are contained. It is to be hoped that those who 

■f 

can afford it, wiU supply themselves with the books I have specified 
in the Preface to the Law of Evidence ; and if in addition, the Jurist 
or Weekly Reporter be regularly taken in, new cases upon the sub- 
jects in this volume may be usefully noted up : so that each Topic 
may be regarded as a nucleus around which to collect the products 
of future study and research. Many additional Topics might have 
been selected, conveying information very requisite for the Indian 
Lawyer. But a limit must be drawn somewhere ; and a reference to 
the general Index will show that there is so much general instruction 
imparted, that he who fairly masters the contents of this volume will 
be at least par negotiis on many points of Law; and, it is my hope 
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that this volume may be made the text-book for examination in 
general Law and Equity, at anj^ rate until substantive treatises, such 
as I have above referred to, or a Code of Substantive Civil Law with 
ample commentaries, shall take its place. 

I have spared no pains in making this volume accurate and reliable; 
and I am much indebted to the kindness of Mr. Bransox, who 
supervised tlie greater part of the sheets as they passed through the 
Press, and added many very receiit cases and valuable notes. His 
name will be a sufficient guai*antce for the value of his contribution. 
The work cannot be free from imperfections, which maybe remedied 
in any future edition, if they should be pointed out ; and I trust 
hereafter to be a]>le to add both to tlie number of Topics, and to the 
illustrations of those ah’eady in print. But should I not be able to 
accomplish this, it is a satisfaction to think that Legal Education has 
received such an impetus in tliis Presidency, and indeed in India at 
large, that there will be henceforth no want of legal writers ; since 
the demand for loija] knowledge is over growing more and more 
peremptory. Younger men are step]fmg forward ; and if I should do 
no more, I trust, I am not presumptuous in ex])rcssing a. hope, that I 
may be deemed, in the contributions which I have made to the 
Library of the Indian Lawyer, to have partly discharged that duty 
which Lord Cuke says, every Lawyer owes to his profession. 

• JOHN BRUCE NORTON. 

Madras, 

1st May 18()2. 
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TOPICS OP JURISPRUDENCE, 

OB 

AIDS TO THE OFFICE OF THE INDIAN JUDGE. 


TOPIC THE FIRST. 

A FEW WOBDS ON EQUITY. 

In omnibus quidem, maxime tamen in jure csguitas sequenda siL — P aulvs. 

§ 1, The Regulations direct the Judges to administer justice in 
cases not expressly provided for by Law, ** according to Equity and 
good conscience but no guide has been afforded towards ascertain- 
ing what Equity really is ; every man is left to the devices of his 
own imagination, and to give a decision, which, according to his light, 
meets the wants of each particular case, without any reference to 
general principles of jurisprudence. Scarcely any instruction has 
been given hitherto, specially qualifying any members of the Civil 
Service for the judgment seat. The Law of Evidence, whxch 
pervades and overrides every inquiry that comes before the Courts, 
be its subject-matter what it may, has only lately been expoimded ; 
the occupants of the Bench have not enjoyed the advantages of ex- 
perience at the Bar ; of late years, the Registrarship, the only office 
which offered a chance of preliminary education, has been abolished, 
except in the High Courts ; men are taken from the Revenue depart- 
ment and placed at once upon the supreme judgment seat in a dis- 
trict, their previous duties as Magistrates being thought a sufficient 
guarantee of their fitness for the judicial office, without respect either 
to their natural aptitude for the administration of the law, or to the 
amount of practical knowledge which they may have acquired. 
Some few, from a natural turn for jurisprudential studies, may have 
endeavoured, by private reading, to supply their unavoidable defi- 
ciencies ; but still have neither a tutor to explain, nor practice to 
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make familiar what they learn. Until lately, there has scarcely 
been an attempt to procure text books on any subject, however 
simple or however intricate; the Kegulations were in the most 
confused state ; Circular Orders were contradictory ; Reports were 
unknown ; each Judge has been left to pick his own way as best 
he might, according to the light of his own reason and the strength 
of his own intellect; this too when the quality of the evidence 
which he had %o sift, made the task of arriving at a right decision 
notoriously more difficult than in European countries. 

§ 2. Much has been done of late years to remedy this unfavour- 
able state of things. By the Civil Procedure Code, Act VIII of 1859 
and the amending Acts, a uniform and simple system of proce- 
dure in Civil suits has been established, and the Penal and Criminal 
Procedure Codes constitute a complete system of Criminal Law to 
which the only objection is that it is perhaps rather too artificial 
and complicated for the existing state of civilization of the people. 
The establishment of the High Courts also was a great step in 
the right direction, and in the authorised reports of their decisions 
the Mofussil Judge has already a guide upon many of the most 
important principles of law and in particular of Hindh Law which 
they have to some extent rescued from the chaotic state in which 
previous conflicting decisions of the Sudder Courts had left it. 

§ 3. The Hindu and Mahomedan Law lie in a very small com- 
pass, and are very easily mastered. But the Judge in the Mofussil 
in the adsence of any Lex Loci, has occasionally to deal with other 
Laws than these ; and in every case there is a necessity for guiding 
principles, and a familiarity with those great maxims of Equity, 
those leges legiim” which pervade and temper all laws, and on 
which indeed all human Law is founded. 

§ 4. It is through a misapprehension of what Equity really is 
that we constantly hear of common sense'’ being a sufficient light 
for the guidance of the Judge in such cases as Mofussil practice 
usually brings before him ; of the Courts not being harassed by 
precedent : of the beauty and fitness of the “ patriarchaF* system of 
adminktering justice, which really gives irresponsible latitude to the 
most ignorant, or the most incompetent ; to the idlest or the most 
hasty ; to pass whatever decision he pleases in every individual case ; 
supersedes all necessity for study and admits of such arbitrary differ- 
t^nces, that not only may the same Law receive entirely contradictory 
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ooastructioiis in n^hbonring juiisdictioBB, Imt the saane Judge 
tomorrow may overrule hk own deciaioii of to-day, meomimiU 
cam, where the case brfcue him is on all fours with its predeceSfiK^r. 

§ 5. The fallacy of the “ Common Sense” argument scarcely 
deserves exposure. “ Common Sense” is not thought a sufficient rule 
and instructor in other arts or sciences. Men do not make hats or 
shoes by the dictates of “Common Sense,” but are put to a lengthened 
apprenticeship. Frequently the Common Sense of an instructed man 
is opposed to that of an uninstructed. The Common Sense of a sailor 
teaches him to seek the amplest sea room in a storm : the Common 
Sense of a landsman would induce him <to hug even a lee-shore in a 
tempest The phrase probably had its origin in the notion of the 
Schoolmen that there was a sixth sense which was common to and 
controlled all the others. The “ Common Sense,” which alone is a 
safe guide, is that sense or conclusion, at which the whole, or the 
majority of a body of men, duJy qualified on any given subject, have 
come to upon that particular subject. Thus, each instructed Judge 
goes by the “ Common Sense” of all or many Judges; or in other 
words, of men who have made the law their study. In that signifi- 
cation it corresponds to the ' communis or ‘ civilis* of the Latin 
language.* But in the ordinary vague signification, the term stands 
simply for that faculty of reason which is common to man, as dis- 
tinguished from brutes, without any reference to its peculiar charac- 
ter in the case of the individual, who may be but a little above an 
idiot, or but “a little lower than the angels.” And again though the 
faculty may be infinite, it may be in the particular case uncultivated, 
or trained to the highest pitch. In a word, as has been wisely and 
wittily observed on a question of this sort; It depends whose 
common sense it is. Mr. George Norton, late Advocate General of 
Madras, in his Rudimentals, writes thus to the purpose. 

“ But, further, it is verj'' common to find, among the most enlightened and 
best governed nations, those who undervalue the rules of Law according to 
which justice is administered ; making continual appeals to reason and 
common sense ; as though all forms and requisitions of such rules should be 
set aside when the Judge’s natural uninstructed sense could suggest a 


* In this signifeatioD it is used in Tennyson’s noble ballad ‘ Locksley Hall.’ 
‘ In the Parliment of man, the federation of the world ; 

There the ooMmon sense of most shall hold a fretful realm in awe, 
And the kindly earth shall slumber, lapt in universal Law.' 
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diiFerent view of the case, or a different course of arriving at that view ; and 
as though all such forms and requisitions were but so many whims and 
fancies invented for the purpose of shackling the efforts of a free understand- 
ing ; such notions, however prevalent, are in truth too shallow to deserve 
refutation. We may assuredly declare that the universal experience of man- 
kind throughout all countries, independently of what our reflective reason 
would explain, has shown that a people’s prosperity must entirely depend 
on the certainty and merit of their rules for the administration of Justice 
between man and man. Those who are versed in such laws, who watch 
and see their operation, who best can observe how peace and security 
are preserved thereby, can show forth the grounds and reasonableness of the 
general rules by which they are guided. But such as prefer the impressions 
of what they call plain and common sense (but by which they can only mean 
their own understanding) are impatient of the restraint of set rules, the 
meaning and application of which they do not comprehend, they are averse 
to the trouble which a studious examination of them would impose— «nd 
they are mortified at every exposure of the errors which their unguided 
impressions betray them into. For if ignorance begets a plain boldness of 
decision in an arbitrary Judge, it perplexes and renders helpless one who is 
constrained to adjudicate according to law. 

« In no portion of the civilized world are the rules of Justice so uncertain, 
so obscure, and so contradictory as in India, and if justice is not worse 
administered there, it is owing rather to the integrity of its functionaries 
than to any merit of Indian Law. It has been said by an Indian Judge of 
great experience and learning, that ‘ there is scarce a question of Hindfi 
Law which may not be affirmed, and also denied, upon the authority of 
some book.’ It may be well therefore to pass in review some of the 

more obvious mischiefs aiising from the want of certain and clear rules for 
the administration of Justice. 

“ If judgments shall be given according to the individual’s nangf. of what 
is just, for want of any plain and sure guide in the admi t te d Law, how 
could any man distinguish between what was the Judge’s real sense of what 
was just, and wha^ was his mere caprice and feeling ? If such individual 
sense, or caprice, or personal feeling, was the sole origin of a judgment, who 
could say, that any judgment was right, or was wrong ? For there would 
be no guide. Every man might say that his own sense was as good as that 
ofanother-overy man might ascribe to his sense of right, the judgments 
w ich, m truth, were dictated by his evil passions ; and there could be no 
check against corruption. No man could feel, nor could he in reality be, 
^fo in his person or his property. Let any one inquire what powers the 
Hmdu kmg, or even the Hindft Brahmin possesses, over the persons of 



others, and he would seek to define them in vain. The power of the king 
is absolute and uncontrollable, he is a powerful divinity, but he is dii'ected 
to act on advice, and generally through the ministration, of the Brahmin, a 
‘ divinijty in the human form ;* his first and main duty is ‘ to inflict punish- 
ment according to the Shasters.’ How then do the Shasters direct punish- 
ment to be inflicted, by what rules and for what specific criminal acts ? 
And how does the Brahmin contribute his advice, and execute his office ? 

^ If a blow, attended with much pain, be given to human creatures or cattle, 
the king shall inflict on the striker a punishment as heavy as the presumed 
sufiering !’ ‘ A Goldsmith who commits fhiud, the king shall order to be 
cut piece-meal with razors.’ < Bobbers who break a wall, or steal in the 
night, the king shall cut off ^eir hands, and transfix them with a stake.’ 
^If a man steal a horse of small account, the Magistrate shall cut off oito 
hand and one foot, if any small animal, exclusive of a cat or weasel, the 
Magistrate shall out off half his foot,’ &c^ &c. ‘A Brahmin is a powerful 
divinity, whether learned or ignorant.’ * He need not complain to the king 
of any injury, even by his own power he may chastise those who injure him.’ 

* For ill language to a Brahmin the Soodra must have a red hot iron style, 
ten fingers long, thrust into his mouth ; for offering a Brahmin instruction, 
hot oil must be poured into his mouth and ears ; for sitting on a Brahmin’s 
carpet he shall be liable to have his buttock cut off.’ * But a Bi*ahmin him- 
self shall neither lose his property, nor be hurt in his person, although 
he commits all possible crimes.’ ‘ Whatever orders the Brahmins shall issue 
conformably with the Shasters, the Magistrate shall execute.’ (Vide Laws 
of Menu.) Let any one examine the institutes of Menu to ascertain when 
and how a Hindfi son becomes incapable of inheritance. He will read of 

* those distinguished by science and good conduct being allowed to take 
a greater share’ — but, among those utterly excluded from any inheritance at 
all, ai'e enumerated * lame, blind, deaf, afflicted with any incurable disease (as, 
amongst others, dysentery), those who have no principle of religion, those 
who have lost the use of a limb.’ It is plain that such general indiscriminate 
language as this, to say nothing of the palpable injustice of such rules, must 
leave the application of such Laws open to mere arbitrary discretion. What 
a fertile source of dispute is the capacity or not of a Hindfi to bequeath ! 
What ai'e the rights of members of undivided, and of divided families ? 

I 

“ Thus a vague and obscure text, together with the peculiai-ity and variety 
of irrational customs in different castes, confounds the most vital interests in 
uncertainty, and arbitrary constructions must supersede all regulaiity in 
judgments. In such a state of things no certainty of legal advice is attain- 
able, and where no rights can certainly be known, there can be no end 
of litigation. Industry, the fountain of wealth, becomes diied up in the 
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barreuDCss of insecurity of possessions. The people who do not see, or who 
do not heed, such evils as these must be coutent to live in poverty and 
dependence, as herds obedient to the voice of their master. What right in 
another to respect, and what right of his own to claim, no man can surely 
know, what act under what penalty to refrain from, what duty to undertake, 
no man oan learn. If the trumpet give an uncertain sound, who shall pre> 
pare himself for the battle ? Those Laws, therefore, are best which leave 
least within the breast of the Judge. And a Judge, to be truly such, is not 
one who is merely sagacious in discernment, and imbued with a sincere 
and upright sense of the principles of justice ; hut one who is learned in 
definite Laws, For he is the best Judge who leaves the least to himself.” 

§ 6. The fallacy of maintaining that the “ patriarchal” system, 
such as obtains in India, is best fitted for the Natives, consists in this, 
that we mistake what is at best the less of two evils for perfection 
itself. The speed and simplicity of a system of administering justice, 
is in itself a great boon to the Natives, who have a saying that 
‘‘ speedy injustice is better than tardy justice and as the adminis- 
trators have been ordinarily selected in the non-regulation provinces, 
on account of peculiar qualifications, and are no doubt actuated by a 
siheere desire to do justice, in the aggregate satisfaction may have 
been obtained, though it is open to doubt ; for silence does not always 
betoken consent ; and any simplification of procedure in our settled 
districts will be a boon to the people at large. But will any man say 
that a system of procedure, however simple, obviates the expediency 
of having trained Judges : that a “ patriarchal” Judge, who had pon- 
dered the principles of jurisprudence, would not be more eflScient, 
than a young officer taken hot-foot from his regiment, and left to 
wade through litigation as best he might ? The truth is, that, with 
regard to procedure, the more nearly a system can be reduced to this 
patriarchal” form, that is to say, that it shall be imtechnical, cheap, 
speedy, and brought home to each man's door, the better for man- 
kind. The fallacy is, to push this argument beyond its legitimate 
length, and to transfer its application from the quality of the Laws, 
to the qualifications of the administrators of the Laws, where it has 
no applicability; to argue, that because the simpler a system of 
adjective procedure is, the better it is ; therefore, the distribution of 
substantive justice between man and man requires no especial qualifi- 
cations in the Judge. The ruder the state of society, the simpler of 
course will be the rules of positive Law ; but still Equity lies at the 
bottom of even those few simple laws, which were in the first instance 
nothing but so many decisions according to natural Equity, which 
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precedes Law ; and as civilization advances, day by day do the rela- 
tions of mankind become more complex and artificial ; distinctions 
between rights, and regarding property, more nice and numerous ; 
and the necessity of a paramount and overruling Equity, more 
apparent : but assuredly, in the proportion that advancing Society 
renders the Laws of a nation more complicated, the more delicate 
become the operations of the Judge, the more all-absorbing and 
isolated his functions. But even in the ruder stages of society, 
removed from the earliest, the very absence of positive and well 
defined rules renders an acquaintance with the fundamental prin- 
ciples of Equity and Jurisprudence imperative and indispensable; 
for in such a state of things, closely resembling that which now 
obtains in India, the very absence of definite rules throws the 
Judge necessarily back either upon the universal principles of juris- 
prudence, or on the particular dictation of his own uninstructed 
reason for a guide to his decision. 

Tcbcitvs, in that fine passage in which he traces the origin and 
history of the Law,(«) points out this gradual change from simplicity 
to complicity. 

** Vetustissimi mortalium, nulla adhuc mala libidine, sine probro, sedere, 
eoque sine poena aut coercitionibus agebant : neque praemiis opus erat, cum 
honesta suopte ingenio peterentur ; et ubi nihil contra morem cuperent, nihil 
per metum vetabantur. At postquam exuit aequalitas, ct pro modestia ac 
pudore, ambitio et vis incedebat ; provcnere dominationes : multosque apud 
populos setemum mansere. Quidam statim, aut postquam regum pertaDsum, 

i' *• 

leges maluerunt* primo, rudibus homiuum animis, simplices erant. 

Maximeque fama ceiebravit Creteusium, quas Minos ; Spartanorum, quas 
Lycurgus ; ac mox Atheniensibus quaesitiores jam etplures Solon perscripsit. 
Nobis Romulus, ut libitum, imperitaverat : doin Numa religionibus et divino 
jure populum devinxit : repertaque quaedam a Tullo et Anco : sed praecipuus 
Servius Tullius sanctor legum fuit, queis ctiam reges obtemperarent. 

“Pulso Tarquinio, adversum patrum factioues multa populus paravit 
tuendse libertatis, et firmandae concordiae : creatique decemviri, ct accitis 
quae usquam egregia, compositae duodecim tabulae, finis aequi juris : nam 
secutae leges, etsi aliquando in maleficos ex delicto, saepius tamen dissensione 
ordinum et apisceudi inlicitos honores, aut pellendi claros vios, aliaque 
ob prava, per vim latae sunt.’’ 

The historian Milly after pointing out very philosophically the fal- 
lacy hid under the distinction usually drawn between the sum- 


fa) AnDAlium L. 3., ch. 26. 
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mary” and regular” methods of procedure, (^) has the following 
striking observations on the peculiar position of the Indian Judge. 

“ Well to perform the service of a Judge, skilfully to extract, and wisely 
to estimate every article of a complicated mass of evidence, not only peculiar 
experience, and that acuteness and dexterity, which are acquired by 
habitual practice, are of the greatest importance, but also an enlightened 
acquaintance with those general principles regarding law and the administra- 
tion of Justice, which have their foundation in the general laws of human 
society, and which ought to run through and form the ground-work of the 
laws of all nations. In a situation where the body of law is complete, and 
well adapted to its ends, the absolute necessity is not so great for this species 
of knowledge in the J udge, because he has rules for his guidance in every 
thing. He has few rules for his guidance in India, where eveiy Judge must, 
in a great measure, be the rule to himself. Here, it is evident, he has the 
greatest possible occasion for the guidance of those general principles, which 
an enlightened education alone can give. The youth who is destined to the 
great and delicate duties of a Judge, in India, cannot bo too carefully 
disciplined in that philosophy which gives the best insight into the principles 
of human nature ; which most completely teaches the ends which the 
administration of justice has it in view to accomplish, and the means which 
are best adapted to the ends. This sort of education is of importance 
not only for imparting a knowledge, to the youths who become Judges, of 
what ought to be done ; but for imparting to them a love for the ends of 
justice ; and thus creating a grand set of motives for ensuring the perform- 
ance of what ought to be done. If those on whom the legislation for India 
depends are in earnest for the establishment of a good administration of 
justice, a good education for Judges is one of the first reforms they 
will undertake. This reform, too, will be without difficulty ; because 
all that is wanting is a good choice of means.” 

But I know not where the whole matter is better laid down 
than in Norton’s Eudimentals,(c) where he writes as follows : — 

Among a savage people, without any form of constitutional Government, 
among whom there exist but few rights of property, and the only personal 
injury to be provided against is corporal violence, the rules of justice 
are necessarily very scanty. Under a despotic Government, where arbitrary 
will decides all rights, and pronounces upon all wrongs, the laws may, also, 
be simple and few — for under such a Government no man can claim 
any thing as surely and independently his own, and every man is exposed to 
suffer without possibility of redress what some other may choose to inflict. 

(6) Book VI., cb. 6. 

{c) A Second Edition of this valuable book with Notes and an IntroductoTy Preface 
has just been issued by the publishers of this work. 
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Bui under consUtutional Gk>vei*ninents, and among a people abounding in all 
the oommodities and wealth which go to make up the resources and enjoy* 
ments of civilized life, the case is very different Among such a people we 
must hear of property in land, and the various modifications of such propei*ty 
— of property in an infinite number and variety of goods — of descents 
and successions-— of transfers, conveyances and contracts — of differences in 
rank and condition, giving rise to distinctions in rights and privileges. 
Under Grovemments where the life and the liberty of the subject is precious, 
and his rights of property held sacred, no man can be deprived of either 
without careful and regulated inquiry, and without the fullest means afforded 
of defence. Hence, among free and civilized nations, the laws and rules of 
justice cease to be obvious to every man’s plain uninstructed understanding, 
or to be dependent on his uncontrolled discretion : they become multiplied 
in proportion to the amount and variety of rights, and to their progress 
in freedom and wealth. The knowledge of the law necessarily becomes an 
object of laborious study — for the Judge who must decide, and he who 
would be an adviser or practitioner in the law, must perform his task, not 
according to their own crude uninformed notions of what is right and wrong, 
but from the suggestions of a mind stored with a vast mass of distinct rules, 
and with an insight into the principles on which those rules are founded, and 
also with a capacity to apply these rules and principles to the infinite variety 
of ciiHSumstances, which in the dealings of mankind give occasion to contest 
and doubt.” 

“ It is the common complaint of the vulgar, and of such as tlo not weigli 
such considerations as these, that the administiation of justice according to 
systematic law, is tedious, troublesome, au(J expensive. Such complaints do 

not arise among barbarous and misgoverned nations — for where there 
is little property, or where the greater share of it is monopolized by the 
ruler himself or his favorites and supporters, and despotic power orders 
everything, there is little occasion for litigation, or suits, and wrang- 
ling. But these complaints prevail most where the rights of the people are 
most numerous and vaidous, and where the rules for their support against 
violations are most cautious and precise. In other words they prevail most 
in proportion to the prosperity, ^ealth, and civilization of the people among 
whom they arise. But, if all these rules and foi-ms of justice, leading 
as th^ do to harassing delays, trouble, and expense, as well in the establish- 
ment as in the defence of rights— arc considered with the relation they bear 
to the security tf property and of the person, and to the degree of freedom 
enjoyed by the subject under a wise and liberal Government, they will be 
found to constitute the necessary result, and the price which must be paid 
for such security and freedom, on which the prosperity and wealth of a 
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nation must depend. The ordinary and unreflecting portion of mankind, 
who view with a partial eye their own interests, and their claims or wrongs 
when they happen to be contested or denied, are impatient at all restraints 
upon a speedy decision, and at all forms which stand between tliem and what 
they deem justice. But, it should be recollected, that these same forms of 
justice, which are to them so irksome and inexpedient in cases which in 
their partial view may en*oneously appear to be plain and simple, are 
the safeguards against such as may be put forward by the crafty and 
dishonest, and a protection against judgments given according to no fixed 
rule of right, but according to mere wayward and wilful discretion. If 
we enquire among what nations the course of judicial decision is the most 
speedy, cheap, and conclusive, we shall assuredly discover it among those 
lawless ti’ibes who remain nearest to the state of nature, or among those 
nations, in which the bulk of the people are little better than slaves. 
Whether in the horde of Tartar savages, amongst whom property has scarce 
a name, or under the most ancient Mussulman Governments where the 
word of the Prince or Magistrate is the inflexible law, every matter of 
dispute is quickly and finally settled. The Judge decides as he pleases 
— he is guided by no rules — and he is swayed by no responsibility. It 
is indifferent to him how he decides, so that lie determines the case, and 
obedience is equally and peremptorily exacted, let the decision be what 
it may. To desire such a measure, and such a course, of cheap and speedy 
justice, is to desire such a condition of the people as can alone admit of it. 
It is to desire that there should be but few' rights, and a small amount of 
property to decide about — it is to desire political slaveiy rather than liberty 
— and that right and wrong should become mere matter of chance.” 

§ 7. Formidable as are |lie errors into which Indian Judges 
have fallen, their difficulties are at least as formidable as their 
errors. The wonder is, not that they have done so badly ; but they 
should have done no worse ; and nothing but a conscientious deter- 
mination to do right, and to discharge their duty according to the 
best of their abilities, can liave prevented the administration of 
justice in the Mofiissil Courts from long since having become an 
intolerable evil to the people of the country. 

§ 8. It is my hope, my desire, anS my endeavour, by this pre- 
sent undertaking to open to the Indian Judges some of those uni- 
versal principles which lie at the foundation of all Law ; a know- 
ledge of which at least lends an aid to the science of legal judgment, 
and puts the possessor on the track of those sources of jurisprudence 
which he must search ihoroughly for himself, if his aim is to become 
a really deep master of the Law which he professes to administer. 
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And in performance of the task which I have undertaken, I have 

adopted the plan of Uirowing illustrations and striking cases under 
the head of various leading Maxims, because experience has taught 
me, that it is through the epigrammatic brevity, the pith, and point 
of Maxims, that general principles are most easily and surely 
imprinted on the memor}\ They serve too as nuclei, round which 
each man may gather for himself the results of his own research 
and practice. 

§ 9. These maxims are scattered through the reports of English 
Law, Common Law and E(|uity : but they are for the most part 
drawn from the Roman Civil Law, that vast repertory of jurispru- 
dence ; and indeed the student of our early English jurisprudent, 
Bracton, will be surprised to find how very largely tlie principles of 
the Roman Law enter into even the Common Law of England. The 
Law student of the present day has a comparatively easy task 
before him. His predecessors had to wade through volumes of 
black letter learning and dry reports ; he had to make his own com- 
monplace book; and the study of the Law has been compared to 
eating saw-dust without butter ; but thougli the area of Law has 
increased with years, and for every volume of reports formerly to be 
studied, there are now ten, yet excellent text-books have been 
compiled on all the leading subjects of the Law ; Lectures have been 
instituted in our Inns of Court : a more liberal tone has been given 
to forensic studies, and the riches of the Civil Law have been opened 
up and freely commented on. The publications by the late Mr. 
John Smith of his Leading Cases in (Common Law, was an epoch in 
legal history ; since which, the most compendious method which he 
then displayed, of conveying vast legal learning to the profession 
and the public, has been ably followed up. We have Leading 
Cases” with ample notes, after the same model, in Equity, and also 
on conveyancing, real property Law and mercantile Law. The 
labors of the American J urist Story have furnished us with a valu- 
able series of text-books on some of the most important topics of the 
Law ; the commentaries of Blackstone, if not re-written, have been 
adapted and brought down to the exigencies of the present day : 
and the division of labor, necessitated throughout the profession by 
the ever-increasing superficies over which legal learning is accumu- 
lating, has led to the publication of special works upon special sub- 
jects, which vastly facilitate the researches both of the professional 
practitioner and the student, while they are not abhoiTent even to 
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the general reader. An excellent illustration of the narrow educa- 
tion of our practical English Barristers is given by Mr. Chitty %hich 
shows how circumscribed may be the circumference of each man’s 
vision ; and how it becomes the Jurist to carry his researches into 
all the departments of the Law which mutually reflect light upon 
one another. 

‘‘ Recently, a common law harrister^ very eminent for his legal attain- 
ments, sound opinions, and great practice, advised that there was no 
remedy whatever against a mairied woman, who, having a considerable 
separate estate, had joined with her husband in a promissory note for 2,500/. 
for a debt of her husband ; because he was of opinion that the contract of a 
married woman is absolutely void, and referred to a decision to that effect, 
viz., Marshall v. Hutton^ 8 Term Rep., 545, he not knowing, or forgetting, 
that, in Equity, under such circumstances, payment might have been 
enforced out of the separate estate. (Bullpen v. Clarke, 17 Ves. jun., 366 ; 
Hulme V. Tenant, 1 Bro. P. C., 16 ; Stewart v. Lord Kirkwall, 3 Madd. 
Rep. 887; Bingham v. Jones, at Rolls, 1832 ; Chitty on Bills, 8th ed., 191 ; 
Field v, Sowle, 4 Russ. Rep., 112). And afterwards, a very eminent 
Equity Counsel equally erroneously, advised, in the same case, thdt the 
remedy was only in Equity, although it appeared upon the face of the case, 
as then stated, tlint, after the death of her husband, the wife had promised 
to pay, in consideration of forbearance, and upon which promise she might 
have been arrested and sued at law. {Lee v. Muggeridge, 5 Taunt. Rep., 
36; and JAttlefield v. Slice, 2 B. & Adolp., 811). If the common law 
Counsel had properly advised proceedings in Equity, or if the Equity Coun- 
sel had advised proceedings by arrest at law, upon the promise, after the 
death of the husband, the whole debt would have been paid. But, upon this 
latter opinion, a bill in Chancery was filed, and so much time elapsed before 
decree, that a great part of the property was dissipated, and the wife^ 
escaped, with the residue, into France, and the creditor thus wholly lost his 
debt, which would have been recovered if the proper proceedings had been 
adopted in the first or even second instance. This is one of the very 
numerous cases, almost daily occurring, illustrative of the consequences of 
the want of, at least, a general knowledge of every bmnch 

There are several excellent collections of Maxims ; Bocon's, Noy^s, 
and others ; but Mr. Broome has conferred a signal benefit upon the 
legal world at large, by his excellent Treatise on Law Maxims, the 
more important of which he has illustrated with much simplicity 
and learning. 
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§ 10. Equity, in its largest sense, precedes Law ; for Law must 
be founded upon equitable principles, of which Laws are but the 
general declaration, “ 11 faut done avouer** says Montesquieu^ des 
rapports d' Equite anterieures a la loi positive qui les etahliV^(^) 
If we assume that the patriarchal was the earliest form of civilized 
society, the decisions which the head of the family or tribe pro- 
nounced, were but so many isolated applications of the universal 
Equity to the actual occurrences before them. Each of these, 
written down, or remembered traditionarily, would be a rule, prece- 
dent, or Law, for similar cases. When, however, in a more advanc- 
ed state of Society, the Legislature promulgated written Laws, these, 
from the very necessity of tlie case, were general ; for they were 
the application of finite rules to infinite circumstances. Hence, by 
their very generality, the Laws might work hardship in special 
cases, and here Equity came in to temper the otherwise harsh opera- 
tion of the general Laws. 

§ 11. In England, tlie jurisdiction of the Common Law and 
Equity tribunals became accidentally totally distinct and separate. 
With reference to the Laws of our own country, we use the term 
Equity in a very restricted and very technical sense; it is almost 
synonymous with the working of our Chancery Couiiis, and it is 
from the decisions of these Courts that I shall principally draw my 
principles of Equity, and my illustrations. But it must be under- 
stood, that in attempting to show some of the fundamental princi- 
ples of Equity, I am not striving to introduce into India the work- 
ing of English Chancery Courts, or to restrict the Courts of this 
country to their technical system, or to assimilate tlie Courts of the 
two countries. I am striving to explain those principles which 
must guide the decisions of all Equitable tribunals, be their locality 
what it may ; and whether the matter for decision be of a civil or 
criminal nature ; provided for by the express written Law of the 
land, or based on immemorial, imwritten, custom ; or apparently 
altogether unprovided for, and a res Integra, or primoe impressionism 

§ 12. It is not only in India that the character of Equity has 
been misapprehended. The province of Equity has been much mis- 

(«) Esprit de Lois., L. I. C. 1. 

‘ Avant qu’il cut des lois faites, il y avait des rapports de justice possibles. Dire qu*l n‘y a 
rien de juste ni d'injuste qu'ce qu' ordonneut on defondent les lois positivet, e'estdire 
qu’avant qu’on eflt trace 1e ccrcle, tous les rayons n’etaient pas egaux is the reasoning 
on which he arrives at the conclusion in the text. 
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understood even by the sages of the Common Law in England, who 
have sneered at it, as vague, varying, and wanting in uniformity, 
and asserted it to be the mere expression of the conscience of 
the Gliancellor or Keeper of tlie Seals for the time being. Thus 
in SelderCs Table Talk we find the following extraordinary 
passage(/) : — 

Equity is a roguish thing. For Law we have a measure, know 
what to trust to ; Equity is according to the conscience of him that is 
Chancellor, and as that is larger or narrower, so is Equity. ’Tis all 
one, as if they should make the standard for the measure, a Chancellor’s 
foot. What an uncertain measure would this he ! One Chancellor has 
a long foot, another a short foot : a third an indifferent foot : ’Tis the same 
thing in the Chancellor’s conscience.” 

§ 13. If this were a truthful description of Equity, even in its 
restricted and empirical sense, as practised in the English Courts 
of Chancery, there would be no certainty in the Law, and misera est 
servitus ubi jus est vagvbm ant incertum. Precedent would be of 
no force : the most solemn decisions of the wisest J udge might be 
arbitrarily set aside bv his immediate successor. It is true that 
Equity afibrds a wider scope for the discretion of the Judge than 
the strict Law ; but discretion is itself a science : and it is l)y 
entrusting the largest powers of discretion to those who have not 
made it a science, however conscientious their intentions, that we 
pave the way for errors of the gi’avest character: for it is, says 
Paultis, in questions de hono et cequo, in quo genere ^lerumque sub 
auctoritate juris scientice perniciose erratur. 

Sir Joseph Jekyll has excellently well expressed the real province 
of Equity : — 

“ The Law,” he says, “ is clear, and Courts of Equity ought to follow it 
in their judgments concerning titles to equitable estates ; otherwise great 
uncertainty and confusion would ensue ; and though proceedings in Equity 
are said to bo secuiidum discretionem boni viri, yet when it is asked, vir 
bonus es( quis ? the answer is, qui consulta patrum qui leges juraque 
servat ; and as it is said in Rook's case, 5. Rep. 99 b., that discretion is a 
science, not to act arbitrarily according to men’s wills and private affections ; 
so the discretion which is executed here, is to be governed by the rules of 
TiBW and Equity, which are not to oppose, but each, in its turn, to be 
subservient to the other ; this discretion, in some cases, follows the Law 
implicitly ; in others, assists it, and advances the remedy ; in others, again, 


(/ ) Selclcn’s Table Talk. Tit ; Equity. 
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it relieves against the abuse, or allays the rigour of it ; but in no case does 
it contradict or overturn the grounds or principles thereof, as has been 
sometimes ignorantly imputed to this Court. That is a discretionaiy power, 
which neither this nor any other Coui’t, not even the highest, acting in 
a judicial capacity, is by the constitution entrusted with.^Cfl^) 

This description of the province of a Court of Equity, and the 
boundaries of its jurisdiction, is pronounced by Sir T. Clarkey M. R., 
to be full and judicious, and what ought to be deeply imprinted on 
the mind of every Judge. 

§ 14. A Court of Equity in England works by its settled rides ^ 
as completely as does a Court of Common Law. Lord Redesdale 
in Bond v. Hophinsi^) says : — 

“There are certain principles on which Courts of Equity act, which 
are very well settled. The cases wdiich occur are various : but they are 
decided on fixed principles. Courts of E(|uity have, in this respect, no 
more discretionary power than in Courts of Law. They decide new cases 
as they arise, by the principles on which former cases have been decided, 
and may thus illustrate or enlarge the operation of those principles : but 
the principles are as fixed and certain as the principles on which the Courts 
of Common Law proceed and 3rd, Rlackstone 432. “ The system of our 

Courts of Equity is a labored connected system, governed by established 
rules, and bound down by precedents, from which they do not depart, 
although the reason of some of them may perhaps be liable to objection. 
Thus the refusing a wife her dower in a trust, yet allowing the husband his 
curtesy : the holding the pemJty of a bond, to be merely a security for the 
debt and interest, yet considering it sometimes as the debt itself, so that 
the interest shall not exceed that penalty ; the distinguishing between a 
Mortgage at five per cent, with a clause of reduction to four, if the interest 
be regularly paid, and a Mortgage at four per cent, with a clause of enlarge- 
ment to five, if the payment ofj the interest be deferred ; \^) so that the 
fonner shall be deemed a conscientious, the latter an unrighteous bargain : 
all these and other cases that might bo instanced, are plainly rules of 
positive Law ; supported only by the reverence that is shown, and generally 
very properly shown, to a series of former deteraiinations ; that the rule of 
property may be unifoi-m and steady. Nay, sometimes a precedent is so 
strictly followed, that a particular judgment, founded upon special circum- 
stances, gives rise to a general rule.” 

§ 15. As wc shall see hereafter, instead of overruling, Equity 
follows and is subservient to the Law. And as an instance of its 

( 7 ) Copper V. CowptVy 2 P. W. 753. (A) 1 Seh. and Lcf. 428-9. 

(0 See 2 Mad. H. C. R. 205, where this distinction was not followed. 
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being bound by the same rules, we may refer to the law of evidence, 
to cases of construction of statutes, and the general principles of 
interpretation. On thk Blackstone has well expressed the truth : — 

“ It is said that a Court of Equity determines according to the spirit of 
the Rule, and not according to the strictness of the letter. But so also 
does a Court of Law. Botli, for instance, are equally bound, and equally 
profess to interpret statutes according to the true intent of the legislature- 
In general Law all cases cannot be foreseen ; or, if foreseen, cannot be 
expressed : some will arise that will fall within the meaning, though not 
within the words of the Legislator ; and others, which may fall within the 
letter, may bo contraiy to his meaning, though not expressly excepted. 
These cases, thus out of the letter, are often said to be within the Equity 
of an Act of Parliament ; and so cases within the letter are frequently 
out of the Equity, Here by Equity wo mean nothing but the sound inter- 
pretation of the Law ; though the words of the J^aw itself way be too 
genera], too special, or otherwise inaccurate or defective. These, then, are 
the cases which, as Grotius says, ‘ lex non exacte dejinity sed arhiirio honi 
viri permiitity in order to find out the true sense and meaning of the Law- 
giver from every other topic of construction. But there is not a single rule 
of interpreting Laws, whether equitably or strictly, that is not equally used 
by the Judges in the Courts both of Law and Equity : the construction 
must ill both bo the same, or, if they differ, it is only as one Court of Law 
may also happen to diff(T fiom another. Each endeavours to fix and adopt 
the true sense of the Law in question ; neither can enlarge, diminish, or 
alter, that sense in a single tittle.”(i) 

In Judge v. Pritchardi^) Lord Eldon well defines the modern 
rule. 

The doctrines of tliis Court” says he “ ought to be as well 
settled and made as uniform aLviost as those of the Common Law : 
laying down fixed }winciple8 ; but taking care that they are to be 
applied aecording to the circumatance^ of each particular case.” 

§ 16. The Equity Judge can no more depart from tlie principles 
of Equity, when he has once ascertained what tliey are, than the 
Common Law Judge from the strict Law which he has sworn to 
expound. Both may occasionally have reason to exclaim, perquam 
durum eat, sed ita lex 8 cri 2 )ta est In an old book in my posses- 
sion, FraneiJs Maxims of Equity, published in 1739, the author 


(.?) 3. Blackstonc’b Comm., 431. 


{k) 1 Sw., 411, 
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himself an Equity Lawyer, thus points out the difference, as ho 
conceives it, between Law and Equity : — ^ 

“ But the great difference between a Court of Law and a Court of 
Equity, is this ; that the Court of Law, rigidly adheres to its own esta- 
blished rules, be the injustice arising from thence, ever so apparent ; whereas 
the Court of Equity will not adhere to its own most established rules, if the 
least injustice arises from thence ; for the same reason, that enforces it to 
supersede the rules of Law will enforce it to sui)ersede its own rules also. 
But it cannot from thence be inferred that it is governed by no rules at all : 
besides such an inference is easily to be disproved from matter of fact ; for 
it is certain that many of the rules of Equity, have yet been preserved 
inviolable in all cases, because they have never been found to be unjust.” 

My father, the late Mr. Justice Norton of the Madras Supremo 
Court, has written the following note in the margin : — 

“ This is not the fact. Equity equally with Law adheres to its own 
general rules though such an adherence may perhaps work occasional in- 
justice. The grand distinction between Law and Equity in England appears 
to consist in the different manner of administering justice and the different 
powers of the Court for that purpose,^' 

Accordant with this is BlacJcstane, 3, Comm. 434 

“ The systems of Jurisprudence, in our Courts botli of Law and Equity, 
are now equally artificial systems, founded in the same principles of jus- 
tice and positive Law ; but varied by different usages in the forms and 
mode of their proceeding s"' 

§ 17. And it is the undoubted fact, that the most distinctive 
feature between Courts of Law and Equity in England consisted in 
their manner and power of working. It is this which has drawn the 
most marked boundaries between thorn, and has settled the juris- 
dictions of each. For we frequently find that the Common Law 
Judges, in pursuance of what they conceived the equity of a case, 
arrogated to themselves powers and a latitude of construing positive 
Law, which have overstepped the limit between the judicial and 
legislative functions ; and assumed authority inconsistent with the 
fundamental maxim, Judicis est jus dicer e, nbn dare, 

§ 18. I am addressing myself to the condition of things in India. 
The separation of Law and Equity may be necessary in England ; 
but if so, it is a necessary evil. It is an anomaly presented by no 
other nation, save Rome, in ancient or in modern history ; except 
indeed by America, whither the Colonists took with them the Laws 
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and procedure of the mother country. But the example of America, 
which has abolished the separate jurisdictions of Common Law * and 
equitable Judges, shows that the junction can be effected, and 
affords a complete answer to all arguments drawn from the impos- 
sibility of the attempt. Whether, under all the circumstances of 
the case in England, it is expedient to follow the precedent set by 
America, it is not necessary for me to consider. Society is in a very 
artificial and advanced state at home ; the distinction of the Courts 
is well known, the division of labor may be attended with benefit ; 
and there is the force of weighty opinion, if it be not prejudiced, 
against the change. Lord St Leonards, in one of his earliest publi- 
cations, when he was a very young man, expressed himself thus ; 
that he would deserve ill of his country who should seek to unsettle 
the distinctions between the two sets of Courts. I know not whe- 
ther that opinion, which was then only not in advance of the age, 
has been modified since; but this is certain, that the boundaries 
have been growing finer and finer of late years, and that further 
changes are contemplated which will still more assimilate the work- 
ing, and make common occupation of the grounds of the two sets of 
jurisdictions. 

§ 19. To pursue somewhat farther this striking feature in our 
English Courts ; the difference of their modes of working. 

1. Common Law could seldom interpose to prevent a wrong or 
injury. Its remedy was generally by giving the injured party 
damages for the loss he had sustained. And hence, one main dis- 
tinction between our Law and Equity Courts. It is manifest that in 
a great variety of cases such a remedy was totally inadequate. Put 
the case of ornamental timber being felled in a park by a yearly 
tenant ; how could any pecuniary damages compensate for the 
destruction of the beauty of the family seat ? Here, though money 
might salve, it could not cure ; and even if it could, prevention is 
better than cure. Hence Courts of Equity interfered by Injunction, 
borrowed from the ‘ Interdictum* of the Proetor 'P) and though this 
power was resisted by the Courts of Law, and gave rise to one of the 

{l) See Institutes, Leb. IV. Tit. XV. Justinian divides interdicts into three classes, 
prohibitory, restituory, exhibitory : the last of which is the foundation of our Habeas 
Corpus* The following passage from Justinian expliuns this subject 

Prohibitory interdicta are those whereby the Prastor forbids something to be done : as, for in- 
stance, where he forbids the forcible disturbance oj a person in possession without legal advice 
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most celebrated quarrels in forensic history, that between Lord Coke 
and Lord Ellesmere, it was ultimately formally established ; and 
thus we trace the origin of one of the differences in “ mariner” and 
power” of working between our Equity and Common Law Courts. (^'0 

Mitford in his Equity Pleadings (p. III.) writes thus 

“ The jurisdiction of a Court of Equity has been noticed in a former page 
and from thence it may he collected, that the jurisdiction, when it assumes 
a power of decision, is to be exercised, where the principles of Law, by 
which the ordinary Courts are guided, give a right, but the powers of those 
Courts are not sufficient to afford a complete remedy, or their modes of 
proceeding are inadequate to the purpose ; where the Courts of ordinary 
jurisdiction are made instruments of injustice ; where the principles of law 
by which the ordinary Courts arc guided give no right, but upon the prin- 
ciples of universal justice the interference of the judicial power is necessary 
to prevent a wrong, and the positive Law is silent : and it may also be 
collected that Courts of Equity, without deciding upon the rights of the 
parties, administer to the ends of justice by assuming a jurisdiction, to 
remove impediments to the fair decision of a (picstion iu other Courts ; 
to provide for the safety of property in dispute pending a litigation, and to 
preserve property iu danger of being dissipated oi* destroyed by those to 
whose care it is by Law entrusted, or by persons having immediate but 
partial interests ; to restrain the assertion of doubtful rights in a manner 
productive of irreparable damage ; to prevent injury to a third person 
by the doubtful title of others ; and to put a bound to vexatious and 
oppressive litigation, and to prevent multiplicity of suits ; and further, 
that Courts of Equity, without pronouncing any judgment which may affect 
the rights of parties, extend their jurisdiction, to compel a discovery, 
or obtain evidence which may assist the decision of other Courts ; and 
to preserve testimony when in danger of being lost before the matter 
to which it relates can be made the subject of judicial investigation.” 

or buridl of a, dead body where it ought not to be buried, or the erection oj buildings on 
sacred ground, or in a public river, to the injury oJ the navtgotion of the stream, 

Restituory interdicta are those whereby the Preetor orders the restitution oj something : as, for 
instance, the restitution of anything to a person Jorcibly dispossessed. 

Exkibitory interdictn are those whereby he commands the production of a person or a thing ' 
as, jor instance, oj a man concerning whose liberty there is a dispute, or of children to their 
parent in whose legal power they are. Habeas Corpus. 

(m) The Preetor, whose was an equitable jurisdiction, was only ^custos, not conditor legis; 
judicia excercre potuit ; jus facere non potuit ; dicendi non condendi juris potestatem habuit ; 
Juvare, ntpplerc, xntcrpretarc. mifrpare jus civile poUtit , mutarc vet tolkrc non potuit.* 

This excellently describes the province of an Equity Judge in our own system. So the 
illustrious GroOus writes (De aeqViitate, § 12) fit. aniem ea correctw. non iollcndo legis ohliga- 
sed dtchrando legem in certo casu non obligarc. 
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II. So again, in many cases damages afforded but a poor repara- 
tion, where the mischief was not irreparable ; as where the article 
was not destroyed, but the defendant refused to give it up. In two 
“ forms of Action,” ‘‘ Detinue” and “Trover,” the judgment was, that 
damages should be paid unless the thing demanded was delivered 
up. But even here it was optional with the defendant to avoid the 
delivery by paying the damages; and yet the article might be of 
inestimable value in the eyes of its lawful owner. Put the case of 
its being an heir-loom, or other thing which possessed a ^pretium 
affectionia surely damages were but a poor substitute for the thing 
itself ? So in all that large class of cases, in which contracts entered 
into, had been broken, the only satisfaction at Common Law con- 
sisted in pecuniary damages. But Equity decreed the restoration of 
the thing itself ; and holding that what a man had contracted to do, 
he ought in conscience to be made to do, it decreed him to fulfil his 
contract, and hence another distinctive ‘ manner’ and ‘ power’ of 
Equity, in its compulsory enforcement of ''Specific performance '* 

III. So again ; at Common Law parties could not be examined 
on oath ; but Equity searched the conscience of the defendant, and 
compelled him to answer the piaintilf’s Bill upon oath ; and hence, 
previous to the recent changes in the Law of Evidence, the jurisdic- 
tion of Equity to enforce a ‘ Discovery for which purpose it was 
irequently had recourse to in aid of an action at Law. 

IV. So the refusal of Courts of Law to recognize Trusts threw 
another class of rights into the administration of Courts of Equity. 
Courts of Law refused to look beyond the Trustee in whom the legal 
Estate lay. Courts of Equity regarded the rights of the Cestui qui 
trust, that is, the person beneficially interested ; Equity got behind 
the Trustee, whom it would not allow to be a screen for injustice ; 
and hence the vast jurisdiction of Equity in matters of ‘ Trust* 
corresponding to the ‘ Fidei Commissa* of the Roman Law, 

V. In many cases, though there was a remedy at Law, it was 
not so complete as that which was afforded in Courts of Equity. 
The judgment of a Coin t of Law was a shoH dry decree for the 
payment of a specific sum. Decrees in Courts of Equity are more 
pliant, and could be moulded to the peculiarities of each individual 
case ; so as to settle and provide for the rights of numerous parties. 
So by its machinery, the Court of Equity had powers of taking 
accounts, which were wanting in the Courts of Law, and hence the 
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Equity jurisdiction in matter of AccoyM. So in rectifying errors, 
the result of oGcidenty Tmstahe, surprise, or fraud, though Courts of 
Law under certain conditions entertained jurisdiction of such 
matters, the relief aiforded in Equity was far more ample and 
complete. Thus Blackstone says of accidents : — 

“ Many accidents are also supplied in a Court of Law ; as loss of deeds, 
mistakes in receipts or accounts, wrong payments, deaths, which make it 
impossible to perform a condition literally, and a multitude of other contin- 
gencies ; and many cannot be relieved even in a Court of Equity; as, if by 
accident a recovery is ill suffered, a devise ill executed, a contingent 
remainder destroyed, or a power of leasing omitted in a family settle- 
ment.”(w) 

And it will be shown liereafter, when I come to these various 
heads of Equity, what are the pi*inciples on which they are adjudi- 
cated. For the present tins must suffice to mark out the grand 
boundaries between Equity and Common Law in England, and to 
prove the correctness of Mr. Justice Nortons marginal remark, that 
‘ manner* and ‘power* constitute the chief difference between the two 
jurisdictions. 

VI. This enumeration of the peculiar powers of Courts of Equity 
under the English system would not be complete, were I to omit 
mentioning some of ihe other principal heads of Equitable jurisdic- 
tion. Such are Charities ; such, the administration of the Estate 
of a Testator or Intestate; Partnership affairs; Legacies; Mortgages; 
relief against penalties and forfeitures ; care of the property and 
persons of Infants ; and of married xoomen and Lunatic ; and the 
securing evidence for the purpose of future litigation. 

§ 20. On the other hand, Courts of Equity were in some matters 
powerless ; and darge as was their jurisdiction, it was singularly 
defective. Thus where a purely legal question arose, they could not 
themselves settle it ; but left it to the Courts of Law to decide upon 
a “ feigned issue,’* which was drawn up and sent to them for that 
purpose. Thus, when the fact of a Will was in dispute, in a Suit 
in which a Will was before the Court, it directed an Issue ‘ Devisavit 
vel non' to the Common Law Court, if the Will concerned real 
estate ;(<>) or remitted the question to the Ecclesiastical Courts, if the 

(n) 3, Comm. 431. 

(o) See^Lord Mansjteld'g observations in the great case of Millar v. Taylor, touching an 
author's copyright, in 4 Burr. 2377. The Court of Exchequer on the Equity side did not 
direct a case for a Court of Law, as the Court of Chancery did ; but being alio a Court oi 
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Will were one of personalty. So in other litigations, a matter of 
fact was often ordered to be determined by a Court of Law, on the 
ground that trial by Jury was a more satisfactory method of elicit- 
ing fact than the written testimony taken in secret in Equity. So 
also, where a question of mere law arose, as what estate the words 
of a Will created, it was the practice to refer the question to the 
Common Law Courts, for the decision of the J udges, upon a case 
stated for their opinion. Blackstone thus writes : — 

“ The Chaucellor’s decree is either interlocutory or final. It very seldom 
happens that the first decree can be final, or conclude the cause ; for, if any 
matter of fact is strongly controverted, this Court is so sensible of the defici- 
ency of trial by written depositions, that it will not bind the parties thereby, 
but usually directs the matter to be tried by Jury ; especially such 
important facts as the validity of a Will, or whether A is the heir at law to 
B, or the existence of a modus dccimandi, or real and immemorial composi- 
tion for tithes. But as no Jury can be summoned to attend this Court, the 
fact is usually directed to be tried at the bar of the Court of King’s Bench, 
or at the Assizes upon a feigned issue. For (in order to bring it there, and 
have the point in dispute, and that only, put in issue) an action is brought, 
wherein the plaintiff by a fiction declares that he laid a wager of 5£ with 
the defendant, that A was heir at law to B, and then avers that he is so ; 
and therefore demands the 6£. The defendant admits the feigned wager, 
but avers that A is not the heir to B, and thereupon that issue is joined, 
which is directed out of Chancery to be tried : and thus the verdict of the 
Jurors at law determines tlie fact in the Court of Equity. These feigned 
issues seem borrowed from the spo7isio judicialis of the Homans and are also 
frequently used in the Courts of Law, by consent of the parties, to deter- 
mine some disputed rights without the formality of pleading, and thereby to 
save much time and expense in the decision of a cause. 

So likewise, if a question of mere Law ai’ises in the course of a cause, as 
whether by the words of a Will an estate for life or in tail is created, or 
whctlier a future interest devised by a testator shall operate as a remainder 
or an executory devise, it is the practice of this Court to refer it to the 
opinion of the Judges of the Court of King’s Bench or Common Pleas, upon 
a case stated for that purpose wherein all the material facts are admitted, and 
the point of Law is submitted to their decision : who thereupon hear it 
solemnly argued by Counsel on both sides, and certify tlieir opinion to the 
Chancellor. And upon such certificate the decree is usually founded.” 

haw, directed the matter to be heard before the full Court. Sec Gaskell v. Gaskd/^ 3 Y. and 
J., p. 3U5. By Statute 5, Viet., c. 5, the equitable junsdiclinu of this Court lu matters 
uncuunected with the levcuiie was transferred to the Court of Chancery. 



RECENT IMPROVEMENTS. 2.^ 

§ 21. Recent reforms in the Law have materially affected these 
separate jurisdictions of the Courts of Law and Equity, each of 
which is gradually encroaching on the ground formerly appropriated 
by the other ; the distinctions are gradually growing finer between 
them : * thin partitions do their bounds divide/ and the day is 
perhaps not far distant, when every Court in the realm shall be open 
to suits and actions of all kinds, and be made competent to deal 
from first to last with every dispute that is brought before it. 

§ 22. These changes have been principally introduced by giving 
more powers to the Courts of Common Law, and by the alteration of 
the Law of Evidence. 

I. Thus by the Common Law Procedure Act, Courts of Common 
Law can in certain cases now grant an InjmictionXp) 

II. Thus by 17 and 18, Vic. I., 125, 83, they can receive Equit- 
able defences ; and thus a large class of cases is withdrawn from the 
Chancery Courts. For instance in an action to try the title to 
lands, substituted for the old action of Ejectment, a defendant who 
has not the legal title in him, will not any longer be driven into a 
Court of Equity, to set up a defence, which under the old practice, 
afforded him perfect security in Equity, though it was not available 
to him at Common Law. 

III. Thus by the Evidence Act,^?) as parties are now examin- 
able, there can be no need of the aid of a Court of Equity in that 
large class of cases where formerly the jurisdiction attached through 
the impossibility of othemise obtaining a Discovery ; or in other 
words enforcing the examination of the defendant on oath. Prior to 
the Statute 21,22, Viet. c. 27, as a general rule, our English Courts 
of Equity were not competent to give damages for a breach of 
contract or injury where redress can be had at Law. Compensation 
could however be granted where the party came to the Court for a 
specific performance ; as we learn from the Leading Case of Seton v. 
Sladef^) and the recent case of Prothero v. Phelps (») ; and a quaere 
was made in Oeary v. NortonX^) whether damages should be given 
on an injunction restraining an infringement of patent. The above 


and 16 Vic., c. 76, 226. 

{q) 14 and 16 Vic., c. 96, Indian Act 11 of 1865, 19. 

(r) 2 White and Tudor’s Leading Cases in Equity, p. 429. 
(#) 2 Jur, 2, 6, § 173. 

(0 1 DeG. and § p. 1* 
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AMALGAMATION. 


named Statute gives the Court power to award damages either in 
addition to, or substitution for, specific performance or injunction. 

§ 23. On the other hand, the vlvA voct examination of witnesses 
in Courts of Equity has done away with the reason for directing 
issues of fact ; and the last-mentioned Statute gives Courts of Equity 
full power of deciding by a trial either before a jury or before the 
Court itself without a jury, all such matters as arise incidentally 
before them, without the circuitous, dilatory, and expensive process 
of directing a feigned is8ue.(w) 

§ 24. In matters of Accoiint, the Courts seem also to be approxi- 
mating. Formerly the Equity Courts were furnished with a machi- 
nery called the Masters Office for taking accounts and deciding 
on other interlocutory references. But this process was productive 
of such cruel delay and ruinous expense to Suitors, that the office of 
Master has been abolished, and the Chief Clerks of the Equity 
Judges now take the accounts in Chambers. The old Common Law 
action of ‘ Account’ on the other hand has lately been had more 
recourse to ; and I see no reason why the Courts of Law should not 
themselves take the account on a judgment ‘ Quod computet* just as 
Equity Judges do now. 

§ 25. These are so many approximations to the final amalgama- 
tion of the ' sides’ of Westminster Hall. In this country, our Courts 
are all Courts of Equity, and it is incumbent upon the Judges 
to make themselves masters of the principles of Equity. In Courts 
of Common Law, especially where there is a Code of substantive 
Law, it is possible that a Judge by a mere teclinical knowledge 
of the . Code, might declare what the Law was, by a mere reference 
to the Code, just as a scholar refers to a Lexicon for any information 
which he has occasion to search for: and indeed the Vakeels are 
generally apt enough at thumbing the pages of the Codes, Regula- 
tions and Circular Orders; but where the Courts of a country 
are all Courts of Equity, and where there is as yet no complete Code 
of substantive Law, it is obvious that those who preside in the 
judgment seat must learn what Equity is. For summum jus 

(tt) See Lord Eldon, in Ooodmough v. Powell, 2, Russ. 229, 

Where there is & clcftr m&tter of L&w, X t&ke it to be very much the duty of this Court 
to give its opinion on that matter of Law. To ask the Court of King’s Bench a question 
of Law, which thi.s Court could itself answer in the first instance, is not the best mode of 
ditposiifg of a suit in equity.” 



EQUITY DEFINED. 

awnrna injuria;; aad it can only be tempered and ooiwcfced Iqr 
Equity. 

§ 26 . A man may be a respectable Common Lawyer wxtnottt 
having any knowledge of Equity, or at the best a superficial : for if 
he is master of Lex ScTiptctj it may suffice for him in each case 
to say, Ita lex scripta est But a man cannot be a great Equity 
Lawyer without a full knowledge of the Common Law ; for Equity 
presupposes the existence of such knowledge and is founded upon 
it ; it is the harshness of the Common Law which Equity undertakes 
to temper. 

§ 27. This ‘Equity* must ever exist, even where the most 
perfect Code of Laws has been framed ; for the Legislator never can 
provide for every special case to which the complication of human 
affairs gives rise. He cannot foresee or even conjecture them : for 
there probably never were two cases precisely identical in every one 
of their particulars. Hence the Legislature can only lay down 
general rules or Laws : and Equity has been well defined by Aristotle 
‘ the correction of that wherein the Law by reason of its universality 
is deficient, (^) He calls it tTravopOufia vofiov rj IWuttci Sid rd Ka96\ov» 

The whole of the fifth Book of the Nicomachean Ethics should 
be studied by every one whose business it is to master the science of 
legal judgment; and indeed a part of the tenth Chapter is so 
precisely in point that it must be quoted here : — 

“ ‘The equitable’ is just, being better than a certain kind of ‘just and 
it is not better than * the just’ as though it were of a different genus. Just 
and equitable, therefore, are identical ; and both being good, ‘ the equitable’ 
is the better. The cause of the ambiguity is this, that ‘ the equitable* is 
just, but not that justice which is according to Law, but the correction of 
the legally just. And the reason of this is, that Law is in all cases univer- 
sal, and on some subjects it is not possible to speak universally with correct- 
ness. In those cases where it is necessary to speak universally, but impos- 
sible to do so con'ectly, the Law takes the most general case, though it is 
well aware of the incorrectness of it. And the Law is not, therefore, less 
right ; for the fault is not in the Law, nor in the Legislator, but in the 
nature of the thing ; for the subject-matter of human actions is altogether 
of this description. 

“ When, therefore, the Law speaks universally, and something happens 


(t;) Nicomach: Ethics, 1. 5. C. X. Manj writers have followed and indeed taken this 
definition without acknowledgment. We find it in Cicero, Plowden, Grotius, and others. 
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S6 ARISTOTLE : ROMAN LAW. 

different from the generality of cases, then it is proper where the Legislator 
falls short, and has en’ed fi’om speaking generally, to correct the defect, as 
the Legislator would himself direct if he were then present, or as he would 
have legislated if he had been aware of the case. Therefore the equitable 
is just, and better than some kind of ‘just’ not indeed better than the ‘abso* 
lute just,* but better than the eiTor which arises from universal enactments. 

“ And this is the nature of ‘ the equitable’ that it is a correction of Law, 
wherever it is defective owing to its universality. This is the reason why 
all things are not according to Law, because on some subjects it is impos- 
sible to make a Law. So that there is need of a special decree : for the 
rule of what is indeterminate, is itself indeterminate also ; like the leaden 
rule in Lesbian building ; for the rule is altered to suit the shape of the 
stone, and does not remain the same ; so do decrees differ according to the 
circumstances.” 

So the Roman Law said,(^) 'neque leges neque senatns-conmlta 
ita scribi posaunt, ut omnea caaua, qwi quandoqne inciderint, com- 
prehendantur ; aed aujfficit ea quoe plerumque accidunt contineri. 

So Lord Ellesmere says,(*) “ Law-makers take heed to such things 
as may often come, and not to every particular case, for they could 
not though they would.” And so Lord Bacon in his argument on 
the jurisdiction of the Marches said : — ‘ There is no Law under 
heaven which is not supplied with Equity, for summum jus 
aumma injuria, or as some have it ' snmma lex summa crux ;\y)' 
or as it otherwise expressed. Apices juris non aunt jura, 

§ 28. But it is not to be supposed that Equity is unbounded in 
its correction of the deficiencies of positive Law. I have already 
shown that the Equity Judge is bound by the same general rules 
of construction and interpretation as the Common Law Judge. 
Further, there must always remain after the fullest stretch of 
Equity, many cases in which though injustice may have been done, 
no redress can be given. This happens in cases of wliat are called 
imperfect obligations ; such as a man is morally bound to perform 
in foro comcientioe, but for which he is not amenable in foro legia. 
Such are the duties of charity, gratitude, benevolence, the fulfilment 
of promises for which no consideration has been given, the nudum 
pactumf^) of the Roman Law, and the like. Here we pass from 

{'dj) Digest, lib., 1. tit. 8. 1. 10. 

(jc) See 1. Spence, B. T. 412, Note/. 

{y) 1. Font. Eg.. B. 1. S. 3, Note k, 

{z) See Broome’s Li M., p. 583, 2nd Ed. 
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the province of legislation and jurisprudence to that of Ethics •* 
from the office of the Judge to that of the moralist ; from 'the 
tribunal of man to that of God. I have endeavoured to e:s:plain 
this in my Inaugural Lecture, to which I must refer those who 
wish to pursue this subject further : — 

“ ‘ Mere moral feeling’ said Lord Denman^^^^ C. J., in a recent case * ia 
not enough to affect the legal rights of parties,’ nor says Mr, Broome(^^ can 
a subsequent express promise convert into a debt that which of itself was 
not a legal debt ; and although the mere fact of giving a promise create a 
moral obligation to perform it, yet the enforcement of such promises by 
Law, however plausibly justified by the desire to effect all conscientious 
engagements, might be attended with mischievous consequences to society ; 
one of which would be the frequent preference of voluntaiy undertakings 
to claims for just debts- Suits would thereby be multiplied, and voluntary 
undertakings would also be multiplied, to the prejudice of real creditors.’’(<^I 

§ 29. Though I have confined attention to the dififerent methods 
of operation between Common Law and Equity, it must not be sup- 
posed that they do not administer veiy different sorts of substan- 
tive Law, even upon the very same subject-matter. The conflict 
between the two is often very striking, and the following example 


(a) Beaumont v. Reeve, 15 L. J. Q. B. 141. 

(5) See the Cases there. 

(c) On the question what consideraticn will support a promise, see Lampkigh y. Braith- 
waite, 1. Sm., L. C. 118. ct ibi notas. It must suffice here to state that “anj benefit accru- 
ing to him who makes the promise, or any loss, trouble or disadvantage undergone by of 
charge imposed upon him to whom it is made, is sufficient consideration in the eye of \he 
Law to sustain an action.” (Smitli on Contracts, p. 88,) it is almost superfluous to notice 
that the bare fact of benefit arising to the party making the promise, will not suffice if the 
promise is the result of fear. It may be a benefit to a man, that a highwayman who draws 
a loaded pistol from his heart, but a promise to pay money to induce the robber to do so, 
will not be binding; for there is no legal consideration to support it. In Jones v. AsUuv- 
sham (4 East 464) Lord Elknharough commenting on the case of Quick v. Copleton, says 

“ It is stated that the defendant’s late husband was.indcbted to the plaintiff, and that she 
(not stating her to be clothed with any representative character) about to come to Lon- 
don, and being in fear to he arrested by the plaintiff, promised, &c. Now an attempt to impose 
upon a person an unlawful terror, (and the threatening of an unlawful suit is as bad) can 
never be a good consideration for a promise to pay : yet that ground is insisted on by the 
Chief Justice. And as to the case there cited by him, of a mother who promised to pay, on 
forbearance of the plaintiff to arrest the dead body of her son, which she feared he was 
about to do; it is contrary to every principle of law and moral feeling. Such an act is 
revolting to humanity and illegal ; and therefore any promise extorted by the fear of it 
could never be valid in law. It might as well be said that a promise, in consideration that 
one would withdraw a pistol from another’s breast, could be enforced against the party 
acting under such unlawful terror.” 



28 CONFLICT BETWEEN LAW AND EQUITY. 

talTAii from a Eeport of the Committee of the Law Amendment 
Society on the Law aflFecting the property of jnamed women, puts 
this in a very striking light : — 

Conflict between Law and Equity. 


LAW. 

1, “ By the common law the wife 
has no property of her own ; her 
personal estate absolutely, and her 
real estate during coverture, are her 
husband’s .” — Per Lord Mansfield, 


2. “ By the common law the wife 
has no separate power of contracting. 
She can neither sue nor be sued.”— 
Per Lord Mansfield, 


3. ** Marriage is an absolute gift 
to the husband of the goods, &c., of 
which the wife was actually possess- 
ed at the time of marriage, and of 
such other goods and personal chat- 
tels as come to her during the mar- 
riage.”— Coke, 

4. If a husband obtains a judg- 
ment for a debt due to his wife at 
law, he is entitled to the whole 
fund. 

5. So with respect to a legacy, 
the husband may appropriate the 
whole, if the Executor pays it to 

him. 


EQUITY, 

1. “ Every kind of property, in- 
cluding estates in fee-simple and chat- 
tels personal, may be subject to a 
trust for the wife’s separate use, 
which will be supported in equity.” 

“ She may dispose of such pro- 
perty as if she were a feme sole,^* 

“ She may dispose of her savings 
as of the principal.” 

2. Equity allows a married wo- 
man to sue wherever she has a clear 
right. She may even sue her hus- 
band, when “ there is no other way 
of asserting her right against him.” 
— Per Lord Loughborough, 

Being considered a feme sole in 
respect of her property, she may be 
sued on her own contract with res- 
pect to such property. 

3. ‘‘ If land or personalty is left 

t 

to a maiTied woman, for her sepa- 
rate use, even without the interven- 
tion of Trustees, equity secures such 
property for her separate use.” 


4. <*If it is necessary to have 
recourse to equity, equity will com- 
pel him to secure a provision for his 
wife out of the fund.” 

5, Equity will compel & settle- 
ment in such a case. 



KDUU COURTS, COURTS OF EQUITY, 


6. A woman, bylaw, cannot dis- 6'. She may la equity ^ 
pose of her property, nor make a 

will, without the concurrence of her 
husband. 

7. If a wife carries on a sepa- 7. Equity gives the profits to the 
rate trade, even with her husband’s wife. 

consent, he is entitled to all the 
profits. (4 B. and Ad. 614.) 

8. Deeds of separation are not 8. In equity “ it may be consider- 

valid at law. — {Marshall v. Rut- ed, as at present settled, that such 

8 T. R.) deeds .... are valid.”— (2 Brights 

Husband and Wife*) 

9. A husband cannot give or 9. “Although gifts of property 

grant any estate to his wife, either by the husband and the wife are 
in possession, reversion, or remain- .... void in law, yet they will 
der.” be supported in equity.” — (lb,) 

§ 30. To say the least, the spectacle of two sets of Courts in 
the same country and often sitting under the same roof exhibiting 
such startling discrepancies, is anomalous. In this country, where 
Law and Equity are administered by one and the same set of 
Courts, we are spared this ; but it is not the less necessary for the 
Judges to be well-founded in the principles of Equity, because it is 
by the application of these alone that they can correct the hard- 
ships which the Law by reason of its universality would otherwise 
occasionally work. Those principles are fixed and well-understood, 
as fixed as the Law itself. Some of the chief will be commented 
on in these pages : but he who wishes to study them at large can 
scarcely do better than read Domat, if he wishes to learn how 
deeply, subtlely and comprehensively the human mind has searched 
the principles of Equity. This noble work of the learned French- 
man has gathered from the great repertory of the Roman Law its 
leading features, without the technicalities of the Roman procedure. 
My own impression is that whoever studies this work will feel how 
very unfit he was to discharge the functions of a Judge before 
mastering its pages. 
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TOPIC THE SECOND. 

HOW EQUITY IS SUBSERVIENT TO THE lAW. 

Mquitas sequitur LegemX^) 

1. It would be a mo.st mistaken idea to suppose that Equity 
sets itself above the Law. It would build up a most mischievous 
power if it did. The observations already made, it is hoped, will 
have explained to a certain extent its true nature : — 

“If a Court of Equity,” says Blackstonefi) “really acted as maDy in- 
genious writers Lave supposed it (from theory) to do, it would be above all 
Law either common or statute, and be a most arbitraiy Legislator in eveiy 
particular case.” 

In the infancy of our Courts of Equity, before their jurisdiction 
was ascertained and settled, ambition and the lust of power of 
the Chancellors, who being Ecclesiastics were ignorant of the Com- 
mon Law, may have usurped somewhat too much upon the juris- 
diction of the Common Law, and each decision may liave been con- 
sidered an award re vata.(^) And we trace this leaning in 
the earlier authorities. 

Thus Lord Kaimeaf makes Equity commence where Law ends, 
and his description would make it coequal with Ethics : — 

“ It appears now clearly,” says he, “ that a Court of Equity commences 
at the limits of the Common Law, and enforces benevolence, when the 
Law of nature makes it our duty. And thus a Court of Equity, accom- 
panying the Law of nature, in its general refinements, enforces every 
natural duty that is not provided for at Common Law^ 

So Sir John TrevorM says : — 

“ Now, Equity is no part of the Law, but a moral virtue which qualifies, 
moderates, and reforms the rigour, hai'dness, and edge of the Law, and is a 
universal truth.” 

So Chief Justice Vaughan said(/) : — 

“I wonder to hear of citing of precedents in matter of Equity. For if 
there be Equity in a Case, that Equity is a universal truth, and there can 

( а) Earl of Bath v. Sherwin ; 10, Mod. Rep., p. 1 ; Cowper v. Cowper^ 2, P. W. 753. 

(б) Vol. 3, p. 433. {c) Ibid. (rf) Lord Kaimos^ p. 12. 

if) DudUn V. Dudley, Pre. Cli. 241, (/) Fry v. Porter, 1 Mod. 307. 


EQUITY FOLLOWS THE LAW. 
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be no precedent in it. So that in any precedent that can be produced, if it 
be the same with this case, the reason and Equity is the same itself. And 
if the precedent be not the same case with this, it is not to be cited, being 
not to that purpose.” 

§ 2. But now these vague notions have subsided. Equity is 
the handmaid, not the mistress of the Law : — 

“ Where a rule, either of the Common or the Statute Law, is direct, says 
and governs the case, with all its circumstances, or the particular 
point, a Court of Equity is as much bound by it as a Court of Law, and can 
as little justify a departure from it.” 

Equity we have shown has tlie same niles of construction(^) and 
interpretation, and generally of evidence, as the Law. Nor can it 
relieve against a positive rule of Law only hecaiise that rule may 
work a hardship. BlackstoneX^) lays down many instances of this, 
but it may be well to caution the student as to the modification of 
this dictum by the more recent practice of our Chancery Courts. 
SpenceU) writes as follows : — 

“ Sir William Blackstone^ citing some of the instances above referred 
to, argues against the power of the Court to abate the rigour of the Com- 
mon Law, because it has not done so in these instances, and he adds that no 
such power is contended for ; but that such a power was exercised in the 
early history of the Court we have the direct evideuce of decrees, and no 
other assignable origin can be given to many branches of the jurisdiction ; 
and perhaps the proposition that no such power is contended for, even if 
confined to the present day, is rather too broadly laid down. Sir Joseph 
Jehyll, whom no one can mention but with the utmost respect, endeavoured 
to reconcile the conflict between the doctrines of the Court of Chancery 
and those of the Common Law thus : — ‘ The discretion which is exercised 
here, is to be governed by the rules of Law and Equity^ which are not to 
oppose, but each in its turn to be subservient to tlie other ; this discretion, 
in some cases, follows the Law implicitly ; in others, assists it, and advances 
the remedy ; in others again, it relieves against the abuse, or allays the rigour 
of it ; but,’ added that eminent Judge, ‘ in no case does it contradict or over- 
turn the grounds or principles thereof, as has been sometimes ignorantly 
imputed to this Court ; that is a discretionary power which neither this 
nor any other Court, not even the highest, acting in a judicial capacity, is 
by the constitution entrusted with.’ And this was the doctrine, it must be 
admitted, which was endeavoured to be enforced tliroughout the reign of 


Eq. Jurisp.: § 64. 
{h) 1 Spence, 520. 


(t) Vol. 3, p. 430. 
(;) Vol. 1., p. 418. 



32 


FLETA L»- HARDWICKE SPENCE. 


King James 1. But not to look farther than the doctrines of the Court of 
Chancer j in respect to the separate property of married women, which have 
only been completed in our day, do they not directly contradict and overturn 
the principles and maxims of the Common Law ? Fleta expressly says that 
a gift to a stranger for a benefit of a married woman, is void as against the 
policy of the Law. Lord Hardwicke, when pressed with the maxim of 
Equitas sequitur legume said , ‘ When the Court finds the rules of Law right, 
it will follow them’; but then it will likewise go beyond them ; it seems 
hardly possible to designate even tliis as being short of legislative. It was 
equally propounded as a maxim, that the Praetors had no authority to abrogate 
the existing Law ; but that they also equally violated this maxim can hardly 
admit of a doubt. Lion. Cassius, in reference to this subject, expressly 
says, (I give the Latin Translation,) ‘ Ne quidem jura scripta servarint 
sed ea mutaverint scepe numeror ’ 

This dictum however begs the whole question, and sets up a 
clear Legislative power in the Chancery J udge to correct the posi- 
tive Law. The truth seems to be that where Equity finds a prin- 
ciple laid down by the Law, applicable in all its circumstances to a 
general equitable principle, or not inconsistent with it. Equity will 
follow that Law, even though it . would not have laid down such a 
doctrine itself originally. Wlicre however, says Spence, the remedy 
given by a Court of Equity is founded wholly on a principle of its 
own, and there is no corresponding course of procedure at Law, the 
Court acts on rules of its own. A good, though somewhat technical 
example may be taken from the rule for the administration of assets 
in payment of debts. Spence writes thus : — 

“ Where lands were assigned in trust for payment of debts, in the admi* 
nistration of the trust by the Court, which will be particularly adverted to 
hereafter, judgments, which affected land by their own strength and nature, 
and on which a remedy might be obtained at law’, wore directed to be paid 
according to their legal preference. Equity there followed the Law ; the 
remedy in the Court of Chancery was what may be designated utilis, being 
merely substituted for the legal remedy which the creditor had on his judg- 
ments. But as regards debts which only affected the lands by force of a trust 
created for their payment, the remedy, so far as the trust was enforced 
against the lands was peculiar to the Court of Chancery, there was no 
corresponding title of right which could bo enforced at Law ; accordingly 
the Court acted on its own rule, (of clerical invention no doubt,) that all 
debts were equally due in conscience, and all, of whatever rank, were 
directed to be paid pro rata, according to the amount of the debt.”(*> 


{k) Spence Eq. Jur„ p. 121. 
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§ 3. This principle receives illustration from the practice of 
Courts of Equity with regard to the old Statutes of Limitation. In 
words these applied to Courts of Law only ; but Courts of Equity 
acted in analogy to them: or indeed, as Lord Redesdale put it, 
considered themselves equally bound by them, as though they were 
expressly made applicable/^.^ Thus in ffovenden v. Lord Annes- 
ley,Whe said : — 

“ But it is said that Courts of Equity are not within the Statutes of Limi- 
tations. This is true in one respect. They are not within the words of the 
statutes, because the wo^s apply to particular legal remedies ; but they are 
within the spirit and meaning of the statutes, and have been always so con- 
sidered. I think it is a mistake in point of language to say, that Courts of 

■ 

Equity act merely by analogy to the statutes ; they act in obedience to them. 
The Statute of Limitations, applying itself to certain legal remedies, for 
recovering the possession of lands, for recovering of debts, &c.. Equity, 
which in all cases follows the Law, acts on legal titles, and legal demands, 
according to matters of conscience, which arise, and which do not admit of 
the ordinary legal remedies. Nevertheless, in thus administering justice 
according to the means afforded by a Court of Equity, it follows the Law. 
The true jurisdiction of Courts of Equity, in such cases, is to carry into 
execution the principles of Law, where the modes of remedy afforded by 
Courts of Law are not adequate to the purposes of justice, to supply a defect 
in the remedies afforded by Courts of Law. The Law has appointed certain 
simple modes of proceeding, which are adapted to a great variety of cases. 
But there are cases under peculiar circumstances and qualifications to 
which, though the Law gives the right, those modes of proceeding do not 
apply. I do not mean to say, that in the exercise of this jurisdiction, 
Courts of Equity may not, in some instances, have gone too far ; though 
they have been generally more strict in modem times. So Courts of Law, 
fancying that they had the means of administering full relief, have some- 
times proceeded in cases which were formerly left to Courts of Equity ; 
and, at one period, this also seems to have been carried too far. I think, 
therefore, Courts of Equily are bound to yield obedience to the Statute of 
Limitations upon all legal titles and legal demands, and cannot act contrary 
to the spirit of its provisions. I think the statute must be taken virtually 
to include Courts of Equity ; for when the Legislature, by statute, limited 
the proceedings at law in certain cases, and provided no express limitations 
for proceedings in Equity, it must be taken to have contemplated, that 

■ ■ I ■ — III I ■■■lifc.MI ■ I ■■■■ ■ !■ ■■■■■. ■■■. .III II ■ I.. ||,..i 1^1 ■ 11 I I (I » 

(1) The recent Statute of Limitations, S and 4, Will. IV., c. 27, s. 24, expressly provides 
that suits in Equity fmr enforcing claims to lands shall, with certain specified exceptions, 
be subject to the same period of limitation as actions at law for the same purpose. 

(m) 2 Sch. aad Lef. 607. 
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Equity followed the Law ; and, therefore, it must be taken to have virtu- 
ally enacted in the same cases a limitation for Courts of Equity also.” 

§ 4. So where there is no Statute, Equity acts upon the analogy 
of Limitations at Law. Thus, as the Law held twenty years adverse 
possession a good legal title in ejectment, Equity followed the same 
limitation with regard to equitable claims touching real estate. So 
in White v. Parnther{'») it is said ; — 

“Until lately the Judges at Wcstminster-Hall took a narrow view of the 
spirit of the Statutes of Limitations. They considered these statutes were 
only intended to protect persons, who having paid Heir debts were liable to 
be called on to pay them a second time, in consequence of the loss of 
vouclujrs. Any allusion to the existing debt (although not amounting to a 
ju'omise to pay it) was held to keep alive the right of action for the recovery 
of it. A cunning person could easily draw from an ignorant debtor just such 
an allusion as would satisfy the Courts, and no more, or if by chance some 
explanation or qualification accompanied the allusion, these were forgotten, 
and the allusion only was proved. It was always impossible that any one 
could be called to contmdict the witness in support of the claim. The pio- 
tection which the statutes intended to give was thus entirely taken away. 
Courts of Law have now overturned the early decisions, as being contrary 
to the words and spirit of the Act ; and the Legislature has gone farther than 
the Courts or Law could, by declaring that no verbal promise should pre- 
vent a claim from being barred by the Statutes of Limitations. 

“ The Statutes of Limitations are Laws of peace and justice : when 
property has been so long in the possession of a family, that it has passed lo 
the children and grandchildren of those who first acquired it ; and they, 
unconscious of any defect of title, have formed their habits and plans of 
life according to the income that the property produces, it would be 
cruel to deprive them of it. The members of the family from which 
it came (never having enjoyed it) suffer but little from its loss. After a 
great lapse of time it is impossible to get at truth, so as to do justice upon 
any case. You have some documents, but you may not have all that relate 
to the title, and, those which are lost might have explained or perhaps done 
away entirely the effect of those which remain. Although some docuqients 
may be preserved, the witnesses necessary to make the account of the 
transaction complete and ripe for a decision, cannot. These were the 
reasons, why the Legislature passed the Statutes of Limitation, and they 
bear directly on the present case. 


i^n) 1, Knspp. p, 227, 
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“ The Court of Chancel^ has adopted the limitations which hare been 
imposed on legal remedies ; and wherever a Court of Common Law will 
presume that a debt is satisfied, unless there be some circumstance to rebut 
this presumption, a Court of Equity will act on the same presumption. If 
nothing has been done under a judgment for twenty years, a Court of 
Common Law will presume that it is satisfied.” 

And in Smith v. Clayi^) Lord Camden said : — 

“ A Court of Equity, which is never active in relief against conscience, 
or public convenience, has always refused its aid to stale demands, where 
the party has slept upon his right, and acquiesced for a great length of time. 
Nothing can call forth this Court into activity, but conscience, good faith, and 
reasonable diligence ; where these are wanting, the Court is passive and 
does nothing. 

“Laches and neglect are always discountenanced, and therefore, from 
the beginning of this jurisdiction, there was always a limitation to suits 
in this Court. 

“ Therefore in Fitter v. Lord Macclesfield^ Lord North said rightly, 
“ That though there was no limitation to a bill of review, yet after twenty - 
two years, he would not reverse a decree, but upon very apparent error.” 
* Expedit reipublicm ut fit finis litium* is a maxim that has prevailed in 
this Court in all times, without the help of an Act of Parliament. 

“ But as the Court has no Legislative authority, it could not properly 
define the time of bar, by a positive rule, to an hour, a minute, or a year ; it 
was governed by circumstances. But as often as Parliament had limited 
the time of actions and remedies, to a certain period, in legal proceedings, 
the Court of Chancery adopted that rule, and applied to similar cases in 
Equity. For when the Legislature had fixed the time at Law, it would 
have been preposterous for Equity, (which, by its own proper authority, 
always maintained a limitation) to countenance laches beyond the period, 
that Law had been confined to by Parliament. And therefore in all cases 
where the legal right has been barred by Parliament, the equitable right to 
the same thing has been concluded by the same bar.” 

So Lord Redeadale in Bond v. Ho^jlchisip) says : — 

“ Nothing is better established in Courts of Equity, (and it was estab- 
lished long before this Act), than that where a title exists at Law and in 
conscience, and the effectual assertion of it at Law is uncouscientiously 
obstructed, relief should be given in Equity ; and that where a title exists 
in conscience though there be none at Law, relief should also, though in 
a difierent mode, be given in Equity.” 


(o) 3 Br. Ch., c. 620. 


{p) I Sch. anti Lcf. 429. 
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§ 5. Other instanced may be cited. If a mortgagee has been in 
possession twenty years(9) without acknowledging the mortgage* 
a foreclosure will be presumed. If the mortgagor has been in 
possession for twenty years without acknowledging the mortgage 
debt, payment will be presumed. If a judgment-creditor has lain by 
for twenty years and his debt lias not been acknowledged, it will be 
presumed to be satisfied. (0 

§ G. “A defence peculiar to Courts of Equity,*^ says Story : 

“ Is that founded upon the mere lapse of time, and the staleness of tlie 
claim (0, in cases where no Statute of Limitations directly governs the case. 
In such coses Courts of Equity act sometimes by analogy to the Law ; 
and sometimes act upon their own inherent doctrine of discouraging, for 
the i)oace of society, antiquated demands, by refusing to interfere where 
there has been gross laches in prosecuting rights, or long and unreasonable 
acquiescence in the assertion of adverse rights.” 

So in Chohnondely v. Clintonyi^) Sir T. Plumer says : — 

“ In the Courts of Equity in this country the principle has been always, 
as 1 shall hereafter show, strongly enforced. They have refused relief to 
stale demands, oven in cases where no statutable limitations existcd(*^) ; and 
whenever any statute has fixed the period of limitations, by which the 
claim, if it had been in a Court of Law, would have been baiTed, the claim 
has been by analogy confined to tlie same period in a Court of Equity.” 

And after observing on the cases, he continues : — 

“ Those cases show, first, that Courts of Equity have at all times, upon 
general principles of their own, even whore there was no analogous statut- 
able bar, refused relief to stale demands, where the party has slept upon his 

As mortgagee," for when a mortgagee, in possession 6 years, purchased the interest 
of a tenant for life, and continued in possession 20 years longer, it was held that such posses^ 
sion was not adverse during the existence of the life estate.— i/yrfc : DaUaway, 2 Hare 628. 

(r) The recent Statutes of Limitation, 8, 4, WiUiam IV., c,c. 27, 42, expressly bar the 
remedies in all these cases. The Indian Limitation Act (Art XIV of 1859, section 1, clause 
15,) bars the right to redeem a mortgage of immovable property after a period of sixty 
years from the date of the mortgage, unless in the meantime such an acknowledgment as 
is therein apecifiod, be given. Under this section it apparently makes no diiference what 
Is the nature of the title asserted by the mortgagee in possession. Sec Tanji v. Ndgamma, 
3, Mad. H. C. Kep., 137. 

(s) 2 Eq. Jur., § 1520. (t) See Humble v. Humble^ 24 Beav. 585. 

(u) 2 Jac. & W. 138—62. 

(v) After 80 years a Bill for payment of a legacy was dismissed on the ground of 
laches : the defendant admitted that tlic legacy hail never l)een paid, and the answer did 
not set up the Statute of Limitations. PaHestm v. HawUtwtjrihy 10 Bcav.. 375, Account 
denied after 30 years, Morris v. Moms, 4 Jur. n s. 9 
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righti and acquiesced for a great length of time(e'); and secondlj, ^at 
Tidienever a bar has been fixed by statute to the legal remedy in a Court oi 
Law, the remedy in a Court of Equity has, in the analogous cases, been 
confined to the same period. I should not have thought it necessary to cite 
authorities upon points so long and so clearly established, had not Uie 
present decision tended, as it appears to mo it does, to call them in 
question ; and had it not been of such transcendent importance, that no 
doubt should exist upon questions so materially ofibeting tlic titles to real 
property.” 

So in the Case of Grenfell v. Girdlestonf^) upon a bill filed by a 
judgment-creditor to obtain the benefit of a judgment entered 
up and docketed twenty-eight years before, since whicli time no 
steps appeared to have been taken to enforce ])ayment, it was held 
that the plaintiff was debarred from all relief in Ecpiity by laj)sc of 
time alone; independently of the question whether satisfaction 
of the judgment could or could not be in'caumed, 

§ 7. I shall find another op|>ortunity of considering that class 
of cases in which Equity will remove a statutory limitation. At 
present I am showing where and how Equity follows the Law. It 
will not follow it auhset'viently ; and therefore wliere to uphold 
a limitation would be a fraud, or in furtherance of fraud, though 
the Judges of Courts of Law aie bound by their oatli to obey the 
strict letter of the positive Law, a higher principle intervenes in 
Equity, which decides that even the positive letter of the Law shall 
not be taken advantage of. 

So in Boiul V. Hopkins^ the time during which a party was in 
wrongful possession of an estate, the evidence of title to which he 
had wrongly obtained, was not allowed to count against the rightful 
owner under the Statute of Limitations. 

“ One acknowledged principle” said Lord Redesdalc, “ on which Courts 
of Equity give relief, is to prevent an advantage gained at Law from being 

{w) But where a Company did not dUcover and had not the means of discoverinp the correct 
ness of entries by its Agent, it was held not to be precluded by lapse of time from showing that 
the entries were erroneous and fraudulent, and an account was directed after a period of 25 
years. Stainton v. Tht Carron Company^ 27 L. J. n. s. 89, s. c. 8 Jur. n. 8. 1236. 

(*) 2 Y. A C. CG2. 

(y) The 21 James 1, c. 16, did not apply to Equity, but the 3 and 4, Will. IV, c. 27, $ 24 
does. Sec. 25 excepts express trust8~and in Teedv. Beerc, 5 Jur. n. s. 38 J, tlic (Viurt held that 
the Statute did not apply when the debt accrued in consequence of a violation of confidence. 
That was a c.asc of a claim in the administration of tlie estate of a Barrister’s clerk, for the 
amount of fees embezzled by him in his life-time. 
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used against conscience. There are two modes by which the Court gives 
relief in such cases ; one direct, the other indirect : in the first mode, it acts 
by giving of it itself full relief ; in the second, by enabling the party to try 
his title at Law, without the impediments which may against conscience be 
opposed at Law to his proceedings. Many instances of these may be put ; a 
person having a right in Equity may not have a right to bring an action at 
Law, He may be compelled to come into Equity to obtain leave to proceed 
at Law in the name of the person having the legal right. So, a party may 
have a title at Law, if temporary bars were out of tlie way ; it happens fre- 
quently from the complication of titles to lands, especially in this country, 
(whore such titles are generally much more complicated than in England^ 
that the true question cunuot be got at at Law, without the interference of a 
Court of Equity, or the agreement of the parties. Whether this Court will 
interfere to take from one in favor of auotlior that which would be a 
defence at law, depends on what is called good conscience. In this country 
the Registry Act prevents the discussion of questions on equal equities 
which often arises in England ; as for instance, in England^ a later incum- 
brancer without notice may gain an advantage at Law over a fwmer ; and a 
Court of Equity does not consider itself wairanted to take away his 
advantage : a satisfied term may protect the inheritance, and it is the 
custom to j)rocurc assignments of such ; and a bona fide purchaser is 
allowed to use it for his protection, if in point of conscience he ought 
to use it ; that is, if he bo a purchaser without notice. And in the present 
case, it is not disputed that temporary bars ought to ho put out of the way : 
but it is said tliat tlie bar arising from lapse of time ought not to be 
removed ; why not as well as a satisfied term, if used against conscience ? 
But it is contended that the bar arising fiom the Statute of Limitations 
ought not be removed, because the enactment of tlie statute is positive. The 
answer is, the positive enactment has nothing to do with the case. The 
question is not, whether it shall operate in a case provided for by the 
positive enactment of the statute, but whetlier it shall operate in a case 
not provided for by the words of the Act, and to which the Act can apply 
only 80 far as it governs decisions in Courts of Equity : that is, whetlier it 
shall prevent a Court of Equity doing justice according to good conscience, 
where the equitable title is not barred by lapse of time, although the 
legal title is so barred.” 

So in E. L Cy. v. CampUmi-) Lord Cottenlucm said : — 

** The Case of JBultcncy v. IVatrcn^ which was urged at the bar on 
Ix'half of the Respondent, and which 1 had occasion lately to consider, 
together witli several others, established only this principle, that where a 


(?) ll niigh. p. ; 2 p. 679, Note 1. 
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party applies to a Court of Equity, and carries on an unfounded litigation, 
pt*otracted under circumstances, and for a length of time, which deprive 
his adversary of his legal rights, the Court of Equity considers that it 
should itself supply and administer, within its own jurisdiction, a substitute 
for that legal right, of which Uie pai*ty so prosecuting an unfounded claim, 
has‘ deprived his adversaiy. It was upon that principle that Lord Eldon 
made the order in Pulteney v. Warren, because there a pai’ty had, by litiga- 
tion, improperly deprived his opponent of his legal remedy. It is for such 
reason that a Court of Equity will give a party interest out of the penalty 
of a bond, where, by unfounded litigation, the obligor lias prevented the 
obligee from prosecuting his claim at the time when his legal remedy was 
available. Upon that pi inciple, it is that when a party, by unfounded liti- 
gation, has prevented an annuitant from receiving his annuity, the Court 
will, in some cases, give interest upon the annuity. All those cases depend 
upon the same principle of Equity.’^ 

§ 8. The jtbove cases are principally valuable to Indian readers 
as illustrating the principle under discussion. In our Courts, legal 
and equitable rights are enforced by the same procedure and the 
periods of limitation fixed by Act XIV of 1859, the Indian Limita- 
tion Act, apply equally to equitable as to legal claims. By section 2, 
it is provided that suits against a Trustee in his 4fe-time, for breach 
of trust and suits for following the specific subjcHits of the trust into 
the hands of his representatives, shall not be barred by any length of 
time, but suits for breach of trust against the general estate of a 
Trustee, deceased, are to be brought within the prescribed periods 
of limitation to be computed from the deatli of the Trustee. Sections 
8 and 9 provide that in cases of fraud the period of limitation shall 
be computed from the time of such fraud first becoming known to 
the person injuriously affected 

§ 9. Another class of illustrations not of so much applicability 
in this country is to be found in the cases in which Equity treats 
executed Trust Estates analogously to Legal Estates in Courts of 
Law. The incidents, properties and consequences of the Estates, 
says Story, («) are the same : — 

“ The same restrictions are applied as to creating estates, and bound- 
ing perpetuities, and giving absolute dominions over property. The same 
modes of construing the language and limitations of the trusts are ado{>tcd.’’ 


1. £q. Jar-, ». a. 
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TOPIC THE THUD. 

WHERE THERE IS EQUAL EQUITY, THE LAW MUST PREVAIL(a) 

“ When Equity is equal between the parties^ a legal title must prevail^ 
Ashurst^ t/’., in Caldwell v. Ball^ 1 T. JfE. 214. 

§ 1. This maxim is in itself a further illustration of the prin- 
ciple that Equity is subservient to the Law ; for where the equities 
are equal on either side, the Law is left to take its ordinary course. 
Equity remains balanced and neuter. 

§ 2. It is on this principle that Equity refuses to relieve against 
a bond fide purchaser for valuable consideration, without notice, 
express or implied, of the adverse title, when the purchase is not 
made pendente lite.(*) For in oequali jure melior est conditio pos- 
sidentis, ic) ^ 

§ 3. Tlius a distinction has always been draMna between cases 
of proemium pudicitiw, where the woman seeks to enforce the 
security given ; which will not be permitted, because the contract is 
void as contra honos rmres ; and where the woman is resisting the 
restitution of property already conveyed to her. Here the rule as 
to conditio possidentis applies. The English Law directly follows 
the Roman. Story collects the instances.^**) 

(1.) Whore the turpitude is on the part of the receiver only ; and there 
the rule is, Quod si turpis causa accipientis fuerit, etiamsi res secuta sit, 
repeti potest. Dig. Lib. 12, tit. 5, 1. 1, § 2. (2.) Where the turpitude is 
on tlio part of the giver alone ; and there tlie rule is the contrary. Cossat 
quidom condictio, quum turpiter datur. Pothier Pand. Lib. 12, tit. 5, ai-t, 
8. (8.) Where the turpitude affects both parties ; and thei*e the rule is, 
Ubi autem et dantis et accipientis, turpitude versatur, non posse I'epeti 
dicimus ; veluti, si pecunia detur, ut male judicetur. Dig. Lib. 12, tit. 5. 
1. 3. Pothier Pand. Lib. 12, tit. 5, n. 7. The reason given is : In pari 
causa possessor potior haberi debet. Dig. Lib. 50, tit. 17, 1.128. Pothier 

(а) 1 Fonbl. B. 1. ch. 4, § 26. Note ib. Ch. 6. § 2. ib. R 6 ch. 8. § 8. Note 11 ib. B. 8, ch. 
3. § 1. Mitford 274. 1 T. & 214. 

(б) See Bassm v. Nosworiky, 2. Tad, and W. L. C. in Eq., p, i, 

(c) See Broome's Legal Max., 561. 

(d) 1. Bq. Jar., § 299, Note 8. 



PABTICIPES CRIMIKIS. 


41 


Pand. Lib. 12, tit. 5, n. 7. Seveitii other examples ai*e given under this 
head. Idem, si ob stuprum datum sit ; vol si quia, in adulterio deprehen- 
8U3, redemerit se, cossat enim repititio. Idem, si dederit fur, ne prode- 
retur ; quoniam utriusquo turpitude, veraatur, cessat repititioi Dig. Lib. 
12, tit. 5, 1. 4, Fothier Faud. Lib, 12, tit. 5, n. 7. Cum, to propter 
turpem causam contra disciplinam temporum meorum domum adversarias 
dedissc profitearis ; fruatra earn tibi restitui desideras ; cum in pari causa 
possessoris conditio mclior habcfitur. Cod. Lib. 4, tit. 7, 1. 2, Fothier, 
Fand, Lib. 12, tit. 5, 1. 7. Sod quod inerelrici datur, repeti non potost. 
Sed nova mtionc, non ea, quod utriusquo turpitiuluo versatur, sod solius 
dantis ; a new reason, wliich Fothier as well as ITlpian, seems to doubt. 
See Dig. Lib. 12, tit. 5, 1. 4, § 4. Fothier, Fand. Lib. 12, tit. o, n. 7 oud 
(6). On the other hand, when the money had not been paid, or tho 
contract fulfilled, the Roman Law deemed the coninict void. Quamvis 
euim utriusqe turj>itudo versatur, ac soluta', <iuantitatis cossat rej>eiitio, 
tameu ex liujusmodi siipulatiom^, contra honos moies interposita, dcnegaii- 
tlas esse actioncs juris anc.'toritate demonstratur. Cod. Lib. 4, tit. 7, 1. 5 ; 
Fothier, Fand. Lib. 12, lit. 5, n. 9. 

The principle is the suim* whore Loth })arties are equally in fault. 
I?i pari deli'Cto 'nielior cst conditio defendentis 

“ If,” said Buller, J., in Munt v. Stokes^i*^) “ a party come into a Court 
of Justice to enforce an illegal contract, two miswcrs may ho given to his 
demand : the one that he must draw justice from a pure fountain ;(/) 
and the other, that potior est conditio possidentis.^'* 

Or, in the words of tlie Digest Cu/tn^y) par delictmn est duoruim, 
semper oaeratur petitor ct mellor habeinr possessoris causa. 
Therefore in a case in which I was concerned in the late Supremo 


(<f) 4 T. R. 564, and sec Gordon v. Ilowden^ 12 Cl. & F., p. 241, Note. 

if) Here we come upon the traces of other maxims. Nemo audlendus est allegans stiam 
turpitudinem. The plaintiff must come into Court with clean hands. He that hath com- 
mitted iniquity shall not have Equity. Ex dolo malo non onlnr actio^ &c. Sec Broome's 
L. M. But though Nemo alleyans mam turpitudinem audiendvs egC — when tlic act — he it a 
fraudulent sale or gift — is complete ; yet if the transaction is not concluded in law, he is 
not precluded from disclosing the real circumstances of the transaction. So where a 
trader in difficulties gave possession of his goods to B. and granted him a Receipt for the 
purchase money, it was held that the receipt not being conclusive, he was not estopped 
from showing what the transaction really was, and that he was entitled to recover, Botnlea 
v. Foiter^ 4 Jur. n. 1. 95. So a premium on an illegal assurance and money deposited on a 
wager can be recovered before the risk, on the j)Olicy 1>cgios or the wager lias been decided. 
Smith V. Bichmen, 4 Taunt. 477. Sec also Lowry Bouvdmn ; 2 Donyl. 472; Tnpptudonv. 
Rand<tllf2 It F. 467. Uasidoto v. Jackson^ H B. and C. 217 , Atkinson v. Benby,QU & N 778. 

Dig. .50, 17, 54. 
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Court, where an Insolvent Debtor, who, with a view to defraud 
his creditors, had masked his property, by placing it in the hands 
of a third paiiy, nominally for valuable consideration, but really 
upon a secret trust to restore it, sued his Trustee after his discharge 
und(3r the Act, for recovery of the property, which the Trustee 
declined to deliver up, the Court refused to interfere; for the 
Trustee was in possession ; and if he was a rogue, the plaintiff was 
as had ; he was paHkeps crirainis and in pari delicto^ though the 
(yreditorH would have had a right to set aside the transaction as 
fraudulent, Jii the Roman Law this was done by the Paulian 
action . (^0 

{ij 4 . But observe here a distinetiori between cases in whioh 
both parties are paHicipes criminis in transactions which are mala 
ui H(i or 'mala prohibita ; and cases where the agreement is void 
only as being contrary to public policy. In the last class, the fact 
that the party who seeks relief is particeps criminia shall not bar 
him. The reason is tliat the })ublic interest requires that relief 
should be given ; and it is given to the public* through the party. 
So in v, Bromley, Lord Mansfield said : — 

“If the act is in itself immoral, or a violation of the general laws 
of public policy, there, the party paying shall not have this action ; for 
AvhfTC both parties are c(|ually criminal against such general laws, the rule 
i.M, potior (St ro/iditio defendentis. But there arc other laws, which 
are calculated Ihr the protection of the subject against oppression, extor- 
tion, iloceit, iW,. : if such laws are violated, and the defendant takes advan- 
lage of the plaintiffs condition or situation, there the plaintiff shall 
ivcovcr, and it is astonishing that the rci)orts do not distinguish between 
(be violation of the <»ue sort and the other,” 

45 r>. But it is seldom porha}>s that both parties arc exactly in 
pari delicto ; so that the scale of justice is exactly in eqnUihrio, 
It usually happens that some degree of laches, iiegligchcc, or want 
of caution causes it. to preponderate on one side or the other. And 
where this is so, E(|uity will not refuse to interfere. So in Osborne 
V. Will iams,U) it Avas laid down, 

“ The rule, ‘ In pari delicto melior est conditio possidentis* provonting 
suit, is not universal ; admitting Degrees of Guilt by concurring in the 
criminal Act. 


(fi) .see the cases at and Equity collected I Story. Eq. Jur,, § 
e‘) Douiil 61 >V, Note. 18 Vcs., p, J7!). 


298.. Note 3. 
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“ Therefore against a private Agreement, obtained by a Failier from his 

Son, in derogation of an allowed Sale of the Command of a l*os< -Office 

Packet by the foi-mcr to the latter, an Account was decreed.” 

» 

0. The test for determining whether the j)arties are in pari 
(kiicto is, to consider whether the plaintiff can make out l\is <^ase 
otherwise than through the medium of the illegal transaction to 
which he was a party. So in Simpson v. Blossi^ where A. laid 
an il](iga] wager witli B., in which C. agreed witli A. to take a, 
share ; B. lost tlie wager, and A., in expectation tliat B. would 
pay the amount on a certain day, advanced to C. his sliare of the 
winnings. B. died insolvent before the day, and tlie bet was never 
paid ; it was held, that A. could not recover from C. the sum thus 
advanced : — 

“The plaintiff,” observed GibbSyC. J., “says, th(^ payment was on n 
condition whicli has failed, hut that condition was that B., who was con- 
cenied with the plaintiff and defendant in tliis illegal trnnsnctinii, should 
make good his f>art hy paying the whole bet to the plaintiff, and it is impos- 
sible to prove the failure of this condition w’ithout going into the illegal con- 
tracts, in which all the parties were equally concerned. Wo think, tlicvc- 
forc, that tlie plaintiff’s claim is so mixed with the illegal transaction, in 
which he and the defendant and B,, were jointly engaged, that it cannot ho 
established without going into proof of fhat transaction, and therefore, can- 
not be enforced in a Court of Law..” 

So a Bill to be relieved from a security, Ist, on tlui ground 
that it was given for an immoral consideration, and 2iidly, because 
it Wfus not drawn in conformity with tlio agreement between tlie 
parties, cannot be sustained. “ I consider,” said Lord Lavrjdale : — 

“ That this Court has authority to relieve against an instrumenf, which 
thougli legal on the face of it, was in fact executed for an illegal and immo- 
ral puipose ; hut where a party, to the illegal and immoral jmrpose comes 
himself to he relieved from tlio obligation he has contacted in respect of it, 
he must state distinctly and exclusively such grounds of relief as the Court 
can legally attend to — he must not accompany his claim to relief, which may 
be legitimate, with claims and complaints which are contaminated with the 
original immoral purpose. In this Bill the plaintiff claims relief in part at 
least upon the ground that he is released from his obligations by the woman 
having ceased to live an immoral life in connection with him — and I am of 
opinion that upon a Bill so framed the plaintiff can have no relief.” 

Batty v. ClvesterX^) 


(k) 7. Taunt. 24C, 


(t) 0 Bear. 103. 
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So in Fivaz v. NicluMsi^) it was held that one joint wrong-doer 
cannot maintain an action against another for an injuiy arising out 
of the illegal transaction in which they have been jointly engaged. 
There I'indaly C. J., said : — 

“ I think that tliis case may bo determined on the short ground that 
the plaintiff is unable to establish his claim as stated upon the record, 
without relying upon the illegal agreement originally entered into between 
himself and the defendant. That is an objection that goes to the very 
root of* the action ” 

§ 7. And wJiore rights are equal, the rule qui prior eat tem- 
pore potior eat in jure may give the ineasuiing cast. Thus suppose 
two inventors of tlie smne machine ; the first patent will be protect- 
ed. So between two execution creditors, the writ first lodged with 
tlie Sheriff is entitled to the priority ; so also of copy-right. 

§ 8. On this principle of priority stands the rule, that a party 
in possession shall not be summarily ousted, but that he who 
impeaches such possession on tlie ground tliat title is in himself, 
shall establisli his riglit before the Civil Courts of the land, before* 
the party in ])ossession is deprived of bis possession : for he is prior 
in tempore ; and meJior eat conditio defendentia. Thus Reg. V. 
of 1822, gives the Colloctor only power to dctenniiie the riglit to 
possession summarily ; and Act XIV of 1859, tlie Indian Limitation 
Act, provides {Soc. 15) that a person disjiossessed of immovable 
property, otherwise than by due course of law, shall, if ho bring a 
suit within six months from the date of such dispossession, recover 
jK)ssession notwithstanding any title that may be set up in the suit, 
and the person asserting tlie adverse title is left to his remedy by a 
separate suit.(”) So too by ss. 229, 230, of the Civil Procedure Code, 
Act VIII of 1859, where a bond fide claimant resists the execution 
of a decree or is dispossessed in execution of a decree, his claim is to 
be investigated in a separate suit between him and the decree-holder. 
A forcible illustration of the principles of these provisions occurs in 
the case of Vaaooreddy LucJmvputty Naidoo. There, pending the 
Suit in wdiich he established his rights, the East India Company 
liad obtained }K)ssession of the lands through a sale for arrears of 
rent due by the defendant in possession. The Pi'ivy Council direct- 
ed the Suddor |X)remptorily to give effect to their decree by placing 

(m) Com. B. K.. p. 501. 

(n) See 2 Mad. H. C. Rep-, 315. There is no appeal from decisions under this aeeUon, 
A.ct XXlll of 1861. Section 20. 
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F. Luchmuputty Naidoo in possession of the property. But tlie 
Sudder, notwithstanding, declined to interfere by any interlocutory 
proceeding, referring the applicant to a Civil Suit to try the right 
of the third parties who had in the interim obtained the land. It is 
true that pendente lite ndiil inTwvatur, and the Company purchased 
with notice of the Suit ; but they claimed not merely as purchasers 
but by a title paramount to the defendants, viz. : their right to 
recover the arrears of Kist in whosoever’s hands the land might 
be when the arrears accrued. 

These remarks may bo appositely concluded by a reference to the 
violation of these principles in the Tanjore case, wlicre the Commis- 
sioner caused to be zufted every eshite in the district which had at 
any time belonged to the late Rajah, in order to force the possessors 
to establish their titles to his satisfaction. Hero the jm-rties in pos- 
session were converted into plaintifis, and the E. 1. Company were 
at once J udges and defendants. The Inam Commissions act on the 
same jTrinciple. 


(o) See 4 M. I. Am p. 1, 5, Il^M BOO. 
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TOPIC TIIE FOURTB. 

— — 

V 

HE THAT SEEKS EQUITY MUST DO EQUITY. 

“ The pTinciple of this Goutt is not to give relief to those who will 

not do Equity* 

§ 1. From the terms of this maxim it clearly applies to the case 
of j)laiiitiffs — parties seeking relief : arul with regard to these, Equi- 
ty will not give them a Decree, unless they will consent to do that 
which under the circumstances of the case is equitable to the defend- 
ant and other parties before the Court. 

§ 2. Tims where a plaintiff sues on a lost bond or other security, 
the Court will require him to give an undertaking not to sue at 
Law, or an indemnity before it decrees payment. 

§ *1. So where a party came, before the repeal of the Usury Laws, 
to be relieved against a usurious bond, the Court would not direct 
the usurious instrument to be be delivered up to be cancelled, except 
up(m tenns of the plaintiff paying what was bond fide due upon it. 
And the Coui’t will only set aside transactions with an expectant heir 
or reversioner on the ground of inadequacy of price upon tlie terms of 

payment of the money actually advanced with interest and costs.(^) 

* 

§ 4. So where a husband, under the English Law, seeks to 
recover his wife's property, and has made no settlement on her, he 
shall not have it without due settlement. 

§ 5. So if a man prays an injunction to sbiy proceedings at Law 
upon a bond, he shall not have it unless he will give judgment, and 
in England, be bound by order to bring no writ of error. (<^) 

§ G. It must not be supposed that the Court will impose any 
terms it pleases on the plaintiff It will only see that he does that 
which is equitable to the defendant in the particular matter which is 
the mbject in dispute. This doctrine has been well considered by 
Vice-Chancellor Wigram in Hanson v. Keating.^d) The Vice- 
Chancellor said : — 

The argument in this case for the defendant, Mrs. Keating was found- 
ed upon the well-established rule of this Court, that the plaintiff who 

(o) Per LordP/don in Davi$ t. Duht of Marlhoroughy 2 Ves. 357. 

1. W* end Tud. C., 8rd Ed. 548, where the cases are collected. 

(c) VemoQ, l^r^Afmynwuu (J) 4 .ffare, p. 4. 
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would have equity must do equity, — a rule by which, properly understood, 
it is at all times satisfactory to me to be bound. But it is a rule which, as 
it was used in tlie argument of this case, takes for granted the whole 
question in dispute. The rule, as 1 have often had occasion to observe, 
cannot per se decide what terms the Court should impose upon the plaintiif 
as the price of the decree it gives him. It decides in the abstract, that the 
Court, giving the plaintiff the relief to which he is entitled, will do so only 
upon the terms of his submitting to give the defendant such con’csponding 
rights (if any) as ho also may be entitled to in respect of the subject- 
matter of the suit ; — ^what these rights are must be determined aliunde by 
strict rules of law, and not by any arbitrary deteimination of tlio Court. 
The rule, in short, merely raises the question what those terms (if any) 
should be. If, for example, a plain titf seeks an account against a defendant, 
the Court will require the plaintiff to do equity by submitting himself to 
account in the same matter in which he asks an account ; — the reason of 
which is, that the Court docs not take accounts partially, and perhaps ineffec- 
tually, but requires that the whole subject be, once for all sottlod between 
the parties. It is only (I may observe os a general rule) to the one 
matter which is the subject of a given suit that the rule applies, Whitaker 
V. Jlaliy^ and not to distinct matters pending between the same parties. 
So, in the case of a bill for specific performance, the Court will give the 
purchaser his conveyance, provided ho wdll fulfil his part of the contract 
by paying the purchase-money ; and, econverso^ if the vendor were plaintiff, 
the Court will assist him, only upon condition of his doing equity by 
conveying to the purchaser the subject of tlie contract upon receiving the 
purchase-money. In this, as in the former case, the Court will oxccuto 
the matter which is the subject of the suit wholly, and not partially. So, 
if a bill be filed by the obligor in an usurious bond, to bo relieved against 
it, the Court, in a proper case, will cancel the bond, but only upon terms 
of the obligor refunding to the obligee the money actually advanced. The 
reasoning is analogous (o that in the previous cases, #Tho equity of the 
obligor is to have the entire transaction rescinded. The Court will do 
this, so as to remit both parties to their original positions : it will not re- 
lieve the obligor from his liability, leaving him in possession of the finiits of 
the illegal transaction lie complains of. J know of no case which cannot bo 
explained upon this or analogous reasoning ; and my opinion is, that the 
Court can never lawfully impose merely arbitrary conditions upon a plaintiff, 
only because he stands in that position upon the record, hut can only require 
him to give tlie defendant that which by the law of the Court, independ- 
ently of the mere position of the party on the record, is the right of the 
defendant in respect of the subject of the suit. A party, in short, docs not 


1 Giyn Jam. 212. 
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by becoming plaintiff in equity give up any of his rights, or submit those 
rights to the arbitrai*y disposition of the Court. * He submits only to give 
the defendant his rights in respect of the subject-matter of the suit, on con- 
dition of the plaintiff obtaining liis own. Cases may perhaps be suggested 
(some cases of retainer, for example) in which a question never can arise 
except against a plaintiff ; but, as a general proposition, it may, I believe, 
be correctly stated, that a plaintiff will never, in that character, be compelled 
to give a defendant anything but what the defendant might, as a plaintiff, 
enforce, provided a cause of suit arose — Lad^ Elibank v. Montolieu ^^ ; 
Sturgis v. ChampneysSo'^ 

“ J have gone at length into this question, because the opinion I have 
expressed — wliich I intimated during the argument — was combated with 
great cai’ncstness, and was said to be opposed to the opinion of Lord 
Cottenham in Sturgis v. Champneys, I do not so understand Lord 
Cottcnham in that case, or I should at once defer to his judgment. But I 
do know, that, in one of his most elaborate and able judgments, — I mean 
that in Brown v. Newal^^^ and wdth equal clearaess in Agabeg v. 
Hartwell^ in the House of Lords — he held, that a party loses none of 
his rights by becoming jdaintiff in a suit in equity. The Vice-Chancellor 
of England, and Lord Brougham, on appeal, upon the general ground that 
ho who would have equity must do ecpiity, required the plaintiff in the latter 
cause to submit to an ac(;ount of certain monies he had in his hands, in 
which the defendants claimed an interest, as the pi'ice of a decree for an 
account against the defendants ; there being no neccssaiy connection 
between the two accounts. This decree, therefore, went to the House of 
Lords under every circumsti^nce of disadvantage. The House of Lords 
investigated the case with a view to the question, whether tlie defendants 
wore entitled to have the two accounts blended ; and being of opinion that 
the defendants had no such equity, the decree was reversed. 

“ I am clear, ther|^orc, that I am not bound in this case to impose upon 
the plaintiff the terms required by the defendant, only because he is 
plaintiff, (for that was the argument at the bar).” 

And this has been athrmed in the late case of Gibson v. Gold- 
87nid,(j) which was an appeal to the Lords Justices from a decision 
of the Master of the Rolls. Sir G. Turnei' quoted the argument 
of the Vice-Chancellor in H(t)iso7i v. Keating with approbation, and 
added : — 

** The case was argued at the bai’, and was rested by the Master of 
the Rolls in his judgment, upon the ground, that the plaintiff, seeking 

(./) 0 Vos. 737. (ry) 5 Myl, and Cr. 102. {h) 2 Mjl. and Cr. 558, 

(») 5 n. and Fin. 184, uom. ( j) 19 Jur., p. I. 
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sj)ecific performance, must perform his part of the conti'act ; aud, in effect, 
the judgment of the Master of the Rolls rested upon the rule, * that he who 
comes into equity must do equity.* This is a rule which is no doubt 
favored by this Court, as its direct and immediate operation is to prevent 
multiplicity of suits— an evil which the Court is always anxious to avoid. 
But the rule certainly does not go so far as to entitle the Court arbitrarily 
to impose terms upon a plaintiff whoiray be driven to ask for its assistance ; 
it is restricted in its operation, and the true meaning of it, as I apprehend, 
is this, that those who ask for the assistance of the Court must do justice 
as to the matter in respect of which that assistance is asked. Lord Hard^ 
wicke, speaking of the rule in Shish v. Fosfer^^^ thus expressed himself 
‘ The rule does not hold throughout so as to tack things together which are 
independent in their own nature.* Sir Johfi Leach^ in Whitaker v. 
distinctly stated that the rule only applied to equity arising out of the 
same transaction.*’ 


(0 1 Gl. and Ja. 213. 

7 


c*) 1 Vci, SCO* *8. 
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lOPIC THE FIFTH. 

HE THAT HATH COMMITTED INIQUITY (TO THE DEPENDANT) 

SHALL NOT HAVE EQUITY. 

Nul prcndra advantaf*e de son tort de inesme. ‘2 Inst. 713. 

§ 1. Tlic* pi inciple is that touclied on already. A plaintiff must 
romc into Court with clean hand.s. Sf) in Collins v. Blantern^°^ 
Lord Chief Justice Wllniot said : — 

“ This is a contract to tempt a man lo trans^res.s the Law, to do that 
which is injurious to the community : it is void by the Common Law ; and 
the reason why the Common Law says such contracts arc void, is for the 
public good. You shall not stipulate for inqiuity. All writers upon our 
Law agree in this, no polluted hand shall touch the pure fountains of 
Justice.”^^^ 

§ 2. 8o if a usurious lender, the fabricator of a catching bargain 
with a young heir just of age,^^^ and the like, come into Court for 
specific relief under their agreement, the defendant may show the 
invalidity of the instrument, and shall have the Bill dismissed with- 
out paying anything; for the Court will never assist the wrong- 
doer in effectuating his wrongful and illegal purpose.”^®^^ 

§ 3. Thi ^ principle will be largely illustrated under various 
heads hereafter. Suffice it here, without giving the cases, to remark, 
that upon this general principle stands the maxim, ex tui'pi causa 
oion oritur actio, of which the maxims, ex pacto Miviio non oritur 
actio — ex nmleficlo non oritur actio — ex dolo malo non oritur 
actio — are but branches. They will be found explained by Mr. 
Rroonxe. in his Leading Maxims. — llrd Ed., p. O 60 . 


(a) 1 S m ; L. C. 2G3. (t>) See Case 47 of 1849, M. S. A. Report for 1860, p, 86. 

(c) See Chesterfield v. Jansen, 1 W. aud Tad. L. C., 3rd, Ed. 483 ; Play ford v. Playford, 4 
Uare 546. 

(d) iVote. —TliC difference where the giver of such an instrument comet for relief from 
his own act. 




TOPIC THE SIXTH. 


EQUITY IS EQUALITY. 


(Equitas est rerum convenientia^ quad paribua in causia paria jura desiderata el 
omnia vere eo oequiparat, et dicitur CEquitas quasi Equalitas . — Br acton. 

§ 1. Equity is Equality ; or as it is sometimes put, delights in 
Equality. The derivation of the word (Lat. (Equitas (Equus seems 
to point to this principle. It may be, as Mr. Maine remarks in his 
admirable work on Ancient Law ()>. oO), that the equality pointed 
at by the Roman (Equitas was not that equality Qadiric) on which 
the Greek democracies prided themselves, but only that equality 
between citizens and strangers which the equal admini.stration of the 
juts geyit 'mim to IyoUi, established. Roman like English E([uity had 
a technical and limited meaning, just as the one means, that portion 
of natural Equity administenMl by the C^jui’t of Chancery, so the 
other meant that portion of the jus fjmthim contained in the edicts 
of the proetors. But we ai’c speaking of Equity in a broader sense, 
of that natui-al Equity which is the foundation of all law, and in 
that view we may identify the word with the Greek iaorqc and 
take the lesson which its meaning conveys. The remarks of Aris- 
totle in the 5th Book of the Nichonuichean p]tliics should be studied, 
to see how E([uity ts Eiiuality. So Senecd says, Prlina pars cequi- 
iatis est <p(pialitas. And says :— 


“ Equity ought to preside in all agreements ; lienee it follows that in 
contmcts of mutual interest, where one of the contracting parties gives or 
does something for the purpo.se of receiving .something else as a price and 
compensation for it, an injury suffered by one of the contracting parties, 
even wlien the other has not had recourse to any artifice to deceive him, 
is alone sufficient to render such contracts vicious. For a.s Equity in 
matters of commerce consists in Equality, when that Equality is violated, 
when one of the parties gives more than he receives, the contract is vicious 
for want of the Equity wliich ought to preside in it.” 


§ 2. Aristotle’s theory that tall virtue i.s a mean, and all vice 
either excess or defect, naturally led him to hold justice to be a 
mean, on either side of whicli the balance was ever oscillating ; and 
justice was consequently to be restored hy eqaalizlwj the differences. 


(ff) See Broome & L. M. (3d Ld.) U 
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Hence his notions of distributive justice being a process according 
to geometrical proportion ; corrective justice according to arithme- 
tical proportion, and commutative, or retaliation, according to both. 
And the whole passage^^^ is singularly illustrative of this maxim, 
that Equity is Equality, 

§ 3. Thus in distributive justice^^^ he argues that since the 
unjust is unequal, it is clear that wherever there is a more and a 
less, there is an equal. If the unjust is Unequal, the just is equal ; 
and since the equal is a mean, the just is both a mean and an equal. 
There must be two things for anything to be equal. But since 
justice is both a mean and an equal, it will have to relate to things 
and persons ; because it is a mean, to some persons ; because it is 
an equal, to two things. Justice must consist therefore in at least 
four terms. Those to whom it is just compose two ; the things in 
which it is just, two more. And it is from people who are equal 
obtaining things unequal, or from people who are unequal obtaining 
things equal that disputes arise ; justice then is proportion. But 
proportion is geometrical which increases by multiples, as for 
instance — 

As 2 : 4 : : 4 ; 8 ; or aiithmetical which increases by addition ; 
E. 0. as 2 : 4 : : 4 : 6. 

Distributive justice proceeds according to geometrical proportion. 
Thus if the State has (i to divide between Tom and Dick, it will 
examine their respective standards of merits, and if it find that Dick 
has done the State as much service again as Tom, it is clear that ho 
ouglit to have iis much more of the 6. As Tom : Dick ; : 2 : 4 ; but 
when in the act of distributing the ratio will stand thus — 

As Tom : 2 ; : Dick : 4. 

and if after the distribution, Tom and his share are to Dick, and his 
share as the whole ratio was before, distributive justice will have 
worked rightly and the rates will then stand 

As Tom -f 2 : Dick + 4 : ; Tom + Dick : 6. 

{h) This disquisition on distributive justice takes its rise fh)m the fact that the ancient 
States had something to divide. Thus the Athenians, according to the innovation of The 
mistocles, divided their silver. Thus Uomc rewarded her citlaens with land, whence 
Colonies. Clcert> in his first book “ On the Laws” says, The Greek name for Law (vo^tot) 
is derived from to distribute — that is to give every man his due.'* Again he says, 
There is but one essential Justice which cements society and one Law which establishes 
this justice. This I^aw is right reason.” 

(*') Nic, £thi L. Y. Ch. 3. 5. The traxulatioa iQ the text is that of Bohn's Classical Library 
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§ 4. Corrective justice also is a principle of Equality; but it 
works by arithmetical proportion ; that is strict Equality — whereas 
distributive justice proceeds according to geometrical proportion^ 
that is the proportions which the persons had to the things brought 
in. This corrective justice applies to the ordinary transactions of 
mankind. Let us hear what Aristotle himself says : — 

But the just which .exists in transactions is something equal, and the 
unjust something unequal, but not according to geometrical but arithmetical 
proportion ; for it matters not whether a good man lias robbed a bad man, 
or a bad man a good man, nor whether a good or a bad man has committed 
adultery ; the Law looks to the difference of the hurt alone, and treats 
the pei*sons, if one commits and the other suffers injury, as equal, and 
also if one has done and the other suffered hurt. So that the J udge endea- 
vour to make this unjust, which is unequal, equal ; for when one man 
is struck and the other strikes, or even when one kills and the other dies, 
the suffering and the doing are divided into unequal parts ; but then ho 
endeavours by means of punishment to equalize them, by taking some- 
what away from tlie gain. For the term ‘ gain’ is used (to speak once 
for all) in such cases, although in some it may not be the exact word, as 
in the case of the man who strikes a blow, and the tenn ‘ loss’ in the case 
of the man, who suffers it ; but when the suffering is measured, the expres- 
sions gain and loss are used.” 

» 

“ So that the equal is the piean between the more and tJie less. But 
gain and loss are one more, and the other less, in contraiy ways ; that 
is, the more of good and the less of evil is a gain, and the contrary is 
a loss. Between which the mean is the equal, which we call the just* 
So that the just which is corrective must be the mean betwebn loss and 
gain. Hence it is that when men have a quarrel they go to tlie Judge ; 
but going to the J udge is going to the just ; for the meaning of the word 
Judge is a living person ideation of the just ; and they seek a Judge as 
a mean ; some call them mediators, under the idea that if they hit the 
mean, they will hit the just ; the just therefore is a kind of mean, because 
the Judge is. 

^‘But the Judge equalises, and, just as if a line had been cut into two 
equal parts, he takes away from the greater part that quantity by which 
it exceeds the real half, and adds it to the lesser part ; but when the 
whole is divided into two equal parts, then they say that the parties 
have theii' own when they got an equal share. But the equal is the mean 
between greater and less, according to arithmetical proportion. For* this 
reason also it is called dccaiov, because it is (in two parts), just as if 
a person should call it (divided in two), and the incaariji is so 
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called) being as it were (a divider). For when two things are 

equal) and from tlie ouo something is taken away and added to the other, 
this other exceeds by twice this quantity ; for if it had been taken away 
from the one, and not added to the other, it would have exceeded by 
once this quantity only ; it would therefore have exceeded the mean by 
once this quantity) and the mean would have exceeded that part from 
which it was taken by once this quantity. By this means, therefore, we 
shall know both what it is right to take away from him who has too 
much) and what to add to him who has too little. For the quantity by 
which the mean exceeds the less must be added to him who has the less, 
and the quantity hy which the mean is exceeded by the greater, must be 
taken away from the greatest. 

“ For instance, the lines AA, BB, CC, are equal to each other ; from 
the line AA, let AE be taken, or its equal CD, and added to line CC ; so 
that the whole DCC exceeds AE by CD and CZ ; it therefore exceeds 
BB by CD.fd) But these terms, loss and gain, take their rise from volun- 
tary barter ; for the having more than a man’s own is called gaining, 
and to have less than he originally liad to suffer loss ; as iu selling and 
buying, and all other transactions in which the Law affords protection. 
But when the result is neither more or less, but the couditiou of pai’ties 
is the same as before, they say that nicu have their own, and are neither 
losers nor gainers. 8o that the just is a mean betweeu gain and loss in 
involuntary transactions, that is, th6 having the same •both before and after.” 

§ 5. So with respect to retaliation, or commutative justice, the 
nile of equality j)i oeeeds according to both proportions, geometrical 
and arithmetical. ‘ Lex tiilionis’ is far from universally being just : 
an eye for an eye, and a tooth for a tootli, is a rule which would 
work ill some cases very unjustly ; and in others, be impossible. 
Thus what should we say if it were proposed to apply this Law 
to adultery ? Again ; suppose a one-eyed man put out the eye of 
a man with two eyes ? Would the Zex talionis, the eye for an 
eye, which would leave the aggressor iu total blindness, be equit- 
able ? Or suppose a hlhid man put out the eye of a om-eyed 


(d) The following figure will explain Aristotle’s meaning 
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man ; so that the degree of blindness woultl l)e equal, how could 
the law be carried into effect ? But this Law the guide in 
bargain and exchange, as Aristotle most admirably shows. Again 
let us hear the Master’s own words. 

“ Some people think that I'etaliation is absolutely just, as the Pytha- 
goreans said ; for they simply defined justice ns retaliation to another. 
But retaliation does not fit in either with the idea of distributive or 
corrective justice ; and yet they would have that this is the meaning of the 
Bhadamanthian rule. ‘ If a man suflTers what he has done, straightforward 
justice would take place for in many points it is at variance ; as for 
example, if a man in authority has struck another, it is not right that ho 
should be struck in return ; and if a man has struck a person in authority^ 
it is right that he should not only be struck, but punished besides. Agaiuy 
the voluntariness and involuntarine.ss of an action make a great difference. 
But in the intercourse of exchange, such a notion of justice as retaliation, if 
it be according to proportion and not according to equality, holds men 
togetlier. For by proportionate retaliation Civil Society is held together ; 
for men either seek to retaliate evil (for otherwise, if a man must not 
retaliate, his condition appears to be as bad as slavery) or to retaliate good ; 
for otherwise there is no interchange of good offices, and by these society 
is held together ; and for this reason they build tlu* temple of the (traces in 
the public way, to teach that kindness ought to be returned, for Ibis is 
fKiCuliar to gratitude ; for it is riglit to return u >ovvir.c to the person who 
has done a favor, and then to he one’s self the first to confer the next. But 
diametrical conjunction causes proportionate return ; foi‘ example, let the 
builder be A, the shoemaker B, a liouse C, and a shoe D ; the builder 

The following figure will therefore ought to rectn’ve from the shoemaker 
explain what is meant by r i i 

diametrical conjunction J^ome of his work, and to give him some of his own 

A B in return. If therefore, fliere Ixi proportionate 

ccpiality in the first instance, and then retaliation 
take place, there wdll be the state of things which 
we described ; if not, there is no equality, nor any 
bond to hold commercial dealings together : for 
there is no reason why the work of one should not 
be better than the w'ork of tlie other ; these things, 
therefore, must be equalized ; and this is true in 
the case of the other arts also ; for they would be put an end to, unless 
equality were observed between the dealer and the person dealt with, both 
as regards quantity and quality. For commercial intercourse does not take 
place between two physicians, but between a physician and an agriculturist, 
and generally between persons who are different, and unequal ; but it is 
necessary that these be made equal. Therefore it is necessary that all 






56 


OTHER INSTANCES OP THE MAXIM. 


tbingB, of which there is interchange, should be in some manner commen** 
surable. And for this purpose money came into U8e.”(«> 

§ 6. This doctrine that Equality is EquityCf) may be traced 
pervading many topics in our English Law : some of which will be 
noticed more at large hereafter. Such for instance is the doctrine 
of contribution between sureties, contractors, and others — the 
abatement of legacies where the assets are deficient — ^the appor- 
tionment of money due on incumbrances, among purchasers and 
claimants of different parcels of land — and Marshallmg of the 
assets’’ as it is called. 

§ 7. Thus some of the leading maxims of Equity have been 
noticed, with a view to give an insight into the principles on 
which it works. Before proceeding to discuss the principles more 
specifically, it may be well to advert to some of those fundamental 
principles by which the Judge is to be guided in the discharge of 

his judicial functions. 


(e) At the end of this Chapter he displays the most singularly correct notions respecting 
money ; notions which are not only the base of the disquisitions of our political economists, 
but which have never been improved opon. 

(/) That is to say, in the absence of contract— where tlicrc is a contract between the 
parties the maxim modus et etmvmuio vincutU kgem. comes into operation. To instance a 
few of the recent cases The Court compelled specific perlortnance of an agreement to 
accept a transfer of railway shares though the plaintiff himself had paid no deposit upon 
them. ChetUo v. Kenward 4, Jur, N. S. 984> Specific performance was decreed of a 
speculative agreement though defendant would have to pay a large sum of money for 
nothing. Bojfwood v. Cape, 27 L. J. N. S., Cb. 468. So also specific performance wie 
decreed where the agreement was that the price of certain premises should be fixed by a 
third party, and he fixed a very high, and as the Court observed '* perhiqBs exorbitant 
price.** CdUkt t. jr«soa, 26 Bear. 200. 
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TOPIC THE SEVEHTIT. 

PIIEGEDENT AND APPEAL. 

Judicia Anchor m Legis , — Bacon. 

Misera est servitus,^ ubi jus est vagum ant zMcer/MW.— B acon. 

§ 1. It is often said, ?is if the matter were one for boasting, 
that the Indian Courts are not bound by precedent.(‘*) If this were 
literally true and acted upon in practice; if each Judge could say, 
don’t care what my predecessors have done, I shall follow iny 
own course, and my opinion is so and so, &c.,” it is difficult to 
conceive a state of things more unfortunate for the people, or more 
opposed to hope of progress and prosperity. Uniformity of deci- 
sion begets certainty of Law, and cerUiinty is the niotluT of public 
tranquillity. So on the trial of Frost for high treason ; on a cpiestion 
of the construction of the Statutes 33 Edw. I. and G Geo. IV., c. 50, 
as to the right of peremptory challenge, TindaljJ^) C. J., said 

** We are called upou, after a construction has been put upon this Act of 
Parliament, from the very period when it was jmssed down to the present 
time, to put a different construction upon it. Where would bo the cer- 
tainty of the law of England ? What certainty wouhl there be fur ])ri8oners 
as well as for the public, if Judges, acting according to their own discretion, 
neglecting those rules of interpretation which wise men before them have 
laid down, and which have been sanctioned by invariable usage, were to do 
tliat for the first time which we arc now culled upou to do, luimcly, to put 
a construction different from that wliich has been put by all who have gone 
before us ? It upfiears, h<jwever, to rac tliat, upon the language of the Act 
itself, it is by no means an unfair or improper conclu6||on to say that the 
Crown is not to he called upon to challenge for cause until the pannel 
has been gone through.*’ 

“It is better,” (s;iys Lord EldonyY) “the Law should be certfiiii 
than that every Judge should sjKJCulatc uj)on improvements in it.” 
The decisions of the Law are the great landmarks of the safety 
and regulation of all property. And jierhaps it is of less irnjiartance 
kow the Law is determined, than that it sliould he detennined 

(a) See however Marsbinan's C. G., j>. 73. 1. 402-48. 

See Mansell T. The Quten^ 26- L, J. n. s. Mag. Ca., p 137. (<•) Sheldon v. Goodrich^ 8, VcB. 497. 

8 
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and certain; and such determinations should be adhered to; ‘‘for 
then every man may know how the Law is/' says Ashv/rstt 
“Where things are settled, and rendered certain, it will not be so 
material how, as long as they are so, and that all people know how 
to act/' says Lord Chancellor Parker “Certainty/’ says Lord 
Hardwickff) “ is the mother of repose, and therefore the Law aims 
at certainty.” “ In all mercantile transactions,” said Lord Mansfield 
in Tyric v. Fletcher, “ certainty is of much more importance than 
which way the point is decided.” Misem est eervitua, ubi jus eat 
vagum ant incertum. It is to secure this uniformity that we have 
an ultimate Court of Appeal; which seeks to secure unity of judg- 
ment throughout the Courts of every district. Ubi eadem eat ratio 
eadem eat lex. It is for this, that we have rules of practice, and it 
is for this that each Court conforms to its own long observed course 
of practice. Curaua curios lex curios is the maxim. Omnia inno- 
vatio plus novitate perturbat quam utilitate prodeaW : — 

these last three sectionsO*) our author/’ says Lord Coke in his com- 
mentary on Littleton^ “ hath taught us an excellent point of learning, that 
when any innovation or new invention starts up, to try it with the rules 
of the Common Law (as our author here hath done) ; for these be true 
touchstones to sever the pure gold from the dross and sophistications of 
novelties and now inventions. And by this example you may perceive, 
that the rule of the old Common Law being soundly (as our author hath 
done) applied to such novelties, it doth utterly crush them and bring them 
to nothing ; and commonly a new invention dotli offend against many rules 
and reasons (as here it appeareth) of the Common Law, and the ancient 
Judges and sagos of the Law have ever (as it appeareth in our books) 
suppressed innovations and novelties in the beginning as soon as they have 
offered to creep up, lest the quiet of the Common law might be disturbed.” 

§2. Wherever therefore a Judge finds that the same or simi- 
lar facts as those before him have already been submitted to a 
competent tribunal and received a judicial decision, he is bound, 
I conceive, or at least will act decently and wisely in holding 
himself bound by such decree; unless indeed it be manifestly 


(rf) GoodliHle v. 7 T. K. 419. 

(t) Butier V. Duficombe^ 1- P. W. 452. 

(/) V. Tryon, 1, Dick 245. 


{y) Cowp. 666. 

(h) Br acton 109. 

V LitUeton, § 721-2S. 
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absurd or wrong; in which case he may depart from for it is 
not a servile obedience to precedent which . follows blindly and 
unreasoningly) that is recommended ; but a submission, even in cases 
of doubt, where the mind of the individual Judge does not go 
entirely along with that of his predecessor, and yet is not satisfied 
that his predecessor may not have been right. He will do well to 
hold himself bound by such precedent, and so stating in his judg- 
ment, leave it to the suitor to refer the question to the Superior 
Court. The Judge in such a case will do well to bear in mind the 
principle, that to doubt is to affirm ; and the admirable remarks of 
that great jurisprudent, the Lord Justice Knigid Bruce ^ on the duty 
of an appellate Judge will form a useful guide in dealing with pre- 
cedents. It is, he says, in Atty, Genl v. Corpm^n of Beverley/^J 

apprehend, universally, understood to bo the duty of an appellate 
Judge to leave undisturbed a decision where he is not thoroughly persuaded 
that there has been error. It is, I believe, in appeals as much a rule or 
maxim of the English Court of Chancery, as it was of the Civil Law, that 
to doubtf to entertain grave and solid doubt, is to affirm ; because to 
reverse is to disturb an existing state of things. Certainly, it has not been 
uncommon for Judges, when reversing, to avow that they have hesitated, 
and to express distrust ; nor considering that sometimes, or perhaps often, 
the Judge appealed from is a man not less likely to be accurate than the 
Judge appealed to, and how often reversals and affirmances are alike revers- 
ed, does it appear to me that this can justly be blamed. But still, in what- 
ever form, and with whatsoever sincerity terms of deference and diffidence 
may be used, a reversal can scarcely proceed from a Judge fit for his office 
without a conviction, in his own mind, that he is right.” 

§ 3. It is dlsirablef^y^ however that the practice of drawing fine 
wire-drawn distinctions should be avoided. The more general a rule 
is, the better for society. If such distinctions,” said Lord Coivpari^) 
** are to be admitted and to become rules of Law, the knowledge of 

(/) “If two texts differ”, says Yajwyawaleya^ “reason,” i. e., that which reason best sup- 
ports, “ must in practice prevail.” The general principle is that every Court is bound to 
follow the decisions of a Superior Court, but not its own or those of Courts of co-ordinate or 
inferior jurisdiction. In the case of the Attorney General v. The Dean and Canons of 
Windsor, 6 Jur. n. s. 638. Lord Campbell laid down the principle that the decisions of the 
House of Lords are binding on itself and must be taken for law until altered by Act of 
rarliament. See also 10 Jur. n. s. 769. 

{k) 6 De Gex. Mac. and Gor., p. 263. 

(1) And in dealing with a question of facts it may be as well to bear in mind that suspi- 
cion though a ground for rigid inquiry is not a ground if it remains only suspicion for an 
adverse decree. BfiU v. Saloon Omnibtu Cornpany. 4. Drewry 499. 

(m) Nowcomm t, Backhouit^^. Vem. 733. 
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Uie Common Law will become rather a matter of momoiy than of 
judgment and reason.’’ And Best, 0. 3^ thus states that great juris* 
prudent, Lord MamaAddla opinion. " Lord MamfiM, spealong many 
years ago against subtiltieB and refinements being introduced into 
our Law, said they were encroachments upon common sense, and 
mankind would not fail to regret them. It is time, he says, these 
should be got rid of: no addition should be made to them: our 
jurisprudence should be bottomed on plain broad principles, such as 
not only J udges can without difficulty apply to the cases that occur, 
but as those whose rights are to be decided upon by them can 
understand. If our rules are to be encumbered with all the exceptions 
which ingenious minds can imagine, there is no certain principle 
to direct us, and it were better to apply the principles of Justice to 
every case, and not to proceed to more fixed rules.” As Lord 
Eldoni^) says: — * 

“ Instead of struggling by little circumstances to take cases out of a gene- 
ral rule, it is more 'wholesome to struggle not to let little circumstances 
j)revcnt the application of the general rule.” 


§ 4. And tl^e maxims in which this is expressed are various. 


Thus Nwiia suhtilitas injure reprobatur, 


et tali 8 certitudo certitu^ 


dhiem confwidi ti^) Da minimia non cnnvt lex. Apices juris 
non sunt jura. 


§ 5. Of course wJiore the Decree produced before the Judge, is 
manifestly at variance with tlie law, as where it professes to act 
upon a Regulation, and there is no such Regulation ; where it has 
laid down doctrine opposed to Regulation which it has overlooked, 
or where it is demonstrably opposed to the dictates of plain sense, it 
sliould be departed from boldly and openly. It would be a mistake 
to suppose that the Courts in England pay an unquestioning obe- 
dience to precedents. It is only necessary to look at any Annual 
Index to satisfy ourselves of the number of old cases actually over- 
ruled ; while others ore questioned, are doubted, and so their 
authority weakened. The decisions of our predecessors,” says 
Lord Tenterden/p) the Judges of former times ought to be 
followed and adopted; unless we can see veiy clearly that they 
are eironeous; and again, (5) It is of great importance in almost 
e very case, but particularly in Mercantile Law, that a rule once 



(«) Watkint, V, Lea. 6. Ves. 641. 
o) Broom. Log. Mux, 141. 


(p) Selbjf V. Bardons ,8. B. and Ad. 17. 
IVti/iaata y. (fermainej 7. B. and C. 476. 
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laid dom and firmly ostahikhed and contintted to be acted upon 
for many years, should not be changed unless it appears dearly to 
have been founded upon wrong principles ; when decisions are over* 
ruled, they are so not as being bad Law, but as not being Law. 
So of Usage. Malus usus relinquemlus est ; for it is not usus but 
ahusus. Reason is the soul of the Law, and cessante rat lone, cessat 
lex. The progress of civilization, and the increasing complication of 
relations in our highly artificial state of society render the applica- 
tion of many older dogmata of the Courts inexpedient, possibly oven 
unjust : and the Judges of England while bowing with respectful 
deference as a general rule to the precedents in the Reports, have 
courageously maintained their own independence of judgment in 
cases where such independence is based on the sure warrant of 
reason : — 

“ It is the duty of the Court,” says Lord Cottcnhaml^'^ “ to ailn]>t its 
practice aud course of proceeding to tho existing state of society, and not hy 
too strict an adherence to forms and rules, ostablislied undci’ diflcrert 
circumstances, to decline to administer justice, and to enforc^c rights for 
which there is no other remedy. This has always been tho priuciplc of this 
Court, though not at all times sufficiently attended to.” 

“ A decision,” says Vrihaspati, “ must not be made solely by having 
recourse to the letter of written codes ; since if no decision were made 
according to the reason of the Jaw there might be a failure of justice.” 

And in Barley v. The Queen, (») Lord Brovyham says : — 

I think it is always much better when the Court is laying down a 
general rule for the future upon a most important question, jis this is, 
if there is a conflict of cases, to admit at once that some cases aie one way, 
the majority of cases being the other way, and to say that the balance 
of authority is on the side upon which you incline to give your own opinion, 
rather than to attempt by refinement and subtility to reconcile cases which 
in themselves really are in conflict, and are not capable of being reconciled. 
It is the honestest, it is the fairest, it is the most coirect course in such 
cases. Judges, like other men, may be fallible, and there may be better 
decisions given recently after full consideration than were given at a former 
period. It is better to admit that fairly and openly, and to say that we join 
in giving the weight of our authority to the side to which we think there is 
the balance of authorities in tlie Court below, than to make unavailing and 
unsatisfactory attempts to reconcile them.” 

Thus in Barwell v. Brooks, on the question whether a married 

(r) Walworth v. Holt. 4- M. and Or. C85. 

(i) 12 Cl. and F. 544. (/) 3. Doiigl. 373. 
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woman could be sued for a debt on her own contract, Lord Mans- 
field observed : — 

‘‘The general principle of law is against her liability. But quxcquid 
agant homines is the business of Courts, and as the usages of society alter, 
the law must adapt itself to the various situations of mankind. Hence, 
centuries ago, exceptions have been engrafted upon this rule, as in the case 
of adjuration,’* &c. 

So in Dames v. Powell, Willes, C. J., said as follows : — 

“ When the nature of things changes, the rules of Law must change too. 
When it was holden that deer were not distrainable, it was because they 
were kept principally for pleasure and not for profit, and were not sold and 
turned into money as they are now. But now they arc become as much a 
sort of husbandry as horses, cows, sheep or any other cattle. Whenever 
they are so and it is universally known, it would bo ridiculous to say that 
when they arc kept merely for profit they are not distrainable as other 
cattle, though it has been holden that they were not so when they were 
kept only for pleasure. The rules concerning personal estates, which were 
laid down when personal estates were but small in proportion to lands, are 
quite varied both in Courts of Law and Equity, now that personal estates 
are so much increased and become sd considerable a part of the property of 
. of this kingdom.” 

§. C. A good instance of a case solemnly overruled after being 
for many yeara the guide upon that particular point, is the well 
known case of Godsall v. Boldero, selected indeed by Mr. Smith 
as a Leading Case,(^’) which decided that an Insurance on the life 
of a debtor is a contract of indemnity, and that the insurer can only 
recover from the Office what he may not have been paid from other 
sources. This lias been expressly declared not to be Law in the late 
case of Dalby v. India and London Assurance CompanyS^) The 
remarks on Moses v. Macfarlane in the notes to the case of Marriott 
V. Hamptoni^) may he consulted with advantage on this point. 
“ Formerly,” says Mr. Leurin in his admirable work on Trusts : — 

“ It was held by the Court, that an Executor might employ the assets in 
his trade, or lend them upon security, and he should not be called upon to 
account for the profits or interest. And such was the case even where 
money which had been lent by the Testator on good security was called in 

{it) 'Willes. 47, 

(«) 18th Jur. 1034. See also 7th Jar., pt 2, p. 154-9. Jar., pt. 2, p. 187. Laio v. Tkt 
London JnditputnAUy L. 1. Compy 1. K. and J. 223. 

(«) 2 Sm. L C. 826. 


CASES OVERRULED. 


63 


by the Executor for the express purpose of being ’relent by himself. The 
Executor, it was argued, was not bound to lend the assets, and if he did so, 
it was at his peril, and he was answerable for losses, and, if accountable for 
any loss, he was surely entitled to any gains. But Lord North overruled 
the docti*ine in spite of the alleged practice of the Court Jor the last twenty 
yearSf and the authority of above precedents'* 

§ 7. But there seldom, if ever, occur, two cases in which the 
whole of the facts and circumstances are precisely identical. NuU 
turn simile idem eat. Nullum simile quatuor pedibus currit ; and 
it is often imperative on the Judge, while acknowledging the force 
of the authority before him as a general rule, to diat inguiah the case 
under discussion from it, by showing that it differs in particulara 
which make the precedent inapplicable in fact, however closely it 
may seem to apply on a cursory or superficial pcrusaK*) Lord J us- 
tice Knight Bruce in the great case of Boyse v. Roaahoroughiy) makes 
some excellent remarks on the force of precedent : — 

“I say, borrowing from Lord Eldon's judgment in Bax v, Whitbread^ 

‘ Umt I will not confine myself to tho inquiry, whether a case, precisely the 
same has ever occurred,’ or take, * as my rule of acting that circumstance 
instead of the principle decided by fonner cases.’ Why am I, without neces- 
sity and without reason, to treat the example as limiting the rule ? It has 
been properly conceded, that the series of direct decisions establishing wills 
in this Court, at least those previous to 1841, cannot be set at nought, but 
bind as far as they extend. If so, they must be considered not as having 
created (which they could not), but as having obeyed LaW, that is to say, 
unwritten Law. Upon questions, however, of unwritten Law, the force of 

(a?) One very grave evil of modern days is tho voluminous and over-increasing body of 
Reports. InTwyne’s case (1. Sm. L. C., p. 1.) Sir Thomas Egtrton quotes an old saw to 
account for the increase of a Law library. 

Quai'ilur nt crticunt tot in orht volumma 
In promptu causa tst^ crescit in orbt dolus. 

Fraud no doubt assumes Protean shapes : but the authorised Reports were until recently 
unnecessarily numerous. Cases on the same point were reported over and over again ; and 
many on points for which no authority can be needed. Such works as the Laa Journal, 
Jurist, Weekly Heperter^, did somewhat to prepare the way for a better system, and now in the 
Law Reports started two years ago under the supervision of a Committee of the English 
Bar, we have a uniform series of Reports of cases in all the Coarts within a reasonable com- 
pass, and the example has been followed in Ireland. The Mofustil Judge is more fortunate 
in this respect than ourselves, LaudahU vacuus so far as his Law shelves are concerned. But 
it may be as well to note Mr. Baron Bramwills examination before the Commissioners 
appointed to enquire into the arrangements for transacting Judicial business. ** Lord ITens- 
Uydald* be says ** told me and my Judgment goes with it that no Judge can do his duty who 
docs not read the Reports, ’’ 8 Jur. n. s. 380. 

DeGex. M. d G. 810 



64 


FLUCTUATING COURSE OF DECISION. 


authorities aod precedents is not confined to cases of which all the circum- 
stances, however accidental, agree with theirs, to instances as like as Apis 
Api ; but where a positive Law forbidding the extension is not shown, 
extends, to those which, differing in senne particulars, differ in no essential 
circumstance, or cannot in legal reason or legal principle be substantially 
distinguished. We should otherwise indeed be in a dark and strange state. 
Lord Coke and a celebrated Frenchman of the same age say, one * Nullum 
simile quatuor pedibus currii ;* the other, ‘ Tout exemple clochcj and cases 
ai*e continually governed in our Courts by authorities, not according to our 
vernacular phrase, upon all fours with them. In the language of a distin- 
guished Jurist, ‘ Quidenim notius et certius quam exempla non restringere 
regulam^ and again, ‘ exempla non^restringunt regulam sed loquuntur de 
casibus crehriorihus' It seems to me that to accede to the defendant’s view 
of the precedents, would be unnecessarily to cripple the power of usefully 
administering justice ; would be practically inconvenient and theoretically 
wrong ; would be to confound essentials and accidentals : would in effect be 
doing what Lord Eldo?ij in Bax, v, Whitbread^ so manifestly disapproves, 
when he says, ‘ I tliink it bettor to declare that the Court will not abide by 
these decisions, than to oveiTule them in efi’ect, professing to abide by them.” 

§ 8. A course of decision sometimes fluctuates, and what was the 
rule at one time ceases to he so and sometimes again even reverts ; 
in which case the Judge must follow the latest ruling. A good illus- 
tration of this is the alteration which has taken place with respect 
to the de<n*ee of caution which a man is bound to exercise in dealing 
with a bank yote. 

“ Thus it was held by Lord Mansfield in Clarke v. SheCyi^) that 
when money or notes were paid ‘ bond fide,'" and for a valuable con- 
sidemtion, they never shall be brought back by the true awner ; but 
where they come “ maldfidc'^ into a person s hands, they are in the 
nature of specific property, and if their identity can be traced, the 
})arty has a right to recover.” , 

In Gill v. Cubitty{^) the principle was applied by the Chief Justice 
who asked whether tlie plaintiff had hiken the bill under circum- 
stances tliat ought to have excited the suspicion of a prudent man ? 
Tins case overruled Lawson v. Westoni^) and was itself overruled 
by Backhouse v. HarTison^i^) in which a different doctrine was laid 
down, which has been since maintained by various decisions.(<*) This 


(?) 1 Cowp. 197. 

(a) 3 n. and C. 466. (b) 4 Esp. 66. (o) 6 B. and Ad. 1098. 

(d) UU$r V. Jiich, 4 A. aod £. 780 U46(;rH v. Ssndcriotty 1 Q. 15. R. 498. 



BANK OF BENGAL V, M^^LEOD. 

subject is ably treated in the notes to Miller v. R(ice,M where it may 
be further pursued. In the Bank of Bengal v. McLeod^ Lord 
Brougham, delivering the judgment of the Court said : — 

“ It is admitted, on all hands, that if Macleod and Co., having tlie bills in 
their possession, had no power to endorse them, their act of endorsatioii 
would convey no title to the party taking and discounting them, any more 
than a forgery would do. It is equally admitted, on the other hand, tliat if 
they had the authority to endorse, their endorsement passed the property. 
It may be taken as also established, that whatever may have been the Law 
laid down in Gill v. CubM^^ and Down v. Halling^^^ and one or two other 
cases, an<l not abandoned, at least, as far as the language went, which the 
Court used in some subsequent cases, is now Law no longer ; and that the 
negligence of the party taking a negotiable instrument does not fix him with 
the defective title of the party passing it to him.” 

§ 9. A J udge is not to cast aside as woilhlcss the decision of his 
predecessor, because the reasons on which the judgment is based are 
not logical, conclusive, or satisfactory, or the illustrations eccentric 
as for instance where in a matter involving the right of tlie top of a 
wall it was suggested that the ‘‘plaintiff might have wished to 
amuse himself by running along the top of the wall.’’ — Stedmem v. 
Smith. The actual point determined may nevertheless have been 
rightly determined, although the reasons given are not convincing, 
or are in fact not even supportable. A conclusion may be in itself 
right, although the premises assigned are erroneous ; or it may be 
faultily deduced from correct premises. In such cases the point for 
the Judge is to see whether the facts proved warrant the decision 
arrived at ; and if they do so, the judgment shall stand. The faulty 
reasoning may be rejected as surplusage : the Judge may supply in 
his own mind the line of reasoning on which the judgment may be 
logically supported ; and the question is, whether all that is super- 
fluous having been rejected, there is a residue sufficient to support 
the finding. Utile per inutile non vitiatur is a well known rule in 
pleading, by which all that is superfluous in the allegations may be 
discarded j and it equally holds good in respect to the maintenance 
of judgments and the practice of the Law of Evidence. A few in- 
stances may not be out of place. Thus in Thornhy v. Fleetwoodf^ 
Mr. Eyre said : — 

“ I must own I have the misfortune to differ from roy brother, for 1 think 


it) 1 Smith, L. C. 889. 
3 B, um) C. 466. 


(/) Moore’s P. C. C., p. 37 S. C. 18 Jur. 946. 

(h) S Ellis and Blackburn,!. (i) 1. Str. 371. 
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the judgment given below for the defendants was well given, and ought to 
be affirmed ; though 1 must say thus much, that I do not approve of the 
reasons given by the Court of C. B. for that judgment.” 

And in Newton v. CowieJJ) Best, C. J., said — 

I will first consider this in the authorities which are to be found, 

‘‘ Tf tlicse are consistent we are bound by them, even although our own 
minds do not approve the principles on which they rest. There would 
othcr'wise be no certain rule which could be known to those who are requir- 
ed to confonn to the Law. 

“If tJie d(?cisioiis are contradictory, we are to consider the reasons given 
for them hy those wlio pronounced them.” 

“ If'our pmhccssors have given no reusoua for their judgment, or the 
reasons giv(*n for conflicting judgments are equally unsatisfactory, we are 
to put that construction on the statutes which our own unfettered judgment 
induces us to think the legislature intended should be put on them.” 

So Pollock, C. B., “The decisions of the House of Lords are bind- 
ing upon us, but the reasons they give for them may not be so.” 
Ta%d V. JewelM 

These remarks will ordinarily be of the greatest cogency with res- 
pect to the treatment of appeals ; wherein I conceive it is the clear 
duty of the Appellate Court to consider whether the judgment of the 
Court appejilud from can ])e sustained; not whether it is to be reject- 
ed because it may be redundant, rest in part on reasons which are 
not borne out, or rely partly on facts immaterial, or not sufficiently 
proved by the evidence. Thus too in criminal cases, guilt or inno* 
cence is not to bo assumed only because there may be discrepancies 
in the evidence. The question is, whether after attaching all due 
weight to such discrepancies, and throwing off irregularities which 
may liave been committed during the trial, and the like, there still 
remains a 't^esiduum of trustworthy evidence on which to sustain 
the finding aiTived at. 

§ 10. A Judge should not be induced to depart from precedent 
where it is otherwise binding, on account of any supposed hard- 
ship in the particular case. The interest of society at large is con- 
cerned in having general, certain, well understood rules, laid down 
and observed unifonnly, on the faith of which men regulate their 
conduct and dealings. Every departure from this general rule 
works inconceivable mischief, by introducing an element of uncer- 

(;) 4. Biogham (4;) 4. Jor. o. s. 1086. 
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tainty into the body of the Law ; and in proportion as this practice 
is suffered to prevail, becomes the confusion in the State. Profes- 
sional legal men do not know how to advise their clients ; distrust 
is introduced into the ordinary every-day transactions of life : and 
it is better that an individual should occasionally suffer a hardship, 
than that the boundary-marks and guide-posts of the public Law 
should be meddled with. Both may be evils, but that to the indi- 
vidual is incomparably the less of the two : and between two evils 
the Judge should ever choose the less. “ Hard cases,” says Baron 
Rolf e (Lord Chancellor CrmiwoHJi) in Winterhottom v. Bright 0) 
** make bad Law and the result of a misplaced compassion maj'' at 
last be such as Bentham, with much exaggeration tliough some 
truth, imputes to the condition of the English Law in his day. In 
his Book of Fallacies he writes as follows(^«) : — 


“ On the question what the Law is, so long as the rule of action h kept 
in the stale of common, alias unwritten, alias imaginary Law, authority, 
though next to nothing, is everything. Tlic question is, what on a given 
occasion A. (the Judge) is likely to think ; wait till your fortune has been 
spent in the inquiiy, and you will know ; but forasmuch as it is naturally a 
man’s wish to be able to give a guess what the result will eventually be, 
before he has spent his fortune, in the view if possible to avoid spending 
his fortune, and getting nothing in return for it, he applies, through the 
medium of B. (an Altorney,) for an opinion to C. (a Counsel), who, con- 
sidering what D. (a former Judge) has, on a subject supposed to be more 
or less analogous to the one in question, said or been supposed to say, 
deduces therefiora his guess as to what, when the time comes, Judge A., 
he thinks, will say and gives it you.” 

§ 11. Rules must be obeyed : not as being that from which the 
Law is derived, or which gives the Law its force and effect ; but 
as being the compendious explanation of what the Law is, derived 
from the Law itself. Regida est quoR rera qncs est hreviter eiiar- 
rat: non ut ex regiJd jm namatur, ned ex jure qiwd ed regida 
Jiaty says Paulvs ; that is a rule which concisely states the actual 
doctrine of the case. The Law is not taken from the i*ule, but the 
rule is made by the Law. “It is not in the rule,” says BacoUy 
“ that we are to look for the reason of its being established ; it 
indicateSy but does not create the Law ; regnla einin legr/in, id acna 
nauticapoloSy indicat, non stafult'' 


(i) 10 M. mid w. Ji6. 


h') PI. 1. C. 1. Apr. hx, 1, Vul. 2, p. 396. 



§ 12, There arc five important precautions, writes Mr. PhiUi^ 
?,(«) to be observed in the application of rules : — 

1st, “When two rules clash, the higher must prevail. Thus the Law 
of nature overrules an arbitrary usage. Public Law, as in the Bridgewater 
case, is to be preferred to private Law. ‘ So jtira sanguinis nullo jure 
civili dirimi possunt,^ 

2ndly. “ Care must be taken that the rule is restrained within proper 
limits. Thus the maxim, that he who does an act in obedience to his 
parent, or his master, is not supposed to will it — ‘ t^elle non creditur qui 
obsequitur imperio patris vel domini ’ — is limited to cases of physical 
coercion, and does not include the fear arising from mere respect. In 
Micklethwaiie v. Mie.klethwaite.{<>) Lord J. Knight Bruce says : “ It can 
seldom be right, I agree, to consider the extent of a rule as being only that 
of the examples of it ; but there must probably bo surer and more danger- 
ous error in stretching a rul(‘- beyond the reason for it.” That is what the 
plaintiff, I think, seeks to do here in opposition to the maxim, as sound as 
it is familiar, which says, Null a Juris ratio, ut cequitalis benignitas^ 
patiiur ut qiup salnhriter pro nliUtntc hominum introduevntur, ea nos 
dnriore interpretation c contra ipsorum commodam producamus ad 
severitatem'" 

3rdly. “ The n'ason of the rule must be understood ; r. g., a man 
obliged to sell his property to pay his debts ennnot avail himself of the 
rule — ‘ Id quod nostrum cst sine facto nostro transferri non potest,"' 
neither could the rule be cited in favor of a proprietor who was compelled 
to sell his land for the j)ul)ric beiicrit. 

4tlily. “ If the letter of tlie rule is too severe, equity will soften it. 
Thus a man is bound to return what he has borrowed ; but if you lend 
me beams to shore up my house, I am not bound to restore them ten 
minutes after I have turned them to the purpose for which they were 
borrowed. Neither did the Roman Law oblige a debtor to repay money on 
the very day when it was lent, notwithstanding the maxim — ‘ In omnibus 
obligationibus in quibus dies «om ponitur preesenti die debetur' 

5thly. The circumstances of the case must be cai'cfully weighed before 
its application is detennined. It was a rule that nobody was liable for acci- 
dents, by the act of robbers, fiooil, fire, &c. But if the defendant was ‘ in 
mord* and had not returned die thing at the proper time, or if he had 
expressly taken upon himself the hazai’d of such events, this general 
maxim was ovcnniled.” 

§ 13. Someiimea a Judge is pressed witli a former decision, not 


t» ,hir. 95. 
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cm account of the point actually decided, but for some particular 
doctrine or expression which it contains. Here it is to be con- 
sidered, whether such expressions were absolutely essential to the 
decision, or the reasoning on which it is supported. If not, such 
doctrine is extra-judicial, or * obiter dictum' as it is called, and not 
binding on the Court. “These words,’' says Sir John Leach in 
Purdew y. Jajck8on,kp) “are nothing more than an obiter dictum 
uttered upon a point totally different from that which the Court 
had then to decide.” “ It seems to have been a mere obiter dictum'' 
says C. Baron Alexander in Powell v. Lloyd, bi) “ not called for by 
the case and which it was unnecessary to give.” “ WJiat was 
dropped about it in Calvin’s ciise was a mere obiter dictum thrown 
out by way of argument and exaiiiijlc,” says Lord Mansfield in 
Rexr. V. Cowle.^'b') 


§ 14. Courts of Equity are not bound, any more than (>ourts of 
Law, to give the reasons of their judgment. But the Courts in 
India are bound to state the grounds of tlieir decision. This by 
Reg. II of 1802, Sec. XVI. ; Reg. VI of 1810, Sec. XXX Vll and 
Sec. 18o of Act VIII of 18;)9.(«) Judges should be cautious in con- 
fining their observations strictly to the subject-matter before them. 
Great masters of Law like Lord Holt may take occasion to discuss 
and lay down the principles of Law on an entire subject, as in the 
great case of Coyys v. BernardiP) respecting Bailments. But with 
respect to ourselves, perhaps the best limitation to brevity will be 
found in only guarding against obscurity. Brevis m'C labor o ; 
Obsciirus fix). 


Modern Judges are generally cautious and guarded in confining 
their decision to the points directly in issue. So Willes, C. »!., 
said,(«) “I shall confine myself to the question bcfi)rc me, because 
I have observed great mischiefs arise from Judges giving obiter 
opinions.” And I think the practice is a wholsome one, for obiter 
dicta and extra-judicial observations frequently give rise to em- 
barrassment never anticipated, nay, not unfrequently give a direct 
encouragement to litigation. An instfince in point occurs in tlie 
case of Nursima Chetty v. Gumala Naick and F. de Fondeclair.iv) 
There the Court of Sudder Adawlut in the 5th para, of its first 


Russ. 48. (q) 2. y. and J. 379. fr) 2. Burr. 1H58 

0) Sec also D. S. A. 8p., App. 50 and 63 of (t) 1. Sm. L. r., p. 82. 

(u> Wille’s Rep. 666. 

») Sudder Rep. foi 1850, p. 34, Suit No, 49 of 50, and ib. Kcp. for 54, p, 158, No. 15, of 54. 
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decree went out of its way to point out what should have been the 
form of remedy if the fraud alleged was not proved : and the con- 
tract was to be held valid. Accordingly no sooner was the Decree 
of the Court of Sudder pronounced in 1854 then a fresh suit was 
brought against the Zemindar for 50,000 Rupees damages, based 
upon this very extra-judicial and unnecessary statement of the 
Sudder ; and expensive litigation was carried on, the original Court 
awarding the plaintiff 40,000 Rupees damages, the Sudder revers- 
ing the decision, and declaring he was not entitled to a farthing K*') 

§ 15. Where one issue evidently goes to the root of the whole 
matter, and overrides all the other points in the suit ; it may be 
made the ground of judgment exclusively : for it becomes unne- 
cessary to determine minor points : though an observation should 
be made, lest it be supposed that they were overlooked. So in 
Weaterdell v. DaleS^) Lord Kenyon said : — 

“ Other points have been discussed in this case, but it is not necessary 
to go into them at large, or to give any decisive opinion upon them now. 
But as some cases have been referred to on these points, 1 think it proper 
to observe, that, whenever it becomes necessary to decide those questions, 
those cases may perhaps deserve further consideration. It is not necessary 
to decide these points in this case, and tlicieforc I avoid giving any positive 
opinion upon tliem ; but as several cases have been cited, I have thought 
it right to throw out these doubts, lest, whenever the question should arise 
again, it may ho supposed that I have acquiesced in these determinations.*^ 

Instead of aiming at deciding general questions, our Judges seek 
to furnish the mateiials for ultimately laying them down. Each 
decision is a step towards a future general principle, : — 

** The necessary effect of the practice of the Courts, to confine a decision 
to the particular cii-cumstaiicos of the individual case,** writes Mr. Ram^iu) 
“ is that the Courts step by step approach to the establishment of a general 
proposition. The advances to this proposition consist of the decisions on 
the limited questions, that from time to time occur ; and consequently the 
speed with which it is approached, and the time it takes to attain it, 
necessarily depend on tlie nature of the subject, of which those questions 
are a pai*t. Those questions may be few or many ; and the times of their 

Un) Sudder Deois. for April No. 134 of 1857, G. Fischer^ Eaq., v. The Zemindar of Amanaikanoor, 

(a-) 7. T. R. 313. 
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occurrence are certainly irregular. The origin of several particular doc- 
trines can with much certainty be named ; and aldiough in many sul^eotSiia 
which a general proposition has been attained, it is probably impossible to 
name the steps by which it has been approached, yet clearly it is, in many 
instances, not difficult to ti'ace with considerable accuracy the progress, 
which a particular subject has made towards, or up to, the establishmeut of 
a general proposition. 

Particular subjects, of which the origin may be named, are,— the juris- 
diction of the Court of Chancery to enforce the specific performance of 
agreements : the principle of compensation, in certain cases where that 
performance is enforced : election under a will. 

“ The progi'ess, which a particular subject has made towards, or up to, 
the decision of a general question, is distinctly observable in the following 
subjects : — The admission of secondary evidence, when an attesting witness 
cannot be produced ; the practice of tlie Court ol‘ Chancery to direct a sale 
on the words rents and profits in a will : compensation in certain cases, 
where the Court of Chancery enforces a specific perfomance of an agree- 
ment : the practice, in a suit where the Court of Chancery takes on itself 
the administration of assets, not to permit creditors to proceed at Law, 

This gradual extension of a doctrine is, in two of the instances above- 
mentioned, thus clearly pointed out by the Bench : — ‘It is true, that, where 
there is no direction for a sale, the Court [Chancery] has gone by several 
gradations. When any particular time is mentioned, within which the 
estate would not afford the charge, the Court directed a sale ; and then 
went further, till a sale was directed on tlio words rents and profits alone, 
when there was nothing to exclude or express a sale.’ ” 

“ ‘ It is fully settled, though not from a very ancient time, that if this 
Court [Chancery] once takes on itself the administration of the assets of a 
testator or intestate, a creditor seeking, and not having yet obtained, satis- 
faction at Law shall not be suffered to proceed there ; it being impossible, 
while the decree is considered as a proceeding for the benefit of all the 
creditors, to permit some of them to proceed elsewhere. That doctrine has 
been much enlarged even in my time, for it was first determined by Lord 
Thurlow, that such relief might be obtained, not only by a creditor, but by 
a residuary legatee. It is now an universal rule, that after a decree for the 
administration of assets, those, who make a demand which they have yet to 
recover against those assets, must come in under that decree.* ** 

§ 16. Though a Dictum is not binding, and must give way to a 
regular decision, it is neverthele.sR entitled to consideration and res- 
pect. Its weight will depend upon a variety of circumstances. I 
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sliall give the compendious obsei^tion of Mr. 5am. W « A circura- 
gtance, that may augment the value of a dictum, may be : — 

That it is ‘ a deliberate and well-considered opmion.’ ** 

That it is consonant to known practice : ‘ I give credit to the dictum of 
tTudge Poicy* in Viner, not on the authority of the reporter, but because it 
is consonant to the known practice of Westminster Hall in other cases/ ” 

** That it * is not a mere dictum, it is part of the argument, it is a main 
part of the argument.* ** 

“ That as authority it has been cited on the bench : ‘ I must confess, that 
I never before heard that dictum cited as an authority ; and the only claim, 
which it has, in my opiniou, to that distinction, is the allusion to it by Mr. 
Justice Holroydy' 

“ That it is an ancient dictum, which has in several cases been cited as 
authority, and no case has deteimined it not to be Law : ‘ I recur to the 
doctrine in Freeman. I am ready to admit that I do not know any case 
deciding that proposition so largely as it is there stated* If however no 
decision has gone to the extent of the doctrine there stated, it may be also 
safely affirmed, that no case has determined it not to be Law ; and it has 
been cited as authority in almost every case of a charity, that has since 
occurred. How far that dictum in Freeman, from its antiquity of consider- 
able authority, is to be supported, should this [the particular] case be taken 
to the House of Lords, is another question ; but much consideration will be 
I'equired, before wc can come to a conclusion against it at this day.’ ” 

“ That it is the dictum of a Judge of great judicial character : ‘That [an 
opinion of Mr, Justice Heath,"] is certainly entitled to great weight, as 
being the opinion of a very able Judge*. ‘ I thought so much respect due to 
the dicta imputed to Lord Hardwicke, as to pause upon the decision of a 
point, with regard to which he seemed to entertain an opinion different from 
that with wliich I was impressed.* ” 

“ A circumstance, that may lessen the value of a dictum, may be, 

“ That it is v oid of principle. 

That it is extra-judicial ; “ I observe that this was not the point then in 
question, but only au opiniou of Hobarfs, declared incidentally in the argu- 
ment of the case, and therefore ought to have the less weight “ The 
point was not in judgment before Lord Holt, and therefore the opinion 
then delivered by him, although entitled to great respect, has not the 
weight that would beloug to a judicial decision of that very learned Judge :** 
The opinions of Judges, given upon points not before them, have certainly 
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mi 30 much weight, as when die points are before them : ** The opinion 
given by Mr. Justice Ifea^A on this subject, in the case of ButA v. Sfeinman, 
was extra-judicial. It has the weight properly belonging to tiie opinion of 
a very learned Judge, but it could not be revised, and has not the authority 
of a judgment.” 

^ “ That it is a mere dictum, which has never been followed up. 

“ That it is an obiter dictum only : that the words “ are nothing more 
than an obiter dictum^ uttered upon a point totally different from that which 
the Court had then to decide, and by a Judge, who, in the discusBion in 
which he uttered them, Was in a minority.” 

That it is an opinion at Nisi Prius only : The authority in our Law 
upon which the right to glean is supported, is a dictum of Sir Matthew Hale 
in the Trials per Pais ; but though I entertain the highest respect for the 
authority and character of that great Judge, yet it would be doing injustice 
to his memory, to take every hasty expression of his at Nisi Prius, as a 
serious and deliberate opinion “ The passage cited from the Trials per 
Pais contains a dictum, but not a judicial opinion of vSff Matthew Hale, 
Every one who hears me must acknowledge the impropriety of construing 
all the conversation, which passes between a Judge and the Counsel at 
Nisi Prius as legal decision.” 

“ That no such doctrine is to be found in another report of the same case 
by a learned Judge, who joined in the judgment in that case : “ It is to bo 
observed, that no such doctrine is to bo found in the report of the same case 
by Mr, Justice Blackstoiie, who joined in the judgment.” 

“ That the case did not call for the proposition so generally expressed : 
‘III the case of F. v. A., De Grey, C. J., indeed says, when money is 
paid by one man to another on a mistake either of fact, or of Law, or by 
deceit, this action (of money had and received) will certainly lie. Now the 
case did not call for this projKisition so generally expressed ; and I do think 
that doctrine, laid down so very widely and generally, where it is not called 
for by the circumstances of the case, is but little to be attended to ; at least 
it is not entitled to the same weight in a case, where the attention of the 
Court is not called to a distinction, as it is in a case where it is called to the 
distinction.’ ” 

“That the doctrine is not referred to in a judgment, in any subsequent 
case, to which it would apply : ‘ It is very singular, that in no subsequent 
case is that doctrine ever alluded to, or introduced, though many cases must 
have occurred, to which it would apply. Possibly the Courts have not 
thought it necessary further to consider a mere dictum ; but I can find no 
judgment of any Court, in which the Court has refeiTcd to those dicta. In 
one, and only in one case, do the Counsel in argument allude to them, but the 

10 
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Court does not notice the ai^ument* la such oireumstauces, therefcoie^ ire 
are to look to subsequent decisions, and see Low far such dicta, though eom*^ 
ing from so high an authority, have been recognized. On the other hand, 
we find in proTious, as well as in latter, decisons, many things which haye 
an aspect the other way.’ ” 

*‘That the proposition is not supported by the authority, which the Judge 
quoted for it.” 

That in the decision of the case, in which the dictum occurs, the Judge 
who expressed it was in a minority : Lord Lf/ndhurst, estimating such a 
dictum, says ‘ Reference is made to the dictum of Lord Holt in 
whether that dictum be or be not accurately reported, I will not undertake to 
say ; but in the judgment, in which it occurs, Lord Holt differed from the 
rest of the Court, and the decision was contrary to his opinion.* ” 

“ That the case, in which the dictum is found, is inaccurately reported ; 
Lord Lyndhursti citing a case ou account of a dictum, which occurs in the 
report of the judgment, remarked : * lu the fii'st place, this is a mere dictum, 
and was not essential to the decision of the case. It is also to be observed, 
that the case is most inaccurately reported. As stated in AtAyns, it is 
unintelligible ; and it is only by attending to the correction of it in a note by 
Mr. Cox, that we are able to ascertain what the true facts were. I men- 
tion this circumstance for the purpose of showing, that, in G. v. AT., not 
much reliance can be placed on the accuracy of the reporter.’ ” 

“ That the same Judge has expressed au opinion tending a contrary way ; 
“Here is the opinion of a very learned Judge [Lord Eardwicke'] not 
essential to the decision of the particular case, coufoimable to an opinion 
said to have been expressed by him in another case, where also it was not 
essential to the decision. But in oonsideriug what weight these dicta are 
entitled to, it is material to consider, whether the same Judge has ever 
expressed an opinion tending a contrary way. TJio opinion expressed by 
Lord Eardwicke [in B, v. />.] is at variance with the other dicta I have 
referred to ; and when we are considering to what degree of respect the 
language, so attributed to that learned Judge, is entitled, we ai'e justified in 
citing the ouc dictum against the other,” 

§ 17. Sometimes a Judge will have before him a case on which 
there is no authority ; that is to say, a new case, or as it is called, 
a “ case of the first impression.” Here the Judge will have to refer 
to general principles of J urisprudence. He will search the topics of 
arguments from analogy, at iiKonvenicnti, (quod pluTinium valet 
m idgr6(«) and the like : — 

“ The caw is said to be a new oue,” says Sir John Nicholl in Wilson v. 


(a) Broome, L. M. 139 


XcMaithyi^) as r^rds my expreifi Le^» IkS^ 
tm the subject. There is no statute, no c^on, no reported j 
expressly affirming, or expressly negativing the right. ItBOWtbdMl^ 
exist as a part of the Common Law of the land, as a part 6f tiie to 
seriptaf which is of binding authority, as much in the ecclesiastical as hi to 
temporal Courts. Indeed the whole Canon Law rests for its anthori^ ift 
this country upon received usage ; it is not binding here profrio 
Moreover, this Court, upon many points, is govemsd in to of 

express statute or canon by the jus tacito et illiterato hominum e<m$en$u H 
moribus expressum. It is true, that generally the existence of this ju$ ooii 
scriptum is ascertained by reports of adjudged cases ; but it may be pfOTi^ 

by other means ; it may be proved by public notoriety, or be deducible from 
principles and analogy, or be shown by legislative recognitions.” 



(6) 8. B. & Al. 24:.. Note. 
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TOPIC THE EiliHTH. 

BOOKDABIES BETWEEN JUDICIAL AND LEGISUTIVE FUNCTIONS. 

Judicis est jus dicere non dare. 

§ 1. Closely allied with the last Topic is the fundamental rule 
conveyed in the Maxim at the head of this section. It is the 
province of the Judge to declare ^ not to make the Law : a canon 
which leads to a consideration of the boundaries between the duties 
of the judicial and the legislative office. 

§ 2. It cannot be denied that this separation has not always been 
observed ; on the contrary, there are some very flagrant instances in 
our legal history, of decisions which not only amount to legislation, 
but in fact overrule and contradict the express provisions of the 
legislature. In Dr. Bonham e case,<“^ Lord Coke lays down a doc- 
trine which we must receive witli large qualifications. He there 
says the Common Law doth control Acts of Parliament and 
adjudges them void when again.st common right and reason. Even 
Lord Holt in the City of London v. Wood^^^ adopted Cokes dictum. 
But Blackstone^^'^ says truly wliere the Common Law and a statute 
differ, the Common Law gives ])luce to the statute. 

§ 3. Flagrant instances may easily be cited. Taltarunos case, 
which has excited the wrath of Mr. Fkilllniore, was unquestionably 
a decision setting aside a statute. The nobility of England, with a 
view to preserve their estates in their own families, pi'ocured the 
passing of the Statute of Westminster 2nd, commonly called De 
Bonis Conditionalibus : by which the will of the donor wa^to be 
observed secendiim fonnunulonl from whence the term fm'niedon” 
Hence arose the estate known as “ fee-tail.” 

The consequences of such a Law were lamentable : — 

** * Children,’ says Blackstone^ * grew disobedient when they knew they 
could not be set aside : farmers were ousted of their leases made by tenants in 


(flt) 8 Rep. 118. 
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tion put upon the Statute 27, Hea 8, C. 10, commonly called the 
Statute of Uses. Uses, which answer closely to the fidei commisaa 
of the Roman Law, had been largely introduced by the Ecclesiastics, 
to enable the pious to transfer their properties to the Church, in 
spite of the restrictions of the feudal Law upon alienations. This 
Statute aimed at transferring uses into possession.” The history of 
this Statute and of Uses at large, must be read in Blackstone : — 

The effect of this Statute” says Stephens, “ wherever it comes into 
operation, is to execute the use ; that is, it instantaneously, and as by a 
kind of parliamentary magic, transmutes the equitable interest of cestui que 
use into a legal estate of tlie same nature, and makes him tenant of the 
land accordingly, in lieu of the feoffee to uses, or trustee, whose estate on 
the other hand, is at the same moment annihilated. The use is also said to 
be transferred into possession ; that is, the legal estate conferred on cestui 
que use is considered as one in actual seisin or ])ossession (according to its 
nature), and such as requires no farther ceremony for its completion. Thus 
if a feoffment bo made to A., and his heirs to the use of B. and his heirs, an 
estate in fee-simple in possession is eo instanti vested by force of the 
statute, and without livery of seisin, in B. ; and A. takes nothing ; or if a 
person seized in fee bargains and sells to A. for a year, for a pecuniary 
consideration (which we may remember constitutes a seisin in the bargainer 
to tlie use of A.) A. immediately becomes, by force of the statute and 
witliout cntiy, possessed of the land for the term of one year ; the reversion 
remaining in the bai'gainer.” 

But the Common Law Judges nullified the object of the Legis- 
lature, by declaring that wlien this was once effected, the statute 
was exhausted, and consequently where a trust or use wfis declared 
upon that first declared, as a gift to A. to the use of B., to the 
use of (or in trust for) C. ; B. took the Estate ; and C. took nothing. 
Equity however held tliat the intention of the donor was to be 
respected, and bound B. to execute the trust and confidence reposed 
in him in favor of C., and thus, as it has been observed, the effect of 
tlie statute has been to add thi-ee words (“in trust for”) to a 
conveyance ! Again, a modern instance may be found in Sidwell v. 
MaaonM) That was a case upon the Statutes of Liniitations(/) as to 
what was a sufficient acknowledgment in writing to take the case 
out of the Statute. Bramwell, B., said : — 

<< I do not think the decisions on this head of law are in a satisfactory 
condition. The Stat. 21 Jac. 1, c, 16, s. 3, says no actions of this nature 

Oomn. L m. (e) 8 Jut. S. 6i9. {/) 21 Jac. I C. 16. 8, Ooo. i, C. U. 
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are to be broaght except ^within six years next after the cause of such 
action or suit, and not after.* It was very soon found that that enactment 
worked very injuriously, for persons relying on a new promise to pay were 
precluded from enforcing their rights after the six years ; and the Courts 
accordingly made an innovation on the statute, by saying that the cause of 
action must be deemed to have accrued when the new promise was made, 
and that the statute should run from that time. Having taken that step 
they took many others, and held not only that promise would take a case 
out of the statute, but that evidence of a promise would be sufficient. They 
next said an acknowledgment of the debt, with a refusal to pay it, would be 
enough, which they never would have done had they considered on what 
principle cases are taken out of the statute at nil. That was, however, set 
right by Tanner v. Smart^io) where it was held there must bo evidence of 
a promise to pay. How that rule ever applied to actions of debt on simple 
contract I cannot understand, for the cause of action there docs not dej)end 
on a promise. I suppose, however, they thought, as their hands were 
in, they would make a complete job of it, and would not hold that a proml.se 
would take out of the Statute of liimitations in assmnpsify but not in debt.” 

§. 5. The French Civil Code,(^0 hits a curious provision that any 
J udge who refuses to decide a case under pretext of the silence, the 
obscurity, or the insufficiency of the Law, may be prosecuted for 
denial of justice. This was to prevent reference to the Legislature 
in cases not provided for by the Code, and is in accordance with the 
maxim Boni judicis eM ampliare jurmlidiomm, which our Judges 
read ‘ justiiiam'i^) 

§ 6. The term J udge-made” Law is one of reproach : and yet 
the great bulk of the Common Law of England may he said to have 
been so made. Where a country possesses a complete ^Lex Scripta! 
all its substantive Law embodied in a Code like the Corpus Juris 
Latinoruoiiy the Code Napoleon, and the Codes of Euro[>ean Conti- 
nental Nations, there remains small scope for any Judge-marie Law. 
The Judge, in applying the provisions of the Code to new circum- 
stances before him, may mitigate its generality by an equitable 
construction ; or in event of a new case in kind and character, the 
Legislature may add to the Code. Generally speaking however, 
the J udge has at his side a Lexicon of the Law, any page of which 
he can turn to consult on every particular occasion. In the strong 
young Colonies of the present age, a Code might be prepared, which 

{(/) 6 B. apd Cr. 603. (A) Tit. Brellm. Art. IV. 

(0 Sec Wilmoty C. J„ in Cotlins v. Blantem Smith's L. C. 
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should grow with their growth and expand with their expansions ; 
for as the Colonist of old snatched from the altars of his Gk)d a 
morsel of the sacred fire, to be borne with him to his new home, so 
the Colonist of modem days carries forth with him from the land of 
his fathers the whole body of their already formed Law. But in 
the legal history of England there is nothing analogous to this. 
The Civilians, it is true, introduced the Canon Law, practised in the 
Ecclesiastical Courts; but neither the Courts of Common Law or 
Equity liad any Code before them. They built up our present 
system decnsion by decision, just as a mason builds an edifice stone 
by stone ; they declared what the Law was pro lidc vice, as each 
individual case came before them. Former decisions were handed 
down traditionally, and subsequently in short notes or reports. 
When cases arose, similar in character, but differing in particulars, 
the Judges argued what the Law was from analogy : when no such 
earlier cases were forthcoming, they were driven to search the 
general treasuries of jurisprudence for the principle of their decision. 
Lord Gohe upon Littleton enumerates twenty sources for declaring 
what the Common Law is(;) : — 

“ First, from the maxim.s, principles, rules, intendment and reason of the 
Common Law, which indeed is the rule of the law, as here and in other 
places our autlior doth use. 

** Secondly, from the books, records and other authorities of law cited by 
him ab authoritatc, el pronunciatis, 

“ Thirdly, from original writs in the Register, d rescriptis valet argu- 
mentum, 

“ Fourthly, from the forme of good pleading. 

“ Fifthly, from the right entrie of judgments. 

“ Sixtlily, d proecedentibas approbatis et usu^ from approved precedents 
and use. 

“ Seventhly, d non usu, from not use. 

“ Eighthly, ab artificialibus argumentis consequentibus et conclusi- 
onibuSf artificial arguments, consequents and conclusions. 

^‘Nintldy, d communi opinione jurisprudentium^ from the common 
opinion of the sages of the law. 

“ Tenthly, ab inconvenienti, from that which is inconvenient. 

“ Eleventhly, d divisione from a division, vel ab enumeratione partium, 
from the enumeration of tlie parts. 

(;■) l Inst., H a. Sec Maine An. Law 31,32, 
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“ TwolfUilj, d major c ad minus^ from the greater to the lesser, or from 
the lesser to the greater a simiti d pari. 

*^Ab impossibilif from that which is impossible. 

“ J fine, from the end. 

Ah utili vel inutili, from that which is profitable or unprofitable. 

“ Ex absurdo, for that thereupon shall follow an absurditie, quasi d sttrdo 
prolatum, because it is repugnant to understanding and reason. 

naturd et ordine natuce, from nature, or the course of nature. 

“ Ah ordine reliyionis, from the order of religion. 

A communi pressumptione, from a common presumption. 

“.4 lectionibus jurisprudentium, from the readings of learned men of 
law.” 


§ 7. Equity is in a great measure the ajqilieation of the Roman 
Law to the necessities of the English litigants : wliile the student of 
Bracton will be astoni.shed to find how largely the Roman jurispru- 
dence enters into and forms the gi*ound-work of our Common Law. 
In these decisions, it is conceived that the Judges did in fa<!t 'i)iahe 
the Law, and iud(*ed they must have done so, or liave had recourse 
in each particular new case to the Legislature, a course which we 
know they did not pursue ; though in early times, as w(^ learn from 
Brdcton, if any serious doubt or difnculty presented itself, or if a 
case arose of fii’st impression, it was usually adjourned into Parlia- 
ment, and decided there ; for the High Court of Parliament met 
every year or oftener if need were for the inaintcnanci^ and execu- 
tion of the Laws.’T^>l 

.* 

§ 8. The Judges of old did this with a far bolder hand than their 
successors ; and in truth, as the body of precedents and tlui known 
rules of Law multiplied, Oiere was less excuse for each succeeding 
generation of jurisprudents indulging in any latitude. Accordingly 
we find statutes multiplying as we advance nearer to modern times ; 
and the demarcation between the Judicial and Legislativ(‘ functions 
is far better understood and ficted on now than in tlie days of our 
ancestors. 

§ 9. Indeed a very large margin was gi*antcd to the Judges by 
the Legislature itself in early times. All actions were commenr^ed 


(i) The language of Bracton is as follows : — 

“Sialiqua nova et inconsucta cmerscrint quee nunquam prius cvenerunt, et obscurum et 
difficile sit eorum judicium, tunc ponantur judicia in rcspectu usque ad Maguam CurUm, 
ut ibi per consilium curicc terminetur.'’ 
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original writ ; and as these were few in number, and cases varying 
in particulars were of course constantly arising, the Statute of West- 
minster, provided ; — 

“ Whensoever from henceforth in one case a wi*it shall be found in Chan- 
cery, and in a like case falling under the same right and requiring like 
remedy, no precedent of a writ can be produced, the Clerks m Chancery 
shall agree in forming a now one, and if they cannot agree it shall be ad- 
journed to the next Parliament where a wi it shall be framed by consent of 
the learned in the Law, lest it happen for the future that the Court of our 
Lord the King he deficient in doing justice to the suitors/T»»; 

Hence we find writs multiplied in the Register Brevium ; and 
hence arose the form of action ‘on the Case that is to say, a special 
ai^tion to a man on liis own case. 


§ 10. The language of Judges of modern days is explicit and 
guarded. They repudiate the right to make the Law. In reading 
the Reports we frequently find the Courts saying, this is a case for 
which the Legislature has not provided. The Legislature alone can 
remedy it. Such o})servations most frequently occur in cases in 
which the construction of a SUtute is in debater ; and on this sub- 
ject tbc reader must consult for himself my work on Evidence, 
§ 744-702. Tlic tru(‘ province of judicial decision seems to be laid 
down with great facility by Park, J., in the case of Mirehoitse v. 


“ The j)rccisc Oicts >^tated hy your Lordships have never, as far as we can 
learn, lx‘cn adjudicated ujjon in any Court ; nor is there to be found any 
opinion upon tlioin of auy of^our Judges, or of those ancient text- 
writers to whom wc look up as authorities. The case, therefore, is in some 
sense now, as many others arc wliich continually occur ; hut we have 
no right to consider it because it is new, ns one for which the Law 
has not provided at all ; and because it has not yet been decided, to decide 
it for ourselves, according to our own judgment of what is just and expe- 
dient. Our Common Law system consists in applying to new combinations of 
circumstances, those rules of Law, whicli we derive from legal principles 
and judicial 'precedents ; and for the sake of attaining unifonnity, consist- 

(/) 13 Edward 1. C. 24. 

(m) This provisioa is analogous to the Roman Action De prasci'iptis verhit in J actum : and 
the Pandects contain a provision very like our own Statute of Westminster. See. L. xiii. 
f f de prcicscriptis verbis. And Julian says (Paud L. xii. de I^g.) Is qui jurisdictioni 
ad ^ixoilia procederc ot ibi jus dicere debt. 

(«) 3. Bing. 515. 
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r, lad certaiatj^ we must apply those rules, where they are not plainly 
unreasonable and inconvenient, to all cases which arise ; and wc are not at 
liberty to reject them, and to abandon all analogy to them, in those to 
which they have not yet been judicially applied, l)ecnu?o we think that tlio 
rules are not as convenient and reasonable as we ourselves could have devis- 
ed. It appears to me to be of great imi)ortance to keep this principle of 
decision steadily in view, not merely for the detennination of the particular 
case, but for the interests of Law as a science.’’ 


§ 11. “Fo'e dki potest magistmtiun legem esse loqueoiem ; legem 
autem mutum magistmtum'* says Ciceroi*^) ; and Saint A vgvstine 
neatly expressed the same sentiment, ''Non licet Judici dc legihm 
judicare^ sed secitndinn ymts*' Montesqnieu , Esj). dos L. ix., C. vi. 

§ 12. Our maxim is that of the Romam Law, Optima esi lex qme 
minhnnm relinquit arhifrio judicis : opfinnis judex, qui mini- 
mum sihi ! 


So great a stickler for stri(‘t inter])r(‘tation (»f the StatuU' Law 
was the late Mr, Justice Mnnle, tliat he either sai<l iu his humour- 
ous W'ay, or the saying was made for liim, (parodying tlui well 
known Fiat just Hia, coat cad am) 'flat jax, vuat jastilUi ; for as 
has been often siiid, the Legislature is at liaud to eorreet and sup- 
ply. There is, however, a wi(h‘ <listinetion hetweeu the adherence 
to the written Law, and declaring what the unwritten or C/Vmimon 
Law is. And so in Equity, the Law is .said to be secundum arhitri- 
um honl viri. But wdien the question Vir bonus rst quis, is asked, 
the answer, arguing in a circle, Is still 'Qai etufstdla patrvm, qui 
leges, j u rag a e ser i n t. ’ 


§ 13, Wliere the Legislature has gninted jurisdiction, aU f>ower.s 
essential t(> its exeixd.se are implied. The celehmted maxim of the 
Roman I^aw’ laid this lown. Mandat d jar indict lone, ra omnia 
mandata intelligantar, sine quibas jarisd let io exe.re.eri 'non potest; 
and this depends upon a more genera] proposition still. Qnando lex 
aliquid ecncedif, eonceAere videfar et id sine q'a/j rrs ipsa esse 
nan potest A p) 


On which princijile stands the right to the use of all those things 
without w'hicli the principal thing cannot Ikj enjoyed l>otween ven- 
dor and purchaser, lessor and lessee, &;c. 

So if 1 purchase or rent a house in u j>ark, tlie jmrk itself ]>eing 
reserved, I am entitled by im{»lication to a right of way acro.ss tlie 


(<>) De Legg. L. Ill, § 1. 


{p ) Co.* Litt. DC. a. 
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park, without which the house coniiot be approached. As to “ Ease- 
ments of necessity” however it must be borne in mind that a grant 
arising out of the implication of necessity cannot be carried further 
than the necessity of the case requires.”(7) This principle has receiv- 
ed illustration in tluj following cases. In Kielly v. Carsoni'*') it 
was held that the House of Assembly of the Island of Newfound- 
land does not possess as a legal incident the power of arrest, with a 
view of adjudication on a contempt committed out of the house: 
but only sucli powers as are reasonably necessary for the proper ex- 
ercise of its functions and duties as a local legislature. And see 
Beaumont v. Barrett(^) 

§ 14. The French seem, from the Discourse Preliminaire, &c., to 
the Civil Code, to have had less idea than ourselves of the boun- 
daries between Legislation and Judicial interpretation. The inten- 
tion of the Legislature must, it is indisputable, be construed and 
interpreted by some one ; and the Sovereign will has entrusted 
this duty to the Judges. But the French, in the passage already 
cited, absolutely forbid the Judges having recourse to the Legisla- 
ture under penal consequences: though such a provision, in the 
language of Camha<*£re8, is calculated faciliter les xtsurpations 
des tribnneaux sur le pouvoir legislatif” 

§ 15. The following passage from tlie Discourse Frelbninairc 
well defines the province of the Judge : — 

“ En effet la loi statue sur tous ; elle cousid^re Ics hommes cn masse, ja- 
mais commo particuliers ; ellc ne doit point se meler dos faits individuels ni 
des litigos qui divisent les citoyens. S’il en <5tait autrement, il faudrait 
journellement faire do uouvelles lois ; leur multitude otoufferait leur dignite 
et nuirait 4 leur observation. Le jurisconsulte serait sans fonctions, et le 
14gislateur, entnduo pai' les details, ne serait bieutot plus quo juris- 
consulto. Les interets pai'ticuliers ossiegeraient la puissance legislative ; ils 
la detoumeraient, it chaquo instant, dc 1 interet g^n4ral de society. 

’ll ya unc science pour les legislateurs' comme il y en a uno pour les 
magifitrats : ct Tunc no ressemble pas it Tautre. La science du legislateur 
consisto ^ ti*ouvor dans cliaque matiere les principes les plus favorables an 
bien commun : la science du inagistrat est de mettre ces principes en action, 
— de les ramifier, — dc les etondre, par une application sage et misonn^e, aux 
hypotheses priv^ ; d'^ludier Tesprit de la loi quand la lettre tue ; et de ne 

[q) Bolnert v. Goring^ 2 Ring. 7C. See also Gale on Easements, 70. 

(r) 4 Moore*s P. C. C., p. 63. (i») l Moore’s P. C. C, p. 69. 
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piifl s’expowr m risque d^etre, tour h tour, esclavo et rebelle, et d4 desobeir 
par esqrit de Berritude.” 

§ 16. The Legislator also has his duties. “ He is called upon 
no doubt/' says Sir Foiiitnniva Divarrisi ^) : — 

“To watch over both the jurisprudence an<l the judicature of his coun- 
try ; to detect the deficiencies of the one, and to correct the excesses of the 
other. He is also to note his own miscalculations and failurCH, and to fdl 
up the voids he has before left, as said by the French jurisconsults. Where 
there has been an omission in an act, — or where his intention lias been 
misconceived, and the remedy, in consequence carried too far, or not given 
full effect to, lie may supply desiderata, may stale his own meaning with 
greater precision, and guard, for the future, against an ajiplication of tho 
remedy more extensive than the intention. But — |)oor and limited would 
be his sphere, were it confined to these functions. The liigher province 
and duty of the Legislator, is to exercise a surveillance over sonietliiiig more 
than the mere judicature of the country, — over the ohji'c.ts, as well as tlie 
administration, of the Laws, — over the history of man and tho progress of 
society. Silently but vigilantly it is incumbent upon him to watch tho 
spirit of the age, — the growth of feelings, — the development of prineijiles,— 
the changes of every kind [iroduccd hy time, — the df3mnnd for different 
Laws to protect newly-created species of property, — the instances in which 
society is found lamenting the want of a Law adapted to existing circum- 
stances, — the cases in which it is felt to he disturlied hy Laws utterly un- 
suitable, — the retention of antiquated forms — or the iufliction of uiiprofit- 
able severities.” 

§ 17. Fonnerly, general rules were laid down by the Legislature ; 

precedent antiquity/’ says Lord Coke, “ included laucli matter in 
few words.” It was instigated in individual cases by judicial con- 
struction. It is now the fashion to legislate for particular cases and 

classes of cases : — 

• 

“ It is the cliaracter of modern legislation,” says Dwarris, “ that it 
applies itself to particular cases, and classes of cases, and endeavours to adjust 
the Law to their varieties, and to dertermine specifically every kind of right 
and every corresponding obligation. It i.s not easy to estimate the practical 
importance of specific legislation, in adjusting our Law to the various inter- 
ests of the community. But one of its effects has certainly been to put an 
end to verbal generalities in propounding the Law, though tho draftsman 
may not invariably succeed in his endeavour to supply its place with aptness 
and certainty of expression ; and often indulges in too much verbiage. 


(<) Dwarrif on Btat, p. 704. 
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But abundam cautela non nocet, and to this period belongs the different 
praise of that wisdom * which aims to make things as plain, and to leave as 
Jittle to construction as may be.’ ” 

§ 18. “ Laws," says the same authority, («) “ of the latter class, 

admitted and unexceptionable instances are: — I. Laws fashioned by 
judicial decisions upon pre-existing customs ; * ju8 moribue conati- 
tutum* 2. Laws founded upon authority of learned writers and 
ancient sages of the Law ; * jus prndentibus compositumJ 3. Laws 
drawn from the natural Law, founded on the Law of God. 4. Laws 
of foreign original, fashioned on positive international Law ; the jus 
receptumy 

§ 19. But though the Judges have unquestionably invaded the 
province of the Legislature in many instances, especially in older 
times, it remains to consider whether this was not pardonable : and 
when we find that the latitude taken by the Judges has been the con- 
sequence of the supineness of the Legislature, and that the object of 
the Judges has not been to arrogate to themselves an authority para- 
mount to that of the Legislature, but to adapt the inflexible Law to 
the altered circumstances of the time, we may easily come to the con- 
clusion that the practice, though indefensible in theory, and uncon- 
stitutional, is not only venial, but on the whole, has been productive 
of good to the subject. Who for instance can doubt that the intro- 
duction of ‘ rceoveries,’^*'^ in unfettering property from restrictions 
upon alienation, was a benefit to the subject individually, and con- 
ducive to the progress of Society at large ? 

“ As much of the evil just described,” says DwarriSyk^) “ is no doubt 
attributable to the supinencss of the Legislature, — something to the narrow- 
ness of the rules of the Common Law,— but the principal share, to the want 
of a proper understanding at what point interpretation ought to end, and 
legislation should begin. Let the discriminating reader look at Burke’s 
eloquent panegyric upon Lord Mansfield, and tlien ask himself soberly — 
whether every improvement tlio orator ascribes to the Judge, however 
unquestionably meritorious, is not within the province, and pught not 
to have been effected by tlie intervention of the Legislature ? ‘ He sought,’ 
it is said, ‘ to effect the amelioration of the Law, by making its liberality, 
keep pace with justice, and the actual concerns of the world ; and not re- 
stricting the infinitely diversified conditions of men, and the rules of natural 
justice, within artificial circumscriptions, but conforming its piinciples to 
tlio growth of our commerce and our empire.’ ” 

(«) P. 707. (0 Sae Taltaruiu’s Case Ante. § 8. (tr) 708, 
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§ 20. Hence the meaning of the maxim fictione Juris 
semper consistit cequitas!* The Commissioners on the Common 
Law in their first Report(*) make the following observations : — 

Our ancient institutions having been adapted to a rude and simple state 
of society, the Courts, in later times, gradually became sensible of defects 
of jurisdiction and other inconveniences, to which the altered circumstances 
of the nation had naturally given rise. In some cases the remedy was sup- 
plied by Legislative regulations ; but where this was wanting, the Judges wore 
apt to resort to fiction, as an expedient for efiecting indirectly, that which 
they had no authority to establish by Law. But to whatever causes 
the invention or encouragement of legal fictions may be assignable, 
we have no doubt that they have an injurious effect iu the administra- 
tion of justice, because they tend to bring the Law itself into suspicion 
witli the public, as an unsound and delusive system ; while an impression 
of the ridiculous is also occasionally excited by them, of wliicli the natural 
effect must be to degrade the science in some measure in popular estimation.’* 

§ 21, It is tlius that a large part of tlie jnriacliction of all our 
superior Courts of Common Law rests uj)ou usurpation, not upon 
Legislative authority ; upon legal fiction, not upon express enactment. 
Thus the Court of Queen’s Bench usurj)ed the Civil jurisdiction of 
the Court of Common Pleas, which originally had exclusive juris- 
diction in all suits merely Civil By a fiction of La^, all persons 
alleged to be prisoners in the custody of the Marslial of tlie Mar- 
shalsea (though not actually so) were lield liable to bo sued in any 
})erson^ iiction in the Queen’s Bench. So the Court of Exchequer 
was instituted for the cognizance of suits touching the matter of the 
King’s revenue. Hence it was established that any person being a 
debtor of the Crown might sue any other in the Exchetjuer to obtain 
a right by the withholding of which (Quo minuH) he was less able 
to satisfy his debt to the Crown. So the Common Picas could not 
proceed but by writ sue<l out of chancery ; yet the capias proceeded 
on the fictitious foundation of such previous proceeding witliout its 
having been actually taken. 

§ 22. Mr. Maine(®) points out that there are three expedients 
adopted by society for overcoining the rigidity of the law and bring- 
ing it into harmony with Boci^ necessities and social opinion, viz., 
Legal Fictions, Equity and Legislation, and he considers tliat they 
always come into operation in this order. Legal fictions, he remarks, 
are peculiarly adapted to the infancy of society, because '' they 


(x) p. 74. 


(a) An. Law, p. 2i>, ct 
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satisfy the desire for improvement, which is not quite wanting, at 
the same time that they do not offend the superstitious disrelish for 
change which is always present.” And he instances the fiction of 
adoption which plays so important a part in the social life of this 
country. Admitting tlieir value in the historical development of the 
law he goes on to say : — 

“ They hijire had their day, but it has long since gone by. It is unwortliy 
of U6 to effect an admittedly bencficiai object by so rude a device as a legal 
fiction.” 

§ 23. But if judicial usurpation of Legislative functions is to be 
deprecated, infinitely more serious is the Legislative usurpation of 
the judicial functions. In the first case the evil effects can always 
be remedied by the Legislature ; but what power, save that of the 
* ultima ratio* of physical force is there against the encroachments of 
the Legislature ? The just preservation of the boundaries between the 
Legislative and judicial functions is one of the chief safe-guards of 
the public liberty ; and I cannot close these observations without 
glancing at the late case of Gunshiin Doss in which the Judges of 
the Madras Supremo Court made a stand against the unconstitutional 
course of the Indian Legislative Council in constituting itself practi- 
cally a Court of Appeal from the decision of a judicial tribunal. 
In that case the liistory of Acts XXX of 1858, II of 1859 «and XVI 
of 1859, came under review. The language of the Judges is deserving 
of record, study and admiration. The Chief Justice said : — 

The Iiiiporiiil Parliament never expresses any doubt as to the cof^ectness 
of the judgment of a Court of Law. Whenever, in consequence of a re- 
cent judgment, the Imperial Parliament recites doubts as to the law, it 
merely takes up the doubts either actually expressed by the Judges them- 
selves or necessarily to be implied from a diffcrenco of opinion between them, 
and then interposes by settling the law for the future, and whenever the 
Imperial Parliament conceives that the judgment of a Court of Law 
is likely to load to inconvenience, it d(H\s not question the coirectuess of 
the judgment, it acepts the law as expounded, recites that it is expedient 
to alter the law, and alters it accordingly. It is for the Legislature to 
make Acts and not to intopret them. 

“ I have not dwelt upon this usurpatj|p of our province for the purpose 
of aotting right tlio relations betweenthe Legislative Council and this 
Court — for it must be manifest that this Court cannot satisfactorily exercise 
its functions under the supervision and correction of tlio Legislative Coun- 
cil — but because the matter has a direct beaiiug iq>Qn tlio matter now 
before us.*^ 



89 


TOPIC THE NINTH. 

JUDICIAL IKTBKEST. 

Nemo dehet esse judex in mia propnd cansd^ 

§ 1. The necessity of this maxim is so self-apparent, that little 
need be said concerning it. The loading ease is that of Dimes v. 
The Proprietors of the- Grand Junction Ctoial (hmpavi/i^) where it 
was held that a judgment of Lord (httenkam, assisted by Lord 
LaTvr/daleyiti) affirming the decision of tlie Court l>elow in favor of 
a Company in which he was a shareholder to the amount of aevcral 
thousand pounds, ought to be reversed : — 

“ No one,’* said Lord Campbell^ “ can suppo.^c that Lord Cottenham could 
be in the remotest degree inflaoncei! by the interest he had in this concern ; 
but it is of tho last importance that the maxim that no man i.s to he a judge 
in his own cause, should bo held sacred . . . This will be a lesson to all 

«.4 

inferior tribunals to take care not only that in their decrees they are not 
influenced by their personal interest, but to avoid the appearance of laboring 
under such an influence.” Tho maxim of the Law is nemo potest esse 
jiidex, ^c.(c) 

§ 2. So also in the case of Price v. DevdinrHi^) it was held that 
the judgment of a foreign Court, consisting of persons interested in 
the property in dispute should be disregarded. 

§ 3. On this principle stands the nece.ssity of taking care that in 
the nomination of arbitrators and pimchayets and the selection of 
umpires, persons be appointed who have no interest in tho subject- 
matter of the dispute. The ordinary practice in this country is for 
each party to bring forward a number of his own kinsmen, friends, 
or partizans ; so that instead of an unbiased judicial investigation, 
arbitrament becomes a wrangle of advocates ; and I have frequently 
seen two awards, one in favor of each party; the whole body of 
retainers signing the documents respectively in favor of the side by 
which they were nominated. 

(a) 8 H. of L. C. 759. S. C. 17 Jar,, p. 7,3. (5) L* Mnn and G. 285. 

tc) S««, how€Vcr, obs<»rvations on the inconvenient ■jperation of a remote interest in the 
•uhject-matier of a cause operating to disqualify Uie Judge ; London and North WetUm 
JUxUway Company v. Lind$ay^ 8 Macq. H. L. Gas. 99. 

(d) 8 Sim. 279, wd ••• Nortoa on Elridence § 490. 
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TOPIC THE TENTH. 

M POSTPONING THE DELIVERYIOP JUDGMENT. 

NuUi differremus jmtitiam. 

Magna Charta. 

§ 1. “Tliere are two things/’ says Sir Thomas Clarke in Ather- 
ton V. WortM^) “ against which a Judge ought to guard ; precipitancy 
and procrastination.” Exjiedition in adniinistering justice is as much 
the right of tlie subject as justice itself. The words of the Magna 
Charta are nnlii nefjarl, iiulll differre jitstitiariL* 

§ 2. The evils of defering a decision were amply illustrated in 
the Court of Cliancery during Lord Eldon’s long incumbency of 
office. The “ doubts” of twenty years’ duration were simply ruin to 
the suitors ; and the Judge may be obtain that the habit of pro- 
crastination is one of very quick growth. The longer the task of 
deliberation is dcferi*ed, the greater the distaste to enter upOn the 
subject ; and it (cannot be too consbintly borne in mind that it is 
only the time actually consumed in the operation of deliberation, 
whether that consists of hours, days, or weeks, which the Judge can 
justify for to his own conscience. The rest of the period between 
the termination of the hearing and tht) delivery of judgment is mere 
waste. “ That whi(*b is done with thought,” writes the historian 
MUl}Pi “ is that which is done deliberately. That which is done 
without thought, is tliat which is done precipitately. It is of no 
consequence how long a thing remains undone provided thought all 
the while is never applied to it.” 

3. Ordinarily speaking, Judgment, may be delivered most ad- 
vantageously at the conclusion of the trial. The whole matter is 
then fresh in the mind of the Judge, and the public are more im- 
prassed by Judgment following speedily on the hearing. There may 
be, and from the accumulation of useless matters on the record, 
there no doubt frequently are, cfises wherein an interval is abso- 
lutely necessary to arrange the voluminous matter and eliminate all 
that is impertinent or irrelevant ; to consider what is proved and 


l. Dick, 377 . 


(6) V. p, 6C8. 
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how; and to write an orderly Judgment. When tliis occurs, tho 
task should not be taken up piece-meal, or tlie labour gone through 
in a fragmentary matter. The whole east’ should be ti\ken up as 
a whole, and so treated ; being deliboraknl cm at one sitting if 
possible; or at any rate without the iiiterventiou of other busines.s. 


§ 4 . 
cases, 
crime. 


Especially is speedy judgment of importance in criminal 
Punishment loses half its etlect unless it followa^>oodilv on 
For it is not only the certainty, but the swiftness, of 


retribution which scares the e\ il doer. 
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TOPIC THE ELEVEHH. 


ON Loomo FORWARD TO THE CONSEQDENCES OP A JUDGMENT. 

^Argumenturn ab iiicoHvenienii plurimum valet in legeJ* 

§ ]. This is iho last To])ic concerning the judicial office on 
which I shall touch. How he is to deal with evidence, discrepancies, 
technicaJitics, I have already endeavoured to teach in niy Lectures 
on evidence. It would })e impeHinent to remind the Bench of the 
qualifications which make up the character of the perfect Judge: 
the integrity, the impartiality, the temi^er, the patience, the court- 
esy,(®) the accessibility, the labour, the refiection, the mercy, the 
charity. That thesii are recpiisites, every man must be conscious, 
even if he do not possess them : and it rests with every man to 
weigh himself, estimate his own ca| 
own deficiencies. 


)acity, end seek to sujjjdy his 


^ 2. The subject matter of this disquisition is of no little im- 
portance, bacause the timid is aj)t to be sluickU'd in the exercise 
of his discretion by a Tear of cons(‘quences ; while it is the constant 
cry with otluTs, who think they a^^^ thereby exhibiting a laudable 
spirit of inde])endence, that they care not wdiat the consequences 
are; their d uty is fearle.ssly to declare the lew. Fiat Justifmruat 
vmlum is the maxim of these declaim ers. 

3. The true distinction I have pointed out in a former work? ' 
consequences are to be considered ; for a Court will not so consti*uo 
a Statute as to lead to absurd consequences ;(<’) and the arguments 
ab iiKioiivenie u( i and the rethidio ad aftsurdum pliiriminn valent 
in lege. In Hall v. FrankUnd) Lord Ablnger sai^l — 


(n) Wc may T>e excu.spd fur rcfcrrin^^ to the eloquent address of the Attorney General 
to Mr. Justice Co^aviilffc on the latter’s retirement from the licnch ; “ to a clear and power- 
ful intellect,” says the .\ttorney General, “to legal and con^^t it utional learning, at once 
accurate and profound, to patient assiduity and attention, your Lor Jship has also added 
the estiraublc and ^rarely less important qualities of uniform courtesy, evenness of temper 
and kindness of heart,” 4 Jur. N. I. 278. 

(6) Evidence § 765. 

(c) “ Extreme cases arc the test of principles.” Per. Codtburn, C. Jtoberts v, 

3 Jur. N. I, 886. 


{fi) 3 M. and W. 259. 
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“ We have l>een strongly pressed with the inconveniences that may re- 
sult from this construction of the Statute. We are not insensible to them ; 
but the only proj)er effect of that argument is, to make the Court cautious 
in foming its tludgment. We cannot, on that account, put a forced con- 
struction on the Act of Parliament.” 


This is precisely the point ; while the J lulgo is in the mental 
act of determining what is the sound construction ol^a Law, the 
consequences are a most important element of consideration ; wh(U) 
once the deliberative process is complete, and the judgment fully 
formed, it is tlie duty of the Judg(‘ to be fearless and regardless of 
consequences. («) 


“ While a Judge is in the mental act of construction, and during the 
period and gestation of interpn’tation, tin* eonst'quence.** of any particular 
exposition will be mo.st }»roperly considered and weighed for the sake of 
avoiding ulxsurdity, but after the Court has arrived at a deteiiuinaio con- 
clusion as to what is tlio tit construction that the meaning and context 
rcHpiire them to put upon an Act of Parliament, the Judges have nothing to 
do with the con.setjueiices of their deci 


So 'm Retj : v. Tke J mi k'cs of Lamxiskire.io) Patterson said: — 

“ I ca!Hiot tell what consequeiice.s may result from the construction 
which wo must put upon the statutes : but, if mischievous, they must be 
remedied by the legi.'^lature.” 


^ 4. Accordingly we ilo find that consecjuences are considered, 
and legitimately so, hy Courts in coming to an opinion. Thus in 
Drev) V. Povrr,V‘) Lord Redesdale says : — 

“In all cases of this sort, we shotild look a great deal more at the 
consscqiicnces as they may nflect oilier parties, than at the parties in the 
particular cause ; and it is very difficult to consider a case properly in 
a Court of justice, if the particular circumstances Ix^ its solo object : we 
must look to tliose general rules and princijiles which shall guide the 
conduct of other persons, and enable the Court to administer justice.” 


(^) Th« consequences were much pressed upon the Court in the late Habeas Corpus case 
(C. Narrainsawinj an Infant, 24th iSept. 1858,) by Counsel on both sides. Counsel for the 
Missionaries insisted on the blow to Ciiristianity ; ('ounnel for the infant's father on the 
distress to the Native conimunit}' : but the Court refused to )k>w to such arguments. See 
S. A. 58 of 57, M. S. B. p. 145. ** Public Policy" says Mr. Justice Bmrrou0lu, an 
uxuroly horse, and if a Judge gets upon it, he is very apt to be run away with." 

U ) Evidence § 765. (y) 11 A. and E. 157. ih) 1 Sch. and Lef. 192. 
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THE ABouMSHT nfpomwsfimm 


And in Ex parte Arithany. In the matter of Richard^^) Lord 
Eldon said; — 

** There is one consideration, of which this Court should never lose sight 
in every decision which it makes, viz : what is to be the effect of its 
determination, not in the existing case alone, but upon subsequent similar 
cases ;Hhat a decision, founded on misapprehension, may not be applied as a 
principle to ||pseB of the same class which may hereafter arise. 

§ 5. General convenience is indeed a well recognized principle 
of legal judgment. It cannot weigh against settled Law, where if 
inconvenience arises, the Legislature must interfere : but in the 
language of Lord Kenyon in Sadgrove v. KirhyU) it ought to turn 
the scale where there are contradicting cases ; and as he says(*) in 
Rex V. Master and Fellows of St. Catherine's Hally it is a guide ‘on 
untrodden ground. Non solum quod licet y sed quid est conveniens 
est conaiderandum says Littleton.0) Thus in AtL Oenl. v. Duke of 
Marlboroughip^) Sir John Leach said : — 

“ Arguments of inconvenience are sometimes of great value, upon the 
question of intention. If there be in any Deed or Instrument equivocal 
expressions, and great inconvenience must necessarily follow from one 
construction, it is strong to show that such construction is not according 
to the true intention of the grantor. But where there is no equivocal 
expression in the Instrument, and the words used admit only of one mean- 
ing, ai’guraents of inconvenience prove only want of foresight in the grantor; 
but because he wanted foresight, Courts of Justice cannot make a new 
Instrument for him ; they must act upon the Instrument as it is made.” 

And in Deane v. Claytoni^) Burroughs y J. said : — 

“ In questions, the decision of which depends on the principles of the 
common law, and which are attended with difficulty and doubt, 1 have 
been used to look forward to the consequences which must result from 
the decision. If great inconveniences will result from one decision, which 
may be avoided by a different course, I think that the Court ought, 
before it decides, to be satisfied that the law is clear, and that it 
imperatively calls for a decision which will produce these'inconveniences ; 
to this extent only do I suffer tlio idea of inconvenience to affect my mind/’ 

§ 6. The Law will rather suffer a private mischief tiiaii a 
public inconvenience. Lex dtius toterare wit privatu/m dam/wwm 
qvAm publicum malumM) Thus in the recent case of Raphael v, 

(t) 2 Qlyuid J . 176. (/} 6 Dorn uid EMt 486. (ifc) 4 Dim rad BmI 246. 

(0 Co. Utt 66 «• (m) 3 Madd. 1 540. (»; 7 twm. 426. 

( 0 ) Oo. Utt. 152 5. 
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Tkamm Valley Railway Compcmyfp) it was hold by tho Mastor of 
the Bolls to be sufficient grounds for refusing specific performanoe 
of an agreement by a landowner with a Bailway CSompany^ that such 
specific performance might interfere with the safety or convenience 
of the public. 

§ 7. It may be added here that in considering whether a con- 
tract would be specifically performed, a Court may look^^ a certain 
extent at the hardship it will impose on either of the parties to it. 
Specific performance being discretionary, Courts of Equity will not 
enforce it when it would subject the defendant to great hardship, but 
will leave the plaintiff to obtain damages at law. Thus specific per- 
formance will not be decreed of an agreement if the consequences 
would be a forfeiture. The hardship will be judged of with refer- 
ence to the circumstances as they stood at tho time the contract 
was entered into, not from subsequent events which may have 
rendered the bargain more or less unbeneficial. Contingencies may 
arise from matters never contemplated by the parties at tlie time of 
their agreement, which, if before their minds might have modified 
or prevented the contract. But it is quite clear that where the liard- 
ship has been brought upon the defendant by himself, he cannot set 
it up as a defence,^ 


{p)2h PL £q„ 87. Thi< docUion waf rereried before the Lord Cluuicellor, (2 L. R. Ch« 
Ap, 147) bot on tbe groaod tb«t tbe alleged incoavenieoee to the jmblio bftd been cftoied bf 
Ute Oomptoy*# continuing tbeir works after the commencement of the salt. His Lordship 
howerer expressed a donbt whether the element of pnblic inconfenienee onght to pceraU 
to pctfeni the restraint of direct breach of agreement. 

(p) See 2 W. ttd Tod. L C. 462, 8rd Edition tod the etaee th^e ebUeeted. 


nnc Til TlUffl; 

NO BIGHT WITHOUT A BEMIDY. 

Uhijtu ibi remedium. 

§ 1. There can be no legal wrong without a legal remedy; B( 
tender is the Law, and especially Equity, in preserving the freedon 
and the privileges of every member of Society. Frivobus actions 
are no doubt to be discouraged, and where no substantial rights wer« 
coniC|pied, the Court of Sudr Adawlut gave judgment against tlu 
plaintiff, notwithstanding that at Common Law he would be entitled 
to a verdict with nominal damages. Thus in trespass — where the 
plaintiff failed to show that he bad in &ct suffered any loss— judg- 
ment was given against him though a trespass had in &ct been com- 
mitted by the defendant. But these decisions cannot be sustained ; 
wherever there has been an infringement of right, an action lies for 
its vindication, and in every such case proof of the wrongful act done 
will entitle the plaintiff to judgment. We have already seen many 
cases in which Equity gives a remedy where there is none at Law ; 
and this maxim deserves the especial study of the Judge, because it 
opens up the extensive topic of Damages , which must form a por- 
tion of his deliberation in almost every case in which he holds the 
plaintiff entitled to his judgment. Lex semper dabit remedium. 

Tlie leading case on this maxim is that of Ashby v. White(p) which 
gave occasion for one of Lord Holfs noble expositions of the 
Law ; which led to one of the most furious controversies between 
the Houses of Lords and Commons ; and which has been select- 
ed by Mr. Smith as the centre for one of his luminous commen- 
taries. i^There, a voter for Members of Parliament brought his 
action against the returning officer for refusing to admit his vote ; 


(a) No. l of 1817, 1 S. D. 144, No. 12-24, 1 S. D. 480, but see 2 Mad. H. a K. 442. 

(8) The Hiodoo Law according to Mr. Ellis knows nothing of d^retionarj’ dsmagei, St 
Strmge, 887. 

(f) 1 Sm, L. C. 185. Bat the case of Atkbg r, Whit$ has been veiy materially qwaUilfd by 
thefeeeat ease e< Toser ▼. CkiU, 28, L. J. (Q. B.) 151. There it was ehafwn from an II. & 
repott of Iswtf Jadgment, tiiat the retsrafng officer wae aetnated by mdtice hi tefrui.* 

ingthevote. Otherwise any jwasi Judge any matter of eptoioliadglit be held lea^- 
slble Ibr ameitener ef Jndgamat. 
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had beat forty or fifty men, the damage done to each one is peculiar to him- 
self, and he shall have his action. So, if many persons receive a private 
injury by a pqblic nuisance, every man shall liave his action, as is agreed in 
William's case,(<) and Westbury and FowelPsAJ) Indeed, where many 
men are offended by one particular act, there they must proceed by way of 
indictment, and not of action ; for in that case the Law will not multiply 
actions. But it is otherwise, when one man only is offended by that act, 
he shall have his action ; as if a man dig a pit in a common, every com- 
moner shall have an action on tlie case per quod communiam suam in tarn 
amplo modo habere non potuit ; for every commoner has a several right. 
But it would bo otlierwise if a man dig a pit in a highway, every passen- 
ger shall not bring his action, but the (a) party shall be punished by indict- 
ment, because the injury is general and common to all that pass. But when 
the is particular and peculiar to every man, each man shall have his 

action. In tho case of Turner v. Sterling, the plaintiff was not elected ; 
ho could not give in evidence the loss of his place as a damage, for he was 
never in it ; but tho gist of the action is, that the plaintiff having a right to 
stand for the place, and it being difficult to detennine who had tho majority, 
ho had therefore a right to demand a poll, and the defendant, by denying it, 
was liable to an action. If public officers will infringe men’s rights, they 
ought to jrny greater damages than other men, to deter and hinder other 
officers from the like offences.” And again, “ but this saying has no great 
force ; if it had, it w'ould have been destructive of many new actions, which 
are at this day held to be good Law. Tho case of Hunt and Dowman, 
beforementioned, was the first action of that nature, but it was grounded on 
the common reason and the ancient justice of the Law. So the case of 
Turner and Sterling, Let us consider wherein the Law consists, and we 
shall find it to be, not in particular instances and precedents, but in the 
reason of the Law, and ubi eadem ratio, ihi idem jus," 

§ 2. It is on tliis ground that a particular form of action, called 

an action on the case” has been sustained. The original writs were 
few, and not fitted to every variety of complaint in all its special 
circumstances ; and by the Statute of Westminster quoted above(5^) 
provision was made for framing new writs in cases to which the 
old forms did not apply. 

So in Barley v. Th^ QweenW, acase of Quo Warranto, Lord 
Brougham said : — 

*'My Lords, 1 have one very material consideration which inclines my mind 
independently of the balance of authority being, as I think, with the learned 

(J) Co. Litt. 56, a. (^) 2, 18 Edward 1, C. 24, ante. p. 84. 

{h) 12. Cl. and F. 520. 


(f) 5 Co. 78, o. 
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Cliief Justice, it is iu favor of the judgmeut of the Court below iu favor 
of the defendant in error : 1 mean that if there is not this remedy, there 
really is no other. It is necessary there should be this remedy, or else a 
case like the present would be remediless.*’ 

§ 3. Upon this point, tho case of Paaley v. Jf’re«man(0 is the lead- 
ing case. There it was held that a false affirmation by the defend- 
ant, made witli intent to defraud the plaintiff, whereby the plaintiff 
receives damage, is the ground of an action upon the case, in the 
nature of deceit In Watson v. Tonlson^U) this proposition is thus 
expressed by Parke, B. : — 

“ In Tolhill V. WaUer,{^) we held, for I was a pai*ty to the judgment in 
that case, that the telling an untruth, knowing it to be an untruth, with intent 
to induce a man to alter his condition, and his altering his condition #0 nse- 
quence, whereby he sustains damage, fulfils all tlie requisites to support an 
action for deceit.” 

We shall have occasion to revert to this case again for another 
purpose. It was the first attempt to hold a man pecuniarily respon- 
sible for a false representation as to the character of another, on the 
faith of which the plaintiff* had trusted tho third party. There, it 
was argued, indeed admitted, that this was a new action for which 
no precedent could be found. Mr. Justice Ashuret meets this thus : — 

** Another argument which has been made use of is, that this is a new 
case, and that there is no precedent of suph an action* Where cases are 
new in their principle, there I admit that it is necessary to have recourse to 
legislative interposition in order to remedy the grievance : but' where the 
case is only new in the instance, and the only question is upon tne applica- 
tion of a principle recognized in the Law to such new case, it will be just as 
competent to Courts of J ustice to apply the principle to any case which may 
arise two centuries hence as it was two centuries ago : if it were not, we 
ought to blot out of our Law-books one-fourth part of the cases that are to be 
found in them.” 

§ 4. These quotations will show how determined the Law is in 
securing the means of remedy when injury has been inflicted. It is 
through this tenderness that the writ of MaTidamus issues. So in 
The King v. The Bishop of Chester, it was held that tho writ 
of Mandamus only issued when there was no other specific legal 
remedy. The rule is, uhi cessat remediim, ordinarium iH decurri- 


(t) a. T, B. 51. ib. 2 Sm : L.C. 


(p 15 Jar. nil. 
(0 1 Jac. 404. 


(1) 3 B. and Ad. 114. 
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LIMITATIONS OF THE BULE. 


iur ad extraoTdinarmm et nunquami decumtur ad eoctramdina- 
Hum ubi valet ordAnaHvm, 

§ 5. But perhaps the maxim is not less valuable for its limitations 
than its illustrations. For it is very far from tme that everything 
of which a man may complain entitles him to redress. Jus signifies, 
in the sense in which it is used in the maxim, “ the legid authority 
to do or demand sometliiiig.” Rem^dium may be defined right of 
action.** Thus then the literal rendering of the maxim would be, 

Wherever there exists a legal authority to do or demand something ; 
there exists also the right of action to enforce tliat legal authority.” 

§ 6. Hence it will be seen that merely moral dr imperfect obliga- 
tions, such as fall within the province of Ethics, are not enforceable 
at La#. Non omne quod licet Jwnestum est. Benevolence, grati- 
tude, cliarity. mere nuda pactay promises made without any con- 
sideration or equivalent, cannot bo enforced, or their breach compen- 
sated for by any Court. (^0 

§ 7 . Hence too where there exists what is called “ damnum 
aJbsque injuridf a damage unaccompanied by what tfie Laiv esti- 
mates an injury, the maxim does not ai)ply. That is not a sort of 
jus which the Ljiw recognizes ; it has not therefore appointed any 
‘ remedium! for it. Actio non datur 'non damnijicato, 

§ 8. Thus a man suffers ‘ damnum' when he is rightfully com- 
mitted to prison by lawful authority ; but if he be guilty, he cannot 
be said to^have suffered injuria ; and hence he cannot possibly 
succeed in an action against the authority who committed him. Or 
again, if he be committed for safe custody, on suspicion which ulti- 
mately turns out ill-founded ; here though the ‘ damnum' is more 
grievous to the individual, the Law does not recognize any inju/ruiy 
in the absence of malice on the part of tlie authority ; for it was an 
act necessary for the maintenance of society ; and the maxim is, 
“iiemo damnum facit nisi qui id facit quod facerejus non haheV 
No one is a wrong-doer but he who does what the Law does not 
allow. So also of a private individual criminally prosecuting a 
fellow subject, bond fide and with probable cause. (») So also of 

(m) So it has been held that a Hindu priest cannot maintain a suit in respect o< Ihe 
withholding of religious obaervances duo to his sacred rank. Strimah Sadagopah v. EriAtii^ 
Tatadiaryar, 1 Mad. H. C. Rep. 801. Nor % Zamindar for bein^ designated in a petHloii 
as 12th defendant instead of by his honorific titles. Zamindar of Bobilly e. Do, of Salnr, 8 
Mad. H. G. Rep. 4. 

(n) See Srami Nayudu t. Subramoma Mudaliy 2 Mad. H. C. Rep. 158. 
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privileged coimnuiucatioiis, which, but for the oocorion, would be 
libellous. To give a true but unfavomble character of a discharged 
servant to a person applying for it, may inflict dumnum, but the 
Law says sine injurid. So of ftiir criticisms, however painful to the 
feelings of the party criticised. («) So houses may be pulled down, or 
bulwarks ruined, on private property for the public defence, without 
an action lying. So a man may pull down his neighbour’s house 
to arrest a oonflagivation. For, solus popnli suprema lex ; and 
jyi'ivcUam inc(ynim<Klam publico Ixyno pensatur. So where a 
highway is so out of re})air as to prevent travelling, I may justify 
trespassing on the adjoining land.(/^) 


(<>) In Campbell v. Spoltincoode, 32 L. Q, B. ISf), it was laid down that the rip:httc criti- 
cise the ptJhlic nets or writings of another is not a ‘ privilege’ in the proper sense of thi word, 
and belongs no more to w riters in newspapers and periodicals than toother persons, and that 
if a newspaper article contains imputations of dishonesty in a person ui>on whose acts and 
writings it is eomnientiiig, it is no defence to an anion for libel that the w ntcroftlie article 
bitnd Jlde believed them to be true. And it is no defence, yet that the matter is a fair 
report of a Public Meeting. Davison v. Duncan^ 7 E. and B. 22‘.l, or perhaps exparit- judicial 
proceedings. Iloare v, Siloerlock^ 9 C, B. 20. But sceXcfrw v. Acr//, 27 L. J. Q. B. 282, 

(p) There are two cases which deserve notice here. The first is, that anomalous aud 
scandalous condition of the English I^aw, by which, even in the prosent day, a father cannot 
sue for the seduction of his daughter unless site was in kU seririce, even though ho be com- 
pelled by her seduction to maintain her. Eager \\ Griniumd^ 1 Exch : lor it must be alleg- 
ed and found 'per good servUium amiait' The law however presumes service from residence 
with the father, Maunder v. Pena, M. and M. 323 ; Tart'tnes v. Gubbins^ 6 Q. B. 297. The 
other was the result of the principle * actio personalis moritnr cum ptrsoud' through which 
it was held that the representatives of a deceased who hud lost bis life through the wrong- 
ful act, neglect or default of another, had no claim to damages. The increase of accidents 
consequent on the spread of railways rendered a change in the Law imperative ; and now 
by 9 and 10 Vic., c. 93, extended to India by Act 18 of 1855, it is enacted that, whereas no 
action at law is now maiutainable against a person who by his wrongful act, neglect, or 
default, may have caused the death of another person, and it is oftentimes right and expedi- 
ent that the wroDg>doer in such case should be answerable in damtges for the injury so 
cansed by him : be it therefore enacted, that whensoever the death of a person bhall bd 
caused by wrongful act, neglect, or default, and the act, neglect, or default is such as would 
(if death bad not ensued) have entitled the party injured to maintain an action and recover 
damages in respect thereof, then and in every such case the person who would have been 
liable if death had not ensued shall be liable to an action for damages, notwithstanding the 
death of the person injured, and although the death shall have been caused tinder such 
circumstances as amount in law to felony.” 

By Sec. 2. That every snch action shell be for the benefit of the wife, husband, parent, 
and cl)ild of the person whose death shall have been so caused, and shall be bronght by and 
In die name of the executor or administrator of the person deceased ; and in evety such 
adikm fhejmy may give such damages is they may think proportioned to the injury reitUt- 
ing firom such death to the parties respectively for whom and for whose benefit such action 
shaU be Brought ; and the amount so recovered, after dednetiog the costs not recovered from 
the defkndant, shall be divided amongst the beforemeotfoned parties in such shnresas the 
jury by tbeir verdict shall find and direct.” 
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DAMAGE CAUSED BY EXERCISE OF RIGHT. 


§ 9. Again, dairmwni may happen to one individual through 
another exercising his undoubted lawful right, and yet the Law 
recognize no injuria ; for according to the maxim quoted in the 
previous section, no man can be guilty of illegality in taking 
advantage of any power or privilege which the Law itself allows 
hiTn Thus where A sets up a school near one already established, 

' 4 

In BUike T. Midland Raiheojf Cmpany, 18 Q. B. 98. S. C. 16 Jar. 562, which was a motion 
tK a new trial in the provisional excess in damages, the Jury having given £4,000, the Conrt 
pnt (he oonstmetion on this Act in the following judgment delivered hy CoUridg^y J* ; — 

** The tHte of the Aet may be some gnide to its meaning, and it is “ an Act ft>r compensat- 
ing the Auhilies of persons killed by accidents,” not for solacing their wounded fbelings, 
Belianoe was placed upon the 1st Section, which states in what cases the newly-given action 
may be maintained, although death has ensued, the argoment being, that tlie party Injured, 
if he had recovered, would have been entitled to a solatium, and therefore so shall his 
representative on his death. But it will be evident that this Act does not transfer this 
right of action to his representative, but gives to the representative a totally new right of 
action on different principles. Sec. 2 enacts, that in every snch action the jury may give 
such damages as they may think proportioned to the Injury resulting from such death to 
the parties respectively for whom and for whose benefit snch action shall be brought.” The 
measure of damages Is not the loss or ohffering of the deceased, but the injury resulting from 
his death to his family.* This language seems more appropriate to a loss, of which some 
estimate may be made by calculation, than an indefinite sum, independent of all pecuniary 
estimate, to soothe the feelings. The division of the amount strongly leads to the same 
eondttsion— ” And the amount so recovered shall be divided amongst the before-mentioned 
parties, in such shares as the jury by their verdict shall find and direct.” By what rule 
ought the jury to be guided in this apportionment? Are they to enquire into the degree of 
mental anguish which each member of the family has suffered from the bereavement ? 
Then, not only a child void of filial piety, but a lunatic child, and a child of very tender 
years, and a posthumous child, on the death of a father, may have something for pecuniary 
loss, but cannot come in pari pattu with the other children, and must be cut off from the 
solatium. It seems to us, that if the Legislature had intended to go to the extreme 
length, not only of giving compensation for peconiary loss, but a solatium to all the 
relations enumerated in See. 6— viz., father and mother, and grandfather and grandmother, 
and step-father and step-mother ; son and daughter, and grand-son and grand-daughter, 
and step-son and step-daughter— language more clear and appropriate for this purpose 
would have been employed. 

^^An argument has been drawn from Sec. 4, which requires the plaintiff to deliver a part!., 
cular of the nature of the claim in respect of which damages shall be sought to be recover- 
ed," as If it were so much for pecuniary damage and so much for solatium. But these words 
will be abundantly satisfied by a statement of the manner in which the pecuniary loss to 
the dUforent persons for whom the action is brought is alleged to have arisen. 

**WeeoDoeive that the Legislature would not have thrown upon the jury such gimU 
difficulty in calculating and apportioning the solatium to the different members of t he 
fiunily without some role for their guidance. Where an action is brought by an indfrilwi 
Ibr a personal wrong, the jury, in assessing the damages, can, with little difllenlty, mmA 
him a solatium fmr his mental sufferings, along with an indemnity for his peeuoitry loss. 
There may be a calculation of the pecuniary loss sustained by the different memben of a 

* It is not necessary however to disclose or allege pecuniary damage. Chapman v. Jiolkwill, 
27 L. J. N. S. B. 815. 
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or a mill near his neighbours ;(5) though he may draw away custom 
and so occasion loss, the act is not actionable. In Acton v. Blufir 
ddXfs) Addison argusndo said : — 

“ The maxim, utere tuo ui alienum non ladaSf does not go to for^ 
bid damna generally, but damna injuriosn. To coustituto a violation of 
that maxim, there must be injuria os well as damnum* There are many 
cases in which a man may lawfully use his own property so as to cahse 
damage to his neighbour, so as it be not injuriotum* He may build a wall 
on his own ground, so as to obstruct the lights of his neighbour, who may 
not have acquired a right to them by grant or adverse use. He may build 
a mill near the mill of his neigblwur, to the grievous damage of the latter 
by loss of custom, and so in other cases. In Bracton^ lib. 4, fol. 221, tliero 
is the following passage : — 

Nbcumentum enim poterit essejustumy et potent esse injuriosum* In^ 
jufiosumy ubi quis fecerit aliquid in suo injuste contra legem vet contra 
consiiiutionem, prohibitus a jure* Si autem prohiberi a jure non posiit 
ne faciaiy licet nocumentum facial et damnosnmy tamcn non crit injurio^ 
MurUy lieitum est enim unicuique facere in suo quod damnum injuriosum 
non eveniet vicino, ut si quis in /undo proprio construat aliquod molen^ 
dinum et sectam suam et aliorum vicinorum substrahat vicinoy facit vicino 
damnum et non injuriam : cum a lege vel a constitutione prohibitus non sit 
ne molendinum haheat vel construat^ To derive, therefore, any aid from 
the maxim, sic uterCy &c., the plaintiff must show that he has sustained 
injuriamy which is the whole question.*’ 

§ 10. But a man must not pursue his lawful right so negligently, 
as to cause avoidable damage to another. (0 If a man for insttmoe 
80 negligently erect a hay-stack on the edge of Ills own land, that 


Uunil/ from the death of one of tbeiu ; but if a jury were to proceed to estimate the relative 
degrees of mental anguish of s widow end twelve children from the death of the father of 
the family, a serious danger might arise of damages being given to the ruin of the defend- 
ants. We must recollect that the Act we are construing applies not only to great Railway 
Companies, but to little tradesmen, who send out a cart and horse under the core of on 
apprentice.*' Bat legal liability alone is not the test of injury for which damages may be 
recovered under this Act. A reasonable probability of pecuniary advantage by the 
rdotives temaloiog alive may be taken into account. Uifiitm v. S, E. Rftiltoay Campan^y 27 
L. J. C. P. 227; Franklin v. same Company, 3 H. and N. 21 1 ; and aee Duckworth v. Jokmon 
29 L. 3. Sxch. 25. 

That it has been lield that there can be no merosie, i. a., exclusive right of shaving 
within certain limits nor to exclusive practice of Midwifery, C4-81. ta.D. 

(r)12. M. and W'. 341. 

(j) The damage to be actionable must be caused bjrthc omission or negligent perfeem- 
once of tome duty which the law or circumstances impose upon the defondant. The mere 
hiu>peniog of nn accident through the instrumentality of the defendant is not primd Jacit 
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it ignites and fires his neighbour’s house, an^ action lies. So in 
Vaughan v. Menlove,(i) TindcU, C. J., said ; — 

s 

“ I agree that this is a case prima impressionis but I feel no difficulty 
in applying to it the principles of law as laid down in other cases of a simi- 
lar kind. Undoubtedly this is not a case of contract, such as a bailment 
or the like where the bailee is responsible in consequence of the remunera- 
tion he is to receive : but there is a rule of law which says you must so 
onjoy your own property as not to injure that of another ; and according 
to that rule the defendant is liable for the consequence of his own neglect : 
and though the defendant did not himself light the fire, yet mediately, he 
is as much the cause of it as if he had himself put a candle to the rick ; 
for it is well known that hay will fenonent and take fire if it be not care- 
fully stacked. It has been decided that if an occupier Ixirns weeds so near 
the boundary of his own land that damage ensues to the property of his 
neighbour, he is liable to an action for the amount of injury done, unlei^ 
the accident were 'bccasioned by a sudden blast which he could not foresee : 
Turberville v. Stamp/^J But put the case of a chemist making experi- 
ments with ingredients, singly innocent, but when combined, liable to 
ignite ; if ho leaves them together, and injury is thereby occasioned to the 

property of his neighbour, can any one doubt that an action on the case 
would lie ? 


« It is contended, however, that the learned Judge was wrong in leaving 
this to the jury as a case of gross negligence, and tliat the question of 
negligence was so mixed up with reference to what would be the conduct 
of a man of ordinary prudence that the jury might have thought the latter 
the rule by which they were to decide ; that such a rule would be too 
uncertam to act upon ; and that the question ought to have been whether 
the defendant had acted honestly aud bofiA fide to the best of his own 
judgment. That, however, would leave so vague a line as to afford no 
rule at all, the degree of judgment belonging to each individual being infi- 
nitely various : and though it has beeu urged that the care which a pru- 
dent man would take, is not an intelligible proposition as a rule of law, 
yet such has always been tlie rule adopted in cases of bailment, as liuid 
down in Coggs v. Bernards.^) Though in some cases a greater degree of 
care is exacted tlisn in others, yet in ‘ the second sort of bailment, y}z ' 
cammodatum or lending gratis, the borrower is bound to the steictest 


but the plaintiff must prove negligence, Cotton v. Wood, 21 L. Jf 
C P. m; ffammuik v. White, 81 L. J. C. P. 129. Vaugluhn v. Taf Vak RaiUc^Cowpaf^ 
29 L. J. ^ 247; FretmanUc v. L. and JV. W* Itailway Company, 31 L. J. C. P. 12 ; Danid v, 
MetropolitaH Railway Company, 2 L. R. C. P. 216. 


(0 3 Bing: N.C. 474, 


(u) 1 Salk. 18. 


2 Ld. Rajrm* 909. 
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a&d diligence to keep the goods so as to restore them back again to the 
leader ; because the bailee has a benefit bj the use of them, so as if the 
bailee be guilty of the least neglect, he will bo answerable ; as if a man 
should lend another a horse to go westward, or for a month ; if the bailee 
put this horse in his stable, and he were stolen fh>m thence, the bailee 
shall not be answerable for him : but if he or his servant leave the house 
or stable doors open, and the thieves take the opportunity of that, and steal 
the horse, he will be chargeable, because the neglect gave the thieves the 
occasion to steal the horse.’ The care taken by a prudent man has always 
been the rule laid down ; and as to the supposed difilculty of applying Of 
a juiy has always been able to say, whether, taking that rule as their guide, 
there has been negligence on the occasion in question. 

^ Instead, therefore, of saying that the liability for negligence should be 
co-extensive with the judgment of each individual, which would be as 
variable as the length of the foot of each individual, we ought rather to 
adhere to the rule which requires in all cases a regard to caution such as a 
man of ordinary prudence would observe. That was iu substance the cri* 
tenon presented to the jury in this case, and therefore the present rule 
must be discharged.” 

And Parke^ B., said : — 

** 1 entirely concur in what has fallen from His Lordship. Although the 
facts in this cose are new in specie, they fall within a principle long estab- 
lished, that a man must so use bis own property as not to i]:\]ure that of 
others. In TurhervilleY. StampCv^), which was * on action on the case 
upon the custom of tlie realm, quare negligenter custodivit ignem iuum in 
elauso suOf ita quod per Jiammas hlada Query in quodam clauso tpsius 
Query combusta /uerunC ; after verdict pro Quer it was objected that the 
custom extended only to fire in his house, or curtilage (like goods of guests) 
which were in bis j)ower ; Aon alloc. For the fire in his field was liis fire 
as well as that in his house ; he made it and must see that it did no harm, 
and must answer tlie damage if ho did. Every man must use his own, so aa 
not to hurt another : but if a sudden storm had risen which ho could not 
stop, it was matter of evidence, and ho should have shown it. And SoU 
and Rokesbyy and Eyre were against the opinion of Turtony who went 
Upon the difiercnce between fii’e in a house which was in a man’s custody 
and power, and fire in a field which was not properly so ; and that it would 
discourage husbandry, it being usual for farmers to bum stubble, &c. But 
the plaintiff had judgment according to the opinion of the other three. 
That case, in its principles, applies closely to the present.” 


X hftlk. 13. 


14 
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In FiUiUr v. Phippcml,(^> Lord Denmcm discussed the principle, 
Rs follows : — 

^ was a motion in arrest of Judgment, on a declanitibn stathig 

(with some other pardculars) that the' plaihdff was poss^sed of a clo^ 
in whidh certain hedges and gates were standing, and several trees grow- 
ing ; that the defendant was possessed Of an acyolning close ; and that 
the defendant made and kept a dre in his close in such a negligent manner, 
and at a time when, hj reason of the then state of the wind and weather, 
it was dangerous and improper so to do, that, through the negligence and 
improper conduct of himself and his servants, and for want of due care and 
caution, the said fire extended itself out of his close into plaintiff’s, and the 
plaintifiTs trees, hedges, fences, &c., were burnt and destroyed. 

The ancient law, or rather custom of England, appears to have been, 
that a person in whose house a fire originated, which afterwards spread to 
his neighbour’s property and destroyed it, must make good the loss. And 
it is well established that, where the fire was occasioned by a servant’s 
negligence, the owner, the master of the house where it began, is answer* 
able for the consequences to the sufferer. And the case of Turherville v, 
Stampfy), the last decided before Stat. 6 Ann*, c. 81, makes this plain and 
declares the same principle where the fire originates in the defendant’s 
close. The Act contemplates the probability of fires in cities and towns 
arising from three causes, the want of water, the imperfection of party 
walls, and the negligence of servants. The Act provided some means for 
supplying those material defects ; but the third section was directed against 
tlie moral one, the carelessness or negligence of servants, which (it ob- 
serves) often causes fires ; and it imposes on the servant by whose negli- 
gence the fire may have been occasioned a fine of 1 00/., to be distributed 
among the sufferers at the discretion of the churchwardens, or imprisonment 
for eighteen months in cases of non>payment. The clause, raising the same 
sum whatever the extent of suffering and the number of the sufferers, and 
inflicting the same penalty to whatever degree the negligence may have 
been culpable, without any power to lower the fine or shorten the imprison- 
ment, can scarcely be supposed to have undergone much consideration on 
the part of tlie Legislature. The most usual cause of fires was assumed to 
be the negligence of servants : and the enactment might operate to induce 
habits of caution in that important class. The same statute, in the sixUi 
aectioD, enacts that, after a day named, no action shall be maintained agaiiuii 
any person in whose house or chamber any fire shall accidentally begin, nor 
shall any recompense be made by such person for any damage suffered or 
occasioned thereby. 

*‘Both provisions seem to have found favor with the Legislature ; for 
(ar) 11 Q. B. R. 353. (y) I Comyn’s R, 82 •, S. C. 1 Salk. 13. 
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were re^enaelied hj Stetote HI* c« 73^ a&d Stitut^ 

; ilie latter (s. 86) addag* to tbe wcnde ‘ house, or. 

*eteble^ barn, or other buildieg f ai^ also the words * ot on whosQ e0|le/ 

f 

No terms can be more comprehensive. We cannot doubt that Sarhn 
farke in Riehardi v. Eatio^(*») rightlj viewed it as a general law. An^ 
though the word * estate’ is used in a sense verj different from that which 
it bears in the language of the law, it clearly applies to land not built upon, 
and makes the owner of such land , liable in the same manner as it had pre« 
viously the owner of bnildings. 

* The question then is upon the meaning and effect of the word ^ accident- 
ally,’ here applied to fire. And here a very singular doubt has arisen from 
the mode in which this enactment is discussed by Sir William Blackstone 
in his Commentaries, The passage is Introduced by that learned writer 
incidentally, as an illustration of the principle on which masters are held 
responsible for the acts of their servants.f*) ‘ Upon this principle, by the 
Common Law, if a servant kept his master’s fire negligently, so that his 
neighbour’s house was burned down thereby, an action lay against tlio mas- 
ter ; because this negligence happened in his service.’ ‘ But now’ (ho pro- 
ceeds) * the Common Law is altered by Statute 6 Ann.^ c. 3.’ (it should bo c. 
31 ; S8. 3, 6), ^ which ordains that no action shall bo maintained against 
any, in whose house or chamber any fire shall accidentally begin ; 
for their own loss is sufficient punishment for thoir own or their ser- 
vant’s carelessness.* This reason, by the way, is not stated in the Act of 
Parliament, and must be allowed to be very far from satisfactory ; because 
the principle on which actions are maintainable is not the punishment of 
guilty persons, but compensation to innocent sufferers. Besides, making 
servants punishable for fires resulting from their negligence is no exemption 
of masters from responsibility for the same fault ; for fires which accident* 
ally begin arc not fires produced by negligence. 

*‘It would, therefore, apj^ear that Blackstone had drawn a conclusion 
fh)m the enactment cited, which it by no means sustains. I>ord Lyndhurst^ 
however, has in some degree sanctioned by his high authority the inference 
thus drawn by Blackstone^ in the remarks by which he prefaced his decision 
against Lord Canterbury's petition of riglit.(<?) We must, however, observe 
that those remarks are wholly unnecessary for the decision to which he came, 
and indeed are stated rather as arguments with which that petitioner would 
have had to contend, if his cause had come to a hearing on the merits, than 
as expressing a deliberate opinion. 


(«) Sects. 84 and 86 are also retained without alteration by Stat. 7 A 8, Viet, c. 84, s« 1, 
and Schedule (A). See Act XLV of 1860.--(la Penal €k>de) s. 285. 

(a) 15 M. k W. 244. (b) 1 Bla. Com. 431. (c) I Phil. Cb. R. 80C, 
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** It is true tlia<^ in sti’ictness, the word acddental may be employed in 
contradistinction to wilful^ and so the same fire might both begin accidental- 
ly and be the result of negligence. Bat it may equally mean a fire produc- 
ed by mere chance, or incapable of being traced to any cause, and so would 
stand opposed to the negligence of either servants or masters* And when 
we find it used in statutes vidiich do not speak of wilful fires but make an 
important provision with respect to such as are accidental and consider how 
gr^t a change in tlie Law would be eficcted, and how great encouragement 
would be given to that carelessness of which masters may be guiliy as well 
as servant, we must say that we think the plaintiffs construction much the 
most reasonable of the two. 

Lord Lyndhuftt remarked on the absence of decisions on this point* 
Yet he mentions two cases, both surely entitled to great weight, one tried 
before Alderton, in Berks, the other before Patteson, J., in Salop, which 
latter was very fully discussed on a rule to show cause, and decided by the 
whole Court of Common Pleas.(d) In both these cases a plaintiff recovered 
damages for a fire spreading to his com from the defendant’s field through 
the negligence of the defendant and his servants. His Lordship says that 
Stat. 14, G* 3, c. 78, escaped notice on those occasions. But, if we ask how 
it came to be overlooked, since it would have furnished a complete and easy 
defence, the only answer can be the universal impression of the eminent 
lawyers, both at the bar and on the bench, who took part in the alignment 
and judgment, that the clause in the Building Act respecting accident^ 
fires cannot apply to such as are produced by negligence. 

“ It may be further observed, with reference to this doctrine, that the 
exemption given by this enactment cannot apply. Its words suppose the 
fire to begin accidentally on the estate of him from whose estate it spreads. 
Now this fire did not begin accidentally, but was knowingly lighted by the 
defendant hims6lf.”(0 

So a man must not keep his fences so negligently that his neigh- 
bour’s cattle stray into his ground and are there accidentally injured. 
If he does, he shall pay for it So in Powell v. Spilshury/f) where 
the plaintiff declared against the defendant for not repairing his 
fences, pet quod the plaintiffs horses escaped into the defendant’s 

(d) Vattghan v. Mmlov$y 8 New Ca. 468. 

(•) And see Visctmni CanUrhury y. TAe AUy, 1 Ph. 306, a curious case in which tlie 
Speaker of the House of CJommons sought to recover damages against the Queen, for |he. 
loss occasioned to his private property by the fire that burnt down the House of Parliament 
By the Law of England, the tenant is bound to continue paying rent though the premises 
are destroyed by fire. In the case of Loffl* v. Dennis, 5 Jur. n. s., p. 727. Lord Campbdl 
points ont that by the Law 6f Scotland the tenant is relieved under such cireumstaiices of 
his liability to pay rent, and see in re ShingUy, 15 Jur. 958. 

(/) 2 T. and J. 391. 
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dose, and were there kUled by the felling of a haystack: HoW, 
the damage was not too remote, and that the action was maintain- 
able. So where, thioiigh negligence of the defendant in not repairing 
a gate, his horse strayed on to plaintiff’s land and there kicked and 
mjxired plaintifTs horse, the defendant was held liable though there 
was no proof that his horse was vicious. (9^) 

Still less may he entice his neighbour’s oattla to their deatruotion 
or injury. Therefore in Townahend v. WoAheni^) : — 

** Wheio die defmdant set tn^ baited with strong-Bmeliiug flesh so near 
the edge of his property, as thereby to entice the plaintiff’s dogs hi the 
neighbouring close, which were caught in tiie traps and wounded, it was 
held that the defendant was liable. Lord Ellenborough said, ** Every man 
must be taken to contemplate the probable consequences of the act ho does. 
And, therefore, when the defendant caused traps scented with the strongest 
meats to be placed so near to the plaintiff’s house as to influence the instinct 
of those animals and draw them irresistibly to their destruction, he must bo 
considerod os contemplating this probable couscqucikco of his act. That 
which might be taken as general evidence of malice against all dogs coming 
accidentally within the sphere of the attraction which he had })laced there, 
must surely bo evidence of it against those in particular which were placed 
nearest to the source of attraction and within the constant influence of it. 
What difference is there in reason between drawing the animal into the trap 
by means of his instinct which he cannot resist, and putting him there by 
manual force ?” 

§ 11. A man will be responsible for the consequences of his 
v/nXawful acts, whether they bo the result of negligence or misfed^ 
sauce; of omission or commission. Of tlie first, (non-feasance or 
omission) we may take as illustration the ordinary case of non-per- 
formance of a contract, for which damages lie; or independent of 


{g) //ee v. 34. 1... J. C. P. 210. The obligation to maintain the fences bordering a 
highway is a question of much importance. It will be found discussed in the notes to the 
Leading Case of Dwagton v. Paywc, 2 Sm. L. C. 118, Railway Acts usually provide for the 
fencing by the Company. In Manchuter and 8h$Jicld Railway Company r. Wallig^ 14. C. B. 
218, as the Company were bound to keep the gates of their cross-roads always closed, the 
plaintiff's horses were hold lawfully on the Bail, as against them : and in Midland RaUway 
Compamy t. Dakin^ 25 L. J. C. P. 73, the same point was ruled. And see Stapley v. 
dba, Brighton and South Coast Railway Company^ 1. L. B. Exch. 21, BRbte v. same 34 L. 
J. CL P. 182. In the latter case there was a swing gate for foot passengers at a level cross- 
ing the view of the line ftom which was obstructed by a bridge and there was no watchman. 
A foot passenger crossing the line was killed, and the Company was held liable* Bat see 
Stnhky.r, L, aniN* IT. Railway Company. 1, L. B. £xcb, 13. 

{h) 9 East. 277. 
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any contract, between the partiee, the n^leet of a person ^ whom 
the Law casts a duty, to perform it ; as the refusal of an inn-Jceeper 
to entertain, a carrier to carry, a feny-man to ferry, and the like. 

Of the second, the case of 8coU v. Shepherd^fi may serve as an 
example, where a man threw among a crowd a lighted squib, which 
two persons successively threw away in self-defence, and which 
ultimately put out the plaintiff^s eye, and the origiruil thrower was 
held responsible. 

§ 12. Again, when the damnum is the consequence of the plain- 
tiffs own act, which he might have avoided, he shall not tax the 
person who has caused it, with responsibility for any injuria. 
Many other illustrations of the principle on which right to damages 
proceeds, will be found under other maxims, when we come to discuss 
them. Such for instance as Sic utere tuo ut alienum non Imdas. The 
scope of this work precludes anything more than an enumeration of 
the more striking points on each subject. The books themselves to 
which my observations are but guide-posts, must be read. In Sarch 
V. BlackburniJ) this principle was well illustrated. There, an action 
was brought for knowingly keeping a ferocious dog accustomed to 
bite mankind, and which bit the phiintiff The phiintiff was a 
watchman of the parish, and was bitten as he was going in the 
middle of the day to the defendant s house by a back-way, which the 
defendant contended was a private way for himself and family only. 

The plaintiff was alone at the time ; and there was no evidence 
of the reason of his being in the place where he was bitten. There 
was a notice : “ Beware of the dog,” but the plaintiff could not read. 
Tindal, C. J., left it to the Jury to say on which side there was 
negligence. 

“ If the plaintiff was negligent, if he was where ho ought not to have been, 
or if he neglected means of notice, he cannot recover, if the defendant placed 
the dog where he might injure persons, not themselves in fault, he is res- 
ponsible. 

“ The plaintiff certainly is not entitled to recover in this action, if 

( i) 2. W. Blac. 892,-~l. Sm. I*. 0. 343, the note to which is principally dedicated to a 
consideration of the proper form of action where the injury is immediate conse<iueiitiaI, 
with which we need not puzsle ourselves. The Common Law Procedure Act of 1332 has 
gone (hr to destroy the importance of such distinctions in English Courts. The stadent 
need not trouble himself about ^case* and * trespass,* * assumpsit* and ‘trover.* 'The 
learning as to “ forms of action*’ is inapplicable to our Indian Courts. 

0) 4 C. and P, 237, and see observations and cases in 6, Jur. n. s. pt. 2. 2., p. p., 241-23$. 
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Ibe W18 injiu^ bj his own fknli There is no evidence to dum why 
the plaintiff was on the spot in qnestion, whether with a kwfVil or uniawfoi 
olject The Law, however, would rather presume a lawful object ; and 
there is no improbability in his having one, for he was on one of the ways 
to the house itself at mid-day, although certainly it was not tlio most public 
and usual way. If he was lawfully there, 1 do not think the mere fact of 
the defendant’s having put up the notice relied on would deprive him of his 
remedy. The mere putting up the notice is not sufficient for this, unless 
the party injured is at least in such a condition as to be able to become 
cognizant of its contents. The plaintiff could not read ; the notice, tliere- 
fore, furnished no information to him ; and there wore no circumstances in 
the way in which the dog was kept to apprise him of the danger. If, there- 
fore, he had a right to be where ho was, I see no fault or negligence in him 
to deprive him of his remedy. Still the defendant will not be liable unless 
he is in fault ; unless he knows the cliaractor of the dog, which ho certainly 
did in this instance, and unless ho keeps it improjKsrly with that knowledge. 
The mere putting up the notice does not, I think, in this case excuse him* 
But it is said, that he has a right to keep a fierce dog to protect his pro|xjrty. 
He certainly has so ; but not, in my opinion, to place it on the approaches 
to his house, so as to injure persons exercising a lawful purpose in going 
along those paths to the house. If tlio dog was placed in such a situation 
that he could injure the plaintiff, ignorant of the notice, and going for a 
lawful purpose to the house by a way which he was entitled to use, I think 
the defendant would not be protected from this action,”(^*) 

The maxim of the Roman Law is, ' Quod quls ex culpA suA dam- 
num sentit, non intelligitur damnum seutire* No man is injured 
by what he suffers through his own fault. In Hale v. Barlow 

Bylea, J., in charging the Jury, said ; — 

« It used to be thought if a man knew there was a nuisance and went and 
lived near it he could not recover, because it was said it is he that goes to 
the nuisance and not the nuisance to him ; that used to be thought 100 yours 
ago to be the law. That however is not the law now.” 

The two questions in every case of nuisance are — 1st. Is it a pro- 
per place for carrying on the trade complained of ; and 2ndly. If not, 
is the nuisance such as to make the enjoyment of life and pro- 

{k)Jn the case of injury by ferocious nnimiUs, the wrongfiil act consists in keeping the 
after knowledge of its fisrocity. The negligence of the defendant in not keeping it 
•ecurely, is no part of this particular cause of action, but may be a ground for a separata 
•etkm for negligcncc.whkh wiU be independent of knowledge of ferocity, Map v. Burdttt, 

9 Q. B. 101. 


(1) 4 Jar- s< •* 1019. 
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party uncomfortabla In ElUotsm v. FeeihmnX^) long user held 
a justification of a noisy trade. («) 

So if a man builds so near my land, that I can block out his light 
and air by running up a wall, I may do so without being liable to 
an action ; for it was his folly to choose such a site ; though if I per- 
mit liira to enjoy his air and light undisturbed for twenty years, I 
shall not then be ])ermitted to obstruct them. The plaintiff closed 
up his ancient lights for 19 years, but upon defendant’s building so 
as to obstruct them, ro-oponed them. Held, that the plaintiff was 
entitled so to do, unless he lias so closed up the lights, as to manifest 
an intention of perminenily abandoning them, or to lead defendant 
to incur expense or loss, in the reasonable belief that they had been 
permanently abandoned. Stokes v. SignorsA^*) 

§ 13. This principle of negligence is of frequent application in 
castes of collision betwecui ships, in which it is essential to the plain- 
tiff to show that thti ju^t was not the consequence of any negligence 
or misfiwisancc on his part. Of this more hereafter. 

§ 14*. But this rule has qualifications. Mr. Mayne writes os 
followsO') : — 

“ The rule has been laid down and repeatedly recognised, that although 
there may have been negligence on tlie part of the plaintiff, yet unless he 
might by tin? cxercine of ordiiiiuy care have avoided the consequence of the 
defendaufs negligence, he is entitled to recover ; if by ordinary care he 
might have avoidcil thorn, ho is the author of his own wrong. And where 
the immediate cause of the accident is the defendant’s fault, so that without 
it tlie aceiilent could not have hap{)eued at all, it is no answer, that only for 
the plaiutifTs uogligoueo in s(»inothing collateml to the immediate cause of 
tlio iryury, it or ]mrt of it might have l)een avoided. For instance, where 
two omnibuses were racing, and one struck against tlie other, it appeared 
that if tlie omnibus in which plaintiff was riding luid been driving slower, it 
might have boon pulled up after a collision, and the accident prcvoiited.(9) 
And so whore the injury to plaintiff was caused by a steam boat collision 
in which the plaintiff was hurt by tlie falling of an anchor in his own vessel : 
hold, tliat even if it had been shown that the anchor had been negligently 

(m) S Uing. N. C„ p. IdL (o) S £Ui$ and Blaeklmm, SI. 

(a) 4 Ding. N. C. 183. (p) Mayae on Damages, p. SI. 

{q) If 6ut for plaintitTs defsolt the collision ecmld nof have happened, there the plaintiff 
can tnalntain no action. Bat if defendant by ordinary care could have avoided the oonse- 
qasnoes of any negligence on the part the plainUff-^then the plaintiff is entitled to 
IV./ V. B'ortwiit, 5 Jur. n. s. SSS. And ko iril^iaroti v. Foime, 8S L. J. Each 73. 
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Stowed, and tliat the plaintiff ought not to have been in that part of the 
vessel, (which however the Jury negatived), this would have been no 
answer ; that a man who is guilty of a wrong, and thereby produces mischief 
to another, has no right to say “ part of that mischief would not have happen- 
ed if you had not been yourself guilty of some negligence,” and that where 
the negligence did not in any degree contribute to the immediate cause of 
the accident, negligence ought not to be set up as an answer.” 

So in Davies v. Mcmn^^) : — 

“ Where the defendant negligently drove his horses and waggon against 
and killed an ass, which had been left in the highway fettered in the forefeet, 
and thus unable to get out of the way of the defendant’s waggon, which was 
going at a smartish pace along the road, it was held, that the jury were pro- 
perly directed, that although it was an illegal act on the part of the plaintiff ^ 
so to put the animal on the highway, the plaintiff was entitled to recover.” 

There Parke, B., said : — 

“ This subject was fully oonsidei’ed by tliis Court in the case of Bridge 
V. The Grand Junction Railway Company^*) , where, as appears to me, the 
correct rule is laid down concerning negligence, namely, that the negligence 
which is to preclude a plaintiff from recovering in an action of this nature, 
must be such as that he could, by ordinary care, have avoided the conse- 
quence of the defendant’s negligence. I am i-eported to have said in that 
case, and I believe quite correctly, that ‘ the rule of law is laid down with 
perfect correctness in the case of Butterfield v. Forrester^ that, although 
there may have been negligence on the part of the plaintiff, yet unless he 
might, by the exercise of ordinary care, have avoided the consequences of 
the defendant’s negligence, he is entitled to recover ; if by ordinary care 
he might have avoided them, he is the author of his own wrong.’ In that 
case of Bridge v. Grand Junction Railway Company, there was a plea 
imputing negligence on both sides ; here it is otherwise ; and the Judge 
simply told the juiy, that the mere fact of negligence on the part of the 
plaintiff in leaving his donkey on the public highway, was no answer to the 
action, unless the donkey being there was the immediate cause of the injury ; 
and that, if they were of opinion that it was caused by the fault of the 
defendant’s servant in driving too fast, or, which is the same thing, at a 
smartish pace, the mere fact of putting the ass upon the road would not liar 
the plaintiff of his acdon. All that is perfectly correct ; for, although the 
aaa mxy have been wrongfully there, still the defendant was bound to go 
along the road at such a pace as would be likely to prevent mischief. Were 
tbia not so, a man might justify the driving over goods left on a public high- 


<«) 3 IL & W. !246. 

15 


<r) 10 M. sad W. 540. 
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wfty, or oven over a man lying asleep there, or the purposely running agi^ 
a carriage going on the lyrong side of the road.” 

But in Tlurrogood v. Bryan, it was held that : — 

“ One who sustains an injuiy from a collision with a cairiage or a vessel, 
cannot maintain an action against the owners of such carriage or vessel, if 
negligence either on his own part, or on the part of those having the guid- 
ance of the carriage or vessel in which he is a passenger, conduced to the 
accident, and such injury niiglit have l)een avoided by the exercise of reason- 
able care on his part or their part.”(«) 

And the judgments arc so important that they should be studied, 
Coltrruiv, J., said ; — 

“ The case of Thorogood v. Bryan seems distinctly to raise the question 
* whether a passenger in an omnibus is to bo considered so far identified with 
the owner, that negligence on the part of the owner or his servant is to bo 
considered negligence of the passenger himself. As I understand the law 
upon this subject, it is this, — that a imrty wlio sustJiins an injury from the 
coixdosH or negligent driving of another, may maintain an action, unless ho 
has himself boon guilty of such negligence or want of due care as to have 
contributed or conduced to the injury. In the present ease, the negligence 
tlmt is relied on us an excuse, is, not the })erbomil negligence of tlio party 
iigured, but the nc^gligencc of the driver of tbe urntiibus in which he was a 
passimger. But it np}H‘ars to me, that, having trusted the party by selecting 
the particular cotiveynucc, the plaintiff has so far identified himself with the 
owner ami her servants, tJiat, if auy injury results from their negligence, he 
must 1)0 considei'od a jwirty to it. In otiKjr words, the passenger is so far 
identified with the carriage iu which he is travelling, that want of cai'o on the 
part of tho driver will bo a defence of tho driver of tlie carriage which 
dijt)ctly caused tlio injury.”!*') 

Mimle, J., said : — 

“ I agree witli my brother CoUman in tliinking that the rule in Thoro- 
good V. Bryan ought to l>e discharged. This is an action brought to 
recover damages against an omnibus proprietor for negligently causing the 
deatli of tlm plaintiff’s huslMUul, by knocking Jiim down and driving over him 

(0 B.H5. 

(a) The plaint ifT, a elilld, under the care of its grandmother, a^as iDjiired partly owing to 
negUgance of the dcA^ndant and partly to the negligence of tbe grandmother. Held tlial 
no action was maintainable. Wattt v. Great Eastern Railtray Co., 27 h. J. n. 8. Q. B. 417. As 
to whether contributory negligence on the part of an fnfhnt of tender years Is a defbnoe, the 
authorities seem to be conflicting, XynoA v. Jfurdin. 1 Q. B. 29 ; Smgietom t. EaOmm 
Counties Railway Cimp., 31 L. J. M. Ca. 166 ; Abbot v. Maejie, 33 L. J. Ex. 177. 

(c) This sectni to be the tupposiiioniwbioh the learned editors of the third edition of 
tSmtKs Leading Cases designate as ** inconccivahlc.’’ 
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m Im Jtia4 jodi ditghlod from another monibus. Mj biother PniHamst in 
leaving the case to the jury, told tbenit that, if they should be of opinion 
that the occurrence was purely accidental, or that Uie deceased, or the driver 
of the omnibus by which he was carried, liad by any negligence or want of 
care on their part contributed to the accident^ they must find for the defend- 
ant, The jury having, upon tliat direction, found for the defendant, it must 
be assumed tliat they found that there had been negligence on the part of 
the driver of the omnibus in which he was a passenger. The case is an 
imijortant one, inasmuch as it is in some degree novel, though somewhat 
similar in principle to Bridge v. The Grand Junction Railway Company^ 
wliere, in case against a railway company for the negligent management of 
a tmin, wliercby it ran against another fraiu in which the plaiutiflT was a 
passenger, and injured him, a plea that the t>ersons having the mauagemont 
of the train in which the phiintifF was, managed it so negligently and im- 
projMTly, that, inparthy their negligence, the defendant’s train did the mis- 
chief, — w’asheUl ))a<l. The Court of Exchequer then* seem to have thought, 
— though it was not neecssaiy to decide it, — that, w'h(‘re th(‘rc is negligence 
on both shies, the action cannot he maintaiiuHl. Although 1 lm<l at one time 
enterUiined a contrary impression, upon rurlhcr consitleratiim I incline to 
think, that, for this jjurposc, tlic chjceased must be considered as idcntUiod 
w'ith the driver of the omnibus in which he voluntarily hecame a passenger, 
and that the negligeiicH; of the driv(‘r was tin negligence of the deceased. 
If the deceased liiinself liad been driving, the case would have lx.‘eij quite free 
from doubt. So, then*- couhl have been no dou])t, had the driver been em- 
ployed to tirivc him, and no one el>e. On tlic part of the plaintiff*, it is sug- 
gested that a passenger in a public ceiiveyance ha.^ no control over thcdrive.r. 
But I tliink that cannot with propriety he said. He scdects the conveyance. 
He enters into a contract with the owners, wiio, by his servant the driver, 
he employs to drive him. If lui is dissatisfied >vith the mode of conveyance, 
he is not obliged to avail himself of* if. Acconling to tJie terms of his con- 
tract, he unquestionably has a remedy for any negligence on tlar part of tlio 
person with wdioiii he coutnicfs for f he journey. It is somewhat remarkable 
that actions of this sort are ahm^vt Invariably brought against the rival car- 
riage or vessel, — whicli is only to he accounted for by that party-spirit which 
more or less enters into every tinnsitctioii of life. If there is negligence on 
the part of those who have contracted to cany the passengers, those who 
are injured have a clear and undoubted remedy against them. But it scemH 
strange to say, that, although the defemlaiit would not, under the circum- 
stances, be liable* to the owner of the other omnibus for any damage done to 
bis carnage, he still would l>c responsilde for an injury to a passenger. The 
passenger is not without remedy. But, as regards the present defendant, he 
is not altogether without fault. lie chose ids own conveyance, and must 
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tiOce tlio consequences of otty defkult of tbe dmer whom he thon^ At 
to trust. For these reasons, it seems to me that tlie direction of my brother 
fFilliams was quite correct, and that the rule should be discharged.** 


CreesweU, J., said : — 

** I am of tlic same opinion. I must own I should not have been sorry if 
the point couM have been raised upon a bill of exceptions. The subject is 
an imi)ortant one, and ought to be definitively set at rest. I incline to think 
that the opinion thrown out by the Court of Exchequer in Bridge v. The 
Grand Junction Railway Company^ is the correct one. If the driver of 
tlio omnibus the deceased was in, lind, by his negligence, or want of due 
cai ‘0 aud skill, contributed to any injury from a collision, his master clearly 
could maintain no action. And I must confess I see no reason why a pas- 
senger who employs Uie driver to coiiv'cy him, stands in any better position. 
For those reasons, I think the ])laintifi*in this case was not entitled to recover.” 

V. Williams, J said : — 


“ 1 am of tlie same opinion. 1 think tlie passenger must, for this purpose 
Ikj considered us idcntifn'il with the jh.tsou having the management of the 
omuibuH he was convey<Ml liy 

And here it may be observed that the occun’cnce of the injury 
itself (wlieitj the iw!ci<lent is not of a nature consistent with the 
alisence of negligi'iice) is primd facie proof of negligence. 

§ 15. There is a class <>f crises on wliicli it may be necessary to 
nunark, whore tlio right to sue for misfeasance or nonfeasance arises 
from privity of oontiact luitwcim the pai-tios. In tlie words of Tirulal, 
C, J., in Roontuiu v, : — 


That there is a largo cltts.s of cases in which the foundation of the 
action springs out of privity of conh-act between the parties, but in which, 
ucvcrthcloBS, tlio remedy for the broach, or non-performauce, is indifferent- 
ly either assumpsit or case ujion tort, is not disputed. Such are actions 
against attorneys, surgeons, and other professional men, for want of compe- 
tent skill or proper care in the service tliey undertake to render : actions 
against common carriers, against .ship-owners on hills of lading, against 
bailees of difibrent descriptions : and numerous other instances occur in 
which the action is brought iu tort or contract at the election of tlie piaiutifi^ 
And, as to the objection, that this election is only given where the plaintifir 
sues for a misfeasance and not for a nonfeasance, it may be answered that in 


<r*) JHtrti V. Great Northern liailoHiif Con^njf, L. J. Kx. 8; ▼. L o mi o th mmi 

fU'i^fkton Hifiitcait 5 Kx. 2M7 ; Oir/rti*' v. $a>iuc^ it B. 74? ; Brynt v. BodJky 38 L.J. 

i:x. 13 


ix) 3. Q. B K. 528, affd. 11. Cl i F-.p I 
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itt«iiy ^ties it is extremeijr difficult to distiogobh a mere noiifeasitice fhan 
a misleMMioe ; as in the particular case now before us, where the contract 
stated In die deolaratioa on the part of the broker is, iu substance, to ddirer 
the goods of the plaintiffs to the purchaser on payment of the prioe in ready 
money, and where, if tlie broker delivers without receiving the price 
the breach of his direct uudortaking is as much a wrongful uct done by him 
that is a misfeasance, ns it is a uonfeasauce, tlio distinction between the two 
being, in that case, very fine ami scarcely perceptible. But, further, the 
action of case upon tort very frequently occui*s where there is ii simple non- 
performance of the contract, as in tlie ordinary instance of case against ship- 
owners, simply, for not safely and securely d(*livei*ing goods according to 
their bill of lading ; and as in the case of Coggs v. Bernard, iy) where an 
undertaking is stated in tlie declaration ns the ground of nctnni : and, to give 
no further instance, the case Marzvttiw where tlie decision, 

that the plaintiff was entitled to iiomiiml damages without proof of any 
actual damage, rests entirely on the eonhiderntiou that the* motion, an action 
on the case, was founded on a contract, not on a general duty implied 
by Law. 

‘‘The principle in all these cases would seem to be that the contract 
creates a duty, and the neglect to perform that duty, or the nonfeasance, is 
a ground of action upon a tort,” 

§ 1C. Again where the act done affects tlie entire community 
the public nature of the wrong as it w^ere swallows up tlie private 
grievance ; the lesser merges in the greater, and the remedy is hy 
indictment : though if any individual have received a special injury 
from such act, he may have his civil iiction.(«) The ordinary illustra- 
tion is this ; A. cuts a trench across a high way. TJiis is a public 
nuisance ; and indictment is the remedy. But if B. falls into the 
ditch, and injure himself, an action will lie. Thus iu DanieU v. Pot- 
an action was brought for negligently jiennitting the flap 
of the defendants cellar to remain unflisteried, whereby it fell upon 
and broke the plaintiff s legs. It apjieared in evidence that the flap 
was placed in a slanting position, on a projecting ledge, about a foot 
above the pavement; it was not fastened in any way, but merely 
leaned against the window of the defendant's warehouse and the 
house adjoining. One of the plaintiff‘'s witnesses said, that the pass- 
ing of a stage-coach or heavy waggon might liave the effect of shak- 

(y) 2 /foym, 009. (*) 1 B. awl Ad, 41.*^. 

(<i) Hardca$tk v. The Smth Yorkihire Railu a;/ and Rivet Dun Company, b Jur. N. 1., WO. 

4 C. and V. 262. 
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ing it down. Tho defendant's witnesses stated^ that tte flap vwa# 
pulled over by some boys who were playing about, and who^ 
warned by defendant's men, would not go away ; and that the flap 
liiul been placed in the same way for many years, and that no 
accident had happened. Thulal, C. J., said : — 

‘‘ The defendants were liound, in placing the flap, to use such precaution 
08 would prcMcrvc it under all ordinary circumstances from falling down ; 
but if it was so secured, and a third person over whom tliey had no control, 
came and removed it, then 1 tliink the defendants will not be liable. Tin; 
plaintiff says, that the flap fell in consequence of the negligence of the 
defemlants ; the defemlants’ case is, lliat it was placed securely, and that a 
wrong-doer pulled it over on the plaintiff, and your verdict will be for tho 
plaintiff or defendants according as you believe the one or the other of these 
stories. I'here is no doubt as to the Law of the case. The question for 
your consideration will h(‘, whether upon this occasion the def(‘ndants, and 
their servants did use due and ordinary earc in placing up this flap so as to 
prevent any accident from hapj»(*ning. It iiiighi certainly have been secured 
by a string, or by a book, or by some, person holding it, if that were 
necessary to the security of it. A tradesman under such circumstances is 
not bound to adopt tlu' strictest maans, but ho is bound to use such care as 
any reascuiuhle man looking at if would say is sufficient, and if he docs use 
such care in the pliiciiig of the; flap, and a wroug-doei* comes and displaces 
it from the jmsilioii In which it has been placed, it b(‘iug that in which 
a careful nmn would j>hiee if, Ji<‘ will iiof be answerable in an action, but the 
party must hmk for coinpensuf ion to such wrong-doer wlio so displaced it.** 


** The tJnry found for the plain tiff.** 


« 

So, t(Ki, in Pmdor v. H(irrid<-) whore the action was hrouirht 
against a publican for leaving open a trap-(l(K>r on the foot-pave- 
inent, in the evening, afU^r the lamps were lighted. It appeared 
that the defendant had, immediately before tlie accident occurred, 
been lowering a butt of beer into his cellar through this very aj)er- 
turo. Tindalf C. J., in summing up, said : — 


“ The question is, whether a proper degree of caution was used by the 
defendant. He was not Imuiul to resort to every mode of security that 
could be surmised, hut he was l>ound to use such a degree of care as would 
prevent a reasonable jwrsoii, acting with an ordinary degree of care, from 
rcccMving any injury. Tlie public have a right . to walk along these foot- 
(MiUis with ordinary sorurity. It may l»e said, on the one hand, that these 


(D i. C. and r, 357. 
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Ihiiigs nmat lie» imd ti^it ^nde caimot be denied on wfliiattl ; 
imi, <m ibe other band, it must be anderstood Umt as they are for 
advantage of Uto iudividual, he is boatid to take proper care» is 

uaiog his cellar, to prevent injury. With respect to the plaintifT, you will 
have to consider whether thei*e was so little care and caution on his 
part, that he was himself guilty of negligence in running into the danger. 
If there had been sufficient light, most likely it would have prevented him 
from falling in. A more iufim pei'son might have sustained a gi'eater 
injury tlian it appears the plaintiff has received. The question is, whether 
you think this flap was in the nature of a nuisance, used in the manner it 
was, and whether, looking to all the circumstances the plaintiff fell in, owing 
to the negligence and carelessness of tlio defendant, in not sufficiently pro- 
tecting the place at this hour, being after dark. If you tliiiik so, you will 
find for the plaintiff. But if you think that tlie plaintiff did not himself use 
due caution in the matter, then you will give your verdict for the defendant.” 


§ 17. Further, if the damages amoiiut to a felony, the private 
remedy is suspended until public justice is vindicated : for otherwise 
compounding felonies would Ihj at a premium. Many more would 
prefer their private interest to their jmblic duty. But in White v. 
Spettiguei^) it was held that — 


“ An action of trover is maintainable to recover the vnlno of goods which 
have been stolen from the plaintiff, and which the defendant has innocently 
purchased, although no steps have been taken to bring tlio thief to justice ; 
for the obligation which the Law imposes on a person to prosecute the pai'ly 
who has stolen his goods, does not apply where the action is against a third 
party innocent of the felony.” (0 


(</) 13 M. and W. 603. Au«l ace Chottme v. Bat^lis^ 11 W. R., p. 5, 

(c) A special case was sent up in the 4th Term of the year 1858 to the Snpreine Conit, 
from the Small Cause Court, to take the (opinion of the Court as to the legality of a plain- 
tiff suing to recover any chattel which he had pledged to the defendant and he had wrong- 
fully appropriated, the 8tb Sec. of the Breach of Trust Act (XIII of 1850) declaring such 
an act of felony. The case was not argued, but liittlegton^ .T., decided that a prosecution for 
felony was not a condition precedent to suing at Law, inasmuch as there was no 
/hraadi in the original taking. To have held that In every case of BtiUmeni, a 
must be prosecuted criminally, would have brought the affairs of life to a close. And In 
JftfSier v. Miller, 1 Sm. L. C. 700, Buller, J., expressly says, that the rule has never been 
to any cases except torts. In a case before Mr, Justice Bittluton in the 4tb Term 
of 1859, it was held that the act must clearly appear to be felony In order to stop the right 
of action. There parties had broken Into a house, and carried away jewels, Ac.: but It 
WM in exercise of an asserted right of property. The plaintiff too had been to the Police, 
where he was referred to a Civil Suit. The Indian Penal Code has not retained the arbi- 
trary division of crimes into felonies and misdemeanours, but it will lx; easy to determine 
by the test of public policy what offences come within the rule under consideration. 
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The rule is one of pubHc policy, and V. G Stmtt in 
Wyekam v. OairUKf) 

« It has been decided agwn and again, and it has been distinctly stated by 
Lord Tenterdon in the case of Stone v. MarsMs) that when public policy 
ceases to operate, the rule roust cease also.” 

In Wickham v. Gatrill, a Banker’s Clerk had misappropriated his 
master’s funds— but the false entries were not discovered until after 
bis death. The master having filed a Bill dgainst the personal 
representatives of the Clerk for an account, the defendants demurred 
on the ground that the acts of the Clerk were felonious, and there- 
fore could not be made the ground of a suit in Equity. Held, that 
the Clerk having died before the felony was discovered, the rule of 
public policy never came into operation. Demurrer overruled with 


costs. 


§ 18. But in the case of certain miademeaTiours, such as, assault, 
battery, or libel, where the remedy is two-fold, the individual injured 
may pursue his public or private remedy at his option. 

§ 1 9. It remains to make a few farther observations which may 
direct the Judge in dealing with the question of “damages.” 
“ Damages,” says Mr. MayneW : — 

** Are the pocuniuy Batisfaction which a plaintiff may obtain by success 
in an action. They may rise to almost any amount, or they may dwindle 
down to being merely nominal. They may be governed by rules so strict as 
to enable the Judge to dictate their amount as a matter of Law ; or they 
may l>o left, within loose limits, almost entirely to the discretion of the jury. 
It becomes, thou a most important inquiry to ascertain tho principles 
by which they art* measured, and tho species of evidence by which they 
may bo aggravated or reduced. 1 propose, in the following work, first to 
state briefly tho actions in which damages may be recovered ; then to 
examine the rules by which they are measured ; and finally to inquire into 
Uio practice which prevails in Westminster as to the pleading and assess- 
ment of damages, and to point out the cases in which the Court will review 
the decisions arrived at by a jury.” 

§ 20. Let us now consider the principles which have been laid 
down for measuring damages in actions founded upon contracts 
and actions founded upon torts ; — 


“ In the case of contracts,” writes Mr. Afayne^i*) ** the measure of damageB 


(f) 18 Jar. 768. 
(*) P. 1. 


(^) 6 B. and Cr. 551. 
(0 p. 1. 
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ift Iftnebr more «tnet)y cQA&ied &«& In omB of tort Ab ftgenml futei 
Ae priDQiixj au<] iidmediate result of the breach of coutraet cau alone be looked 
to* Heuce, iu the case of nou^pajmeut of nionej, no matter what the 
amount of inconvenience sustained by the plaintiff, the measure of damagea 
is the interest of the money only. So, where the contract is to deliver 
goods, replace stock, or convey an estate, the profit which the plaintiff might 
have made by the re-sale of the matter in question cannot in general Itc taken 
into account ; nor the loss which ho has suffei'od from the fact of his ulterior 
arrangements, made in expectation of the fulfilment of Uio bargain, being 
frustrated. The principle of all these cases seems to bo, tliat, iu matters of 
contract, the damages to which a |»arty is liable for its breach ought to be 
in proportion to the licnefit he is to receive from its {Kjrfonnanee. Now 
this benefit, the consideration fur his promise, is always measui*cd by the 
primary and intrinsic worth of the thing to bo given for it, not by tlie 
ultimate profit which the party receiving it ho|x»s to make when ho has got 
it. A bottle of laiulatium may save a man bis life, or a seat in a railway 
carriage, may enable him to make Iiis fortune ; imt neither is paid for on 
tliis footing. The price is based on the market value of the thing sold. It 
operates as a liquidated estimate of the Avortli of the contract to lx)th parties. 

It is obviously unfair, then, that either party should bo paid for carrying 
out his bai’gain on one estimate of its value, and forced to pay for failing in 
it on quite a different estimate. This would l>e making him an insurer of 
the other party’s profits without any premium for undertaking the risk.” 

§ 21 . The nile with regard to the ineasiiro of damage in breaclies 
of contract has been much considered in the case of Iladhy v. 
BcLxendaleM) There tlie plaintiffs were owners of a steam -mi II. 
The shaft was broken, and they gave it to the defendant, a carrier, 
to bring to an engineer, to serve as a model fm* a new one. On 
making the contract, the defeudant’s clerk was infonned that the 
mill was stopped, and that the shaft must bo sent inimediat(5ly. 
He delayed its delivery’', the shaft was kept btick in c<jnse(juencc ; 
and in an action for breach of contract tliey claimed as sjKJcific 
damages the loss of ])rofits while the mill was kept idle. It was 
held that if the carrier ha<1 ]>een made aware that a loss of pro- 
fits would result from delay on his part, he would Jiave J>een 
answerable. But as it did not npjfear he know that the want of the 
ahaft was the only thing which was keeping the mill idle, ho 
could not be made responsible to such an extent. TJie Court said : — 

“ We think the proper rule in such a case as the present is this ; — Where 


0) d Kxch. m. C. L. 18 Jar. 258. 
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two parties have made a contract which one of thean has broken, the damagee 
which the other party ought to receive in respect of such breach of 
contract should be, either such as may fairly and substantially be considered 
as arising naturally, t. c., according to the usual course of things, from such 
breach of contract itself, or such as may reasonably be supposed to have been 
in the conteraplation of botli parties at the time they made the contract, as 
the probable result of the breach of it. Now, if the special circumstances 
under which the contract was actually made were communicated by the 
plaintiff to the defendaut and thus known to l)Oth parties, the damages result- 
ing from tlie breach of such a contract which they would reasonably con- 
template, would be the amount of injury which would ordinarily follow from 
a broach of contract under these 8|)ecial circumstances so known and com- 
municated. But on the other hand, if those special circumstances were 
wholly unknown to tlie party breaking the contract, lie at the most could 
only he supposed to have had in his contemplation the amount of injury 
which would arise generally, and in the groat multitude of cases, not affected 
by any special circumstauces for such a breach of contract. For, had the 
special circumstances betm known, the parties might have expressly provided 
for the hrench of contmet by special terms as to the damage in that case, 
and of Uii.s ad vantage it would be very unjust to deprive tliom. The above 
principles arc those by which wo think the jury ought to be guided in 
estimating the damages arising out of any breach of contract.” 

This ruK* was furtlier illustrated in the case of Fletcher v. 


“ The defendant liud contiacted to Imild a sliip, which was to be delivered 
to Hit? pJaintifl'on the 1st of August 18o4. It was not delivered till Mai'ch 
1855. The vessel was intended by the plaintiffs, and from the nature of 
her littiiigs the dcdeiulunt mu.>i have known the fact, — for a passenger sliip 
in the Austniliau Irade. Kvidouce was given that freights to Australia, 
were very liigh in .July, August and September, but fell in October, and 
coutinued low till May, when the vessel sailed ; and that liad she been 


tiolivered on the day named, she could have enriied £2,750 more tlian she 
did. On tlie other hand, it was shown, that the plaiiitilfs would have 
extended the time for delivery till the 1st October, if the defendants would 
have liound themselves to that day under a demurrage (whicii however 
was refused); and that thvy had stated as their reason for wishing to 
have the siiip tiieu, that after that time the days would be shortening so 
fh.st, tlmt they would bo seriously inconvenienced and prejudiced in fitting 
the vessel out. The Judge charged in tlie w-^ords of jffad/ey v. Baxcndale^ 
and the jury found a verdict of £2,750. An attempt was made to set 


{h) 17. C. B. 21. 
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oflbr liad been complied with, die lose of freight would heve boea sulbred ; 
aud that the damages should be measured rather hj the speotes of loas whidi 
they had themselves pointed out, than bj that which they afterwards set up. 
The rule was refused.’^ 

On this case Mr. Mayne remarksf U : — 

This case clearly does not go as far as Hadley v. Baxendalc, The 
primaiy object of the ship was to eai’n freight by carrying passengers. The 
defendant was to be paid the value of such a ship. Any delay in its comple* 
tion would clearly subject it to a diminution in value by a fall in freight. 
The measure of that diminution in value was accunitely expressed by tho 
ditfercnce in profits obtained on the first voyage. But suppose the plaintiff 
had told the defendant that ho iuteiided to send out his own goods in it to 
die AuHlralian mai'ket, and tliat, in ronse<|ueiice of tla* delay, the goods 
had sold under prime cost, could the deferulant Imve been clitirged witli a 
loss which arose, not from any depreciation in tJio value of tlie ship, for 
which he had contracted, but in the value of goods, with which he liad 
no connection ?” 


A new i)rinciple waj& suggested in this case by Jerv'is, C. J., and 
WUh% J. 

“ The latter said it certainly is very desirable that these matters should 
be based upon certain and intelligible principles, and that the measure of 
damages for the breach of a coiitmct for the delivery of a chattel should bo 
governed by a bimilar rule to that which prevails in the case of a breach of 
a contract for the payment of money. No matter what the amount of iucon* 
venience sustained by the plaintiff, in the case of non-payment of money, tho 
measure of diunages is the interest of the money oidy ; it inight Ix) a con- 
venient rule if, as suggested by my h)rd, tho measure of damages in such a 
cose as this was held, by analogy, to be the avciage profit made by tho use 
of such a chattel.” 


li\ Randidl w. Roper i\m plaintiff had pui-cliaHed barley weed 
from the defendant with a warranty, and bad sold it with sirnilar 
warranty to sulvpurchasers. The seed turned out badly, Tho plain- 


tiff wavS permitted to give in evidence the claims made against him 


by the sub-purchasers : fdaintitf had n verdict for £2Gl-7‘0. A 
motion wiis made to reduce the damages to £15 on the ground that 


{/) p. f». 

(w) Weekly Kep,, 1S58. Q. B., p, 445- 4 Jur. o. s. <><>5. Sec alio v Bi$lnp, 5 Jur, n. i. 750. 
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the contingent damages were not the natural and probable result of 
the original contract. The motion was refused. ErUy J., said: — 

The question is, what is the amount of damage to be recovered in res- 
pect of the breacli of warranty. The natural and ordinary consequence of 
the breach of contract on a sale of seed barley is the difference of value 
of an inferior crop ns compared with the crop which would have been 
grown had the barley been of proper quality ; and therefore this is 
within the rule in Hadley v. BaxendaUr 

In Wilson v. Lancashire and Ycyt^kshire Railway Company / ») 
which was an action by a cap-manufacturer against a carrier for 
delay in the delivery of cloth, whereby the plaintiff lost the season for 
manufacturing caps, it was held that though the rule in Hadley v. 
Baxendale prevented the plaintiff from recovering damages for loss of 
the profit which he might have made by the manufacture of caps, 
yet the jury might take into consideration the deterioration in the 
market value of the cloth by reason of the season for making caps, 
liaving passed. 

It has been held in a late case^o) that, when the purchaser of a 
chattel intends it for a specific purpose unknown to the vendor, who 
supposes it destined for some other and more obvious purpose, the 
purchaser may recover as damages for non-deliveiy the loss which 
would have been sustained by him, liad the vendors supposition 
been coiTect, provided damages to that extent have been actually 
sustained. Tlie rule as to damages for breach of contracts for the 
sale of real proj)ei'ty is somewhat different. Such contracts are 
supposed to be made upon condition that the vendor is able to make 
out a good title, and if it a{)pears that he cannot do so and conse- 
quently is unable to complete the contract, the only damages 
recoverable by the jmrchaser are the expenses which he may have 
incurred in investigating the title. (J») But this nile only applies to 
cases where the vendor has possession as owner and believes himself 
to have a title. Where the breach of contract arises, either from the 
vendor’s selling that to wliich at the time of sale he had no title, or 
from his refusal to take the necessary steps to complete the contract, 
the purchaser may recover damages for the loss of his bargain, and 

(n) 7 Jttr. n. 8. 6S*2. 

{o) Corjf V. Thames Iron Works Compart^, 2 L. R, Q. B. 181. 

(r) J 'lurean v. Thornhill^ 2 W.Bl. 1078 ; Walker v. Moore, 10 B. and C. 416 ; Sikes r. ITtW, 

32 L. J. g. B. 3rr>. 
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the profit which he would have made on a re-sale, may be taken into 
aocount<^) 

The plaintiff however cannot recover what he has had to pay as 
damages for breach of his contract with another to deliver the 
article contracted to be delivered by defendant to plaintiff. ToHman 
v. MiddletonX^) But in an action against an Agent on an implied 
warranty that he had authority from the party on whose behalf he 
professed to act, plaintiff may recover the costs of a Chanceiy Suit 
brought by him against the principal, and dismissed because such 
Agent had no authority. Collin v. Wrigkti*) and in an action by 
a tenant against his landlord for breach of a covenant for qmet 
enjoyment, the plaintiff was held entitled to recover the amount of 
damages and costs which he had been com jelled to pay in defending 
an action bought, by a person claiming under tlie landlord, for 
recovery of the lan(i(0 

§ 22. As a general rule, except in cases of breach of promise of 
marriage, the motives or conduct of a party in bimking the contract, 
cannot be taken into consideration. 

§ 23. The mle in regard to actions of tort is wider than it is in 
respect to contracts. Mr. Mayne thus writes(“) : — 

“ Actions of tort, as we have observed befoi’e, arc governed by fur 
looser principles. Even here, however, in many cases the measure of 
damages is as accurately ascertainable as in actions on a contract. Torts 
are divisible Into three classes ; injuries to the property, person, or cha- 
racter. Those of the former class may be mingled with ingredients which 
will enhance the damages to any umourit. For instance, a man’s goods 
may be seized under circumstances which involve a charge of a criminal 
nature ; or a trespass upon land may be attended with wanton insult to 
the owner. Any species of aggravation will of course give ground for 
additional damages. In general, however, injuries to projMirty, when 
unattended by circumstances of this sort, and esjjecially when they take 
place under a fancied right, are only visited with damages proportioned to 
the actual pecuniary loss sustained. On the other hand, whore the i)er80u 
or chaitictei* are injured, it is didicuit, if not quite im|K>ssible to fix any 


HopUn* V. Grazebrukt 6 B. and C. 31 ; Rubinton v. Harman^ X £xch. S30; Engtl v. 

3L. R.Q. B.3U. 

(r) 4 Jur. n. 8 . 689. (*) 27 U J. n. s. Q, B. 216. 

(/) RaJph V. Crouch^ 3 L. H. Ex. 44. («) P* 12. 



KOTiVE TO BE CONSIDERED. 

limit, «nd the verdict w genemllf a reeultant of the opposing fwoes of ibe 
Coun’scI on either side, tempered by such moderating remarks as the Judge 
may think the occasion requires.’’ 

§ 24. In regard to torts, motive may be taken into consider- 
ation : indeed it often forms the most important matter of conside^ 
ation. Thus in actions for libel, defamation and the like, it is 
every day s practice to consider the motive with which the state- 
ment was published. So in cases of malicious prosecution, false 
imprisonment, and the like. In Sears v. Lyonsiv) where the defend- 
ant threw poisoned barley on plaintiff's premises in order to 
poison his poultry, the jury were told they need not confine 
themselves to the damages actually sustained, but might consider 
the malicious motive of the defendant. Abbott J., in summing up 
to the jury, 

Cautioned them to guard against the hostile feelings which the evi- 
dence they had lieard was likely to excite in their minds against the defend- 
ant The action was brought for throwing poisoned barley upon the 
plaintiff’s premises, and destroying his poultry ; and it had been proved in 
evidence, that he had actually committed that injury ; and that some of the 
fowls had died, altliough, whether from poison thrown on the plaintiff’s 
premises or the defendant’s, did not a2)pear. It had always been held, that 
A>r tresjiass and entry into the Louse or lauds of the {jlaiutiff, a jury might 
consider not only the mere pecuniary damage sustained by the plaintiff 
hut also the intention with whicli the fact had been done, whether for 
insult or injury, and he said, that they were not confined in this case, to 
the raoi*o tlamogo resulting from throwing poisoned barley on the land of 
die fitaintiff, hut might consider also tlie object with which it was thrown, 
taking care at the same time to guard their feelings against the impression 
likely to have been made by the defendant’s conduct. 

The jury found for the plaintiff, damages 50/.” 

a 

Those reinaiks show, that although the motive is to be taken into 
cousideiution, the damages are nut to bo vindictive, 

§ 25. It is an important question often whether the damage 
proved is not too remote from the cause of action. It is neces- 
sary that the damage for which compensation is claimed, should 
bo the natural and reasonable consequences of the defendants act. 
The maxim of tiic Law is, In jure non remota causa eed 


fv) 2 Surkis’a Rep. 3i: 
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epectaiurA") The question which the Judge should propose to 
himself is : — 

*^l8 the particular result such as might have been contemplated by 
the parties, as naturally flowing from the act done ? The same question, 
upon the same principle, solves a number of other cases, in which pro- 
fits do not come into consideration. For instance : the defendant libel- 
led a concert singer, who, in consequence, refused to sing at the plain- 
tiflTs oratorio, for fear of being badly received. It was hold that this 
damage to the plaintifiT was not sufficiently connected with the act of 
the defendant to entitle the former to an action. It was said that the 
refusal to sing might have proceeded from groundless apprehension, or 
caprice, or some completely different cause. A still stronger cose was where 


(fp) See the obecrvations io 8 Jnr. n. a, pt 2, p. 99, on the important case of Thtmpiton v* 
ffcfper^ 8 Jar. a. t., p. 188, in wbieh it was held that the efficimt eaasc is to ho looked at* 
There Lord Campbell^ C. J., said, ** The itiaxitii “ In jurt non nanota causa sed proxima 
qtectatur," is qualified by another legal maxim, •* Dolus circuitu non purpatur and “ doius^ 
means any wrongful act tending to the damage of another. This is well iliuHtrated by 
the case of Davis v, Garrett^ {6 Bing, 718). Action for not safely carrying lime for the 
plaintiff in the defendant's barge on a certain voyage, the deciaration alleging that the 
barge deviated from the usual and proper course of the voyage, and by inuaus thereof 
was assailed by a storm, and wrecked, whereby the lime was lost. In fact, the master of 
the barge did unnecessarily and wrongfully deviate from the usual and proper course of 
the voyage ; during the deviation, a tempest wetted the lime, and, the barge taking fire 
the whole was lost. The defence was, that the loss did not arise directly and proximately 
from the deviations. But Tindal, C. J., said, (pp. 723, 724), “ It is obvious that the legal 
Consequences must he the same whether the loss was immediately by the sinking of the 
barge at once by a heavy sea when she was oat of her direct and usual course, or whether 
it happened at' the same place, not in consequeueo of an immediate deatii's wound, but by 
a connected chain of causes producing the same ultimate event. . . . )Ve think that no 
wrong-doer can be allowed to apportion or qualify his own wrong, and that as a loss has 
actually happened whilst his wrongful act was in operation and force, and which is attri- 
butable to his wrongful act, he cannot aei up as an answer to the action the bare possi* 
bility of a loss if his wrongful act hud nevei been done." So there was judgment for 
the plaintiff. 

We are of opinion that the maxim relied upon can never be applied wliere it contra- 
venes the fundamental rule of insurance law, that the insurers are not liable for a loss oeca- 
iiofied by the wrongful act of the insured. This rule is laid down in every case and 
treatise upon the subject Of these we were very copiously reminded during the argu- 
ment, and they need not now be more particularly referred to. Is it to be said, then, that 
to exempt the insurers from liability, the misconduct of the insured must he the direct 
and proximate cause of the loss? We think that for this purpose the misconduct need 
not he the causa ootuans, hut that the insured cannot recover if their misconduct was causa 
sins qua non. In that case they have brought the misfortune upon themselves by their 
own misconduct, and they ought not to be indemnified. The very object of insurance if 
to indemnify against fortuitous losses, which may occur to men who conduct themsetvea 
with boneety and with ordinary prudence. If the misconduct is the efficient caose of the 
tost, the insoren are not liable.” 


(x) Mayse, p. 19. 
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(he dofendant, by beating an actor, prevented his p^onning, and 
iojuiy to the manager of the theatre was also held to be too remote, 
same principle has been applied in cases of slander, where the words used 
wore not in themselves defamatory, though by a strained construction th^ 
were so understood. The plaintiff was a shopwoman, and the defendant 
liad said of her, * she secreted one shilling and six pence under the till f 
stating iliesc arc not times to be robbed.* In consequence of those words^r 
S. refused to employ her. It was held that no atcion lay. ‘ If S. refused 
to take the [daiutiff into liis service on this account, he acted without 
reasonable cause ; and in order to make words actionable, they must be such 
that special damage may bo the fair and natural result of them.* ** 

In tlie recent case of Walker v. Goe^i!/) it was held that where an Act of 
Parliament autlioriscd Navigation Commissioners to lease works, and cast 
the duty of repairing on the Lessees, and in case they did not repair, 
authorised and i-equired tlio Commissioners to give them notice to repair^ 
and on their not repairing, authorised the Commissioners to take posses- 
sion of the tolls and cause the repairs to be done themselves — no action 
was maintainable against the Commissioners for an injury to plaintiff by 
the falling in of a lock, in consequence of the Lessees not doing the pro- 
per repairs, though no notice to repair was given. The falling in of the 
lock not lK‘iiig ‘ the natural, iiecessaiy and proximate consequence of the not 
giving the notice to rej)air.* 

§ 20. Ft ofkui ha])j)en.s that what the plaintiff claims is the profits 
which ho vunthi hum vuuk, if the defendant had carried out his 
contni(!t. (j}(!iuuuJIy speaking, these are too uncertain ; and a few 
instan(’(»s will serve to show the operation of this nile.k) 

In Tvi/er v. Tryeri^) an action of detinue for not returning scrip,^ 
it was ruled by Crenwell, J. : — 

“That no damages could ho given f(»r the loss sustained by the plaintiff 
in consctiucncc of the detention of the shares having prevented his paying 
up dejKwits, wJjich would Imvo entitled him to an allotment of one thou- 
other shni'esf ay this danntge was too remote. So, where an auc- 
fiunoer entered into an agreement on behalf of defendant to sell premiaes 
to plaintiff, without having communicated the treaty to the fonner. The 
defendant hml in the meantime sold to a third party. An action was 
brought for hreaclt of contract, and the same learned Judge held that no 
damages could be given for the loss of the plaintiff’s bargain, saying, 
Muk rt>al Kws is the lo.ss of the use of the 30/. paid as deposit, and 
the expenses incuri^ed by him to his Attorney, and tliis, I think, is all 
that he can recover.' '* “ In another case,” writes Mr. A/aynei^) : Han$lip v, 

Padwick^ic) *Mhe conti'act was to demise a ferry and premises, and the 

($) b Jur. u. a. 737. (c) Majne, p, 19. (a) 3 C. and K. 151. (5) p. 16. (r) £x ; 
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promoter of a CompMiy provMxialiy regktored for pur- 
pooo of . wcrkhig the fesry, end was also its SoUeitor. No title oonM bo 
made cat^ and in an action against the vendoTy it was hedd that the 
piaintiff could not rocovor loss of profits from the granting of the 
lease, and the establishment of the Association ; nor the profits ho would 
have derived from bpiug employed as Solicitor by the Association, nor 
in respeet of any advantage ho would have derived from his time, labor, 
&e^ employed in tlie formation of the Association. There is one casc> 
fVatson V. Ambergate Railway Company, (d) in whic!» there seems to have 
been a difference of opinion l)etween two learned J udges. A prize Iind been 
offered for the best model of a machine for loading barges. The plaintiff had 
sent one by railway, but through the negligence of the defendant, it arrived too 
late, and the plaintiff lost his clmiico of the prize- A quest io!i arose ns to the 
measure of damages, whether it was the valin* of tlie work mid materials, or 
whether tlic prizes might be tak(‘n into consideiation.” Patteson^ J., seemed 
to think it might ; lie said : — “ The plaint ifl‘ !md pnt bis dmnngc upon ti 
right principle, for ho said the goods wore mmle for a specifur purpose, which 
had been defeated by the ncgligcm’o orth(‘ flefendant, and tliey have become 
useless.” 

Erle^ J., said 

** I have had great doubts wlietlior that chance was not too remote and 
contingent to Ikj the subject of damages.” No decision was given, as the 
case went off upou a different point. It is apprehended, however,” writes 
Mr. Maync, ** that the opinion jjf Mr. Erie was the true one. The 
question seems to come to this, was tlie plaintiffs chance of winning the [>rizo 
a matter of such an ascertainable value, at the time of entering into the 
contract of carriage, as to have be(;n cajadde of contemplation by both parties ? 
If it w’as not ascertainable then, it is difficult to see how it could have formed 
part of the contract, and if it <Hd »ot form jiart of the contract, it could not 
enter into the damages for brencli. Suppose tlic same carrier had been en- 
trusted with aJ] the moilcis sent for com {K?tition, and delayed them all, should 
he pay the amount of the prize to each, or npportion it among them, or how ? 
£ven if the actual Judges gave evidence that a pai’ticular model would have 
won the prize, still this would be matter er post factOy not known at the time 
of the bargain, and foianiug no part of it. The case is very like one alluded 
to by Lord Ellenborough as having been frequently inentioaed by Lord 
Aivamley^ where the plaintiff complained of false imjuidoument, per rjmd 
being confined on shore, lie lost a lieutenancy. 'J'Jiis was taken un an 
ad absurdum case. Would it have made any ditlerence, if the plaiiititf had 
been delayed in n tniiu, when travelling to London to apjdy for his 
cocniniB6ion.”(^) 

(ff) ir> Jur. 44s (fj v. Boylifft, J. Cam. IjH 

17 



180 HAMBLIN V. GREAT KOBTHBRN RAILWAY COMPANY. 

§ 27. A cas6 illustrative of this last point is HiiviMviii v* Ths €hi*6<j(t 
Northmi Raihoay Company. \J) Where a passenger by a Railway 
train had been detained by the acts of the Railway, so ih&t he was 
forced to sleep at an inn that night, and could not V^ep his appoint- 
ment at the place of his destination, it was held that he was only 
entitled to recover the price of his night^s lodging, his fare the next 
morning, and one shilling for nominal damages. There Pollock, C. B., 

said : — 

We uru of opinion tliat this rule must bo refused. The action is brought 
to recover damages for breach of contract. The case of n contract to many 
lins always Ijcen considered as a sort of exception to the rule regulating actions 

of contract ; for in it the jury, when assessing damages, may tfike into account 
not merely the loss of an establishment in life, but to a certain extent also the 
injury done to the feelings of the party caused by the breach of the contract. 
Hut generally speaking, the rule about damages is this — in the case of a wrong 
the damages arc entirely for the jury, and they arc at liberty to take into 
consideration the injury to the party’s feelings, and the pain he has 
experienced, if the case were one of violence or assault. And many topics and 
many eleinents of damage arise in an action for tort oc wrong of any kind, 
which cerlainly have no place whatever in an ordinary action of contract. 
Where you 8(*ek to recover damages for a breach of contract, it must be 
damages wliieh arc appreciable, aud capable of beiug estimated, and all 
damages that are incapable of being eitber appreciated or estimated, the 
Court d(»e.H not eousiilcr a tit subject for a jury to give in tliat form of action. 
Attlio trial of the jiresent case, Mr. Wilde was invited to slate what specific 
and special dmnage he claimed. My brother ^lartin at the trial was very 
anxious on the sulijeet, and said, ‘ If you will state to me wliot I am to put to 
the jury, I w’ill put it to tliein if 1 think it is fit to be put.’ Mr. Wilders reply 
was ‘ No ; I ask for general dmnages for the breach of contract.’ 
So, when Mr. Wilde made the present motion before us, we also said, ‘ Tell 
US the sjx'cific dainag<’ that you say the plaintiff is entitled to recover 
more tlinn the jury have awarded.’ * No,’ ho said, ‘ I decline to do that ; 
what I claim is genenil damages ; as every man must bo entitled to some 
damage for a breach of contract/ No doubt he is ; at all events lie is entitled 
to nominal damages, and he is entitled to such other damage of a pecuniary 
kind as ho can show he has really sustained. Mr. Wilde insists on it that 
he is at least entitled to some general damages, which are to bo left to the 
jury to assess, almost according to their caprice, or at least according to the 
view they may take of the whole matter. Now, although there is no doubt 

it) 2 Jur. N. S. 1122. See ir. G. Bailwatf Company v. Rtdmaynt, 1. L. R. C P. 829; 
Chimwtry Vial^ 6 U aud N. 286. Wilsom r. Lancnt/tire and Yorkshire Railway Contpany, 80. 
L, J. Kxch 232. troodyir v, O. IP. Railway Company, 3 L. R. C. P. 818. 
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that cases oftbis descdptionaretobe decided wi^ refim&ce totiie peeidiar 
<dtrciiiiistaDce8 &at belong to each, sttll it waj be laid down that geaetaHytio 
damages can be recovered ordinarily, t. generally, in an action of contraei^ 
that are not capable of being specifically stated, proved, and appreciated. 
We are, therefore, of opinion that the rule laid down by my brother Mariin 
at the trial of this cause was the correct view, that the plaintiff was entitled 
to recover what damages in the ordinaiy course of things resulted from the 
breach of contract, but that it was not matter to be left to the jury to say how 
much they would award for a mere disappointment arising out of non- 
performance of the contract. Unless tlie damage or mischief complained of 
was the fair and natural result of the breach of contract, he is not entitled 
to recover it.” 

§ 28. A further illustration may be found in the case of Fisher 
V. The Zemimlar of Avienaikanoor tried before tlio Madura Civil 
Court an<l in appeal before the Sudder in the yc^ar 1 8;)8. And the 
case of Smeed v. Ford(ff) shows very forcibly what damages are 
natural and what too remote. There, 

“ Plaintiff, a farmer, contracted with defendant, an agent for the sale of 
thrashing machines, for the purchase of a thrashing machine, to he delivered 
on the 14th August ; defendant was aware of the particular purpose for 
which it was ordered. The machine was not delivered on that day, and 
plaintiff, being led by the promises of defendant to expect that it would be 
delivered from day to day, abstained from hiring one elsewhere : — Held, 
tliat plaintiff was entitled to recover, in an action against defendant, for loss 
sustained by injury to his wheat by a fall of rain, and for expenses incurred 
in carting the wheat and thatching it, and for the cost of kiln-diying it, hut 
not for loss by a fall in the market price of wheat.” 

Lord Camphcll, C. J., in delivering judgment, said : — 

“ In this case there was an express contnict that the machine should be 
delivered on the 14th August ; but it was not delivered on that day, nor 
until long after ; and the question is, whether under the circumstances, the 
fdaintifi* is entitled to recover nominal damages only, or for the loss he has 
undoubtedly sustained. 1 take the rule on the snhjust as correctly laid 
down in Hadley v. BaxendalCykf^) that a plaintiff under such circumstances 
as these is entitled to recover either such damages as may fairly and reason- 
ably be considered as arising naturally and in the usual cour.se of things from 
the breach of contract, or such as may reasonably be supposed to have been 
foreseen, and in the contemplation of both the parties at the time when they 
muHfl the contract, as the probable result of the breach of it. That rule 
accQids with Pothier^ the Code Napoleon, and Chancellor Kent, I do not 

(k) 9 Excb, 341, 334 ; 18 Jar, m 
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fcay liow far it applies to the circumstances in Hadley v. Baxcndale^ or to 
the ma/incr in which the verdict was entered in that case ; but that is the 
zulc* laid down, and I entirely approve of it 
“ VV(‘ have to apply the rule to this case, which is not like the case of a 
iiorsc, intended to run a race, sent by railway from London to Newmarket, 
and not delivered in tinn*, whereby the horse lost the chance of winning the 
race ; nor like the case put by Lord Ellenborough^ of a passenger travelling 
by cotxcli delayed by the coacdi breaking down, />cr quod lie lost his lieuten- 
ancy. In this case the damage flowed naturally from the breach of contract, 
an<i iniglit reasonably bi; supjiosed to liave been foreseen by the parties. 
The plaintiff was a fanner, and was known by the defendant to bo a fanner, 
and to follow the practice of tlirasliiug his wheat in the field, so tliat ho 
might take it early to market. On the approach of harvest he conti*actod 
with the defendant to supply him with a tlirashing macliinc on the 14th 
August, aliout the time when wheat would bo expected to ripen. The defend- 
ant know that the machine was to bo used for that purpose. It must have 
been in the contemplation of the parties, that if the machine was not deliver- 
ed at the stated time the corn might be injured by wet. It would not halro 
been ii^jured If the machine had been delivered in duo time ; it would 
have been carried Into the granary or to the market in a sound state. But 
the min came, and the wheat and straw were damaged ; and that damage is 
a natural consequence from the non-delivery of the machine, and it might 
naturally l>o foreseen hy the parties wlien they entered into the contract, 

** It has l>oen urged that the plaintiff ouglit to have hired a machine ; 
and if that had been made ouf, it would have gone much in mitigation of 
damages. It appears that the defendant did not, after the breach of contract, 
offer U> lend a mncliine to the plaintiff, hut Jed him to suppose from time to 
time that he would send the machine ordered. Therefore there was no 
default on the })tirt of the plaiutiil in not hiring a machine. 

** 1 think tliat the plaintifl’ is entitled to recover on the different items 
which are claimed as damage done by tlie falling of the rain after the corn 
had been mapod ; they are all consequences which flowed naturally from 
the breadi of contract, or might have been foreseen by the pai'tics. 

But the claim in rcsiwct of tlic fall of the price of wheat in the marlioi 
is different. It could not L>o consitlerad either by the plaintiff or the defend- 
ant tliat ilie price of wheat would fall, nor is it a natural consequence of the 
braacb of contract. I think, therefore, that on that head of damage the 
plaintiff is not entitled to rccovcr.”(*) 

And CroTTndcm, J., said : — 

is the case of a contract for the purchase of an article fw a 

(<) nut the measure of damages on non-performance oi contract by delivery of inferior 
goods. \% the market price at time of delivery and amonnt realized. Lodu y. Kekukt 4 Jnr. 
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{»alicuiar purpoM.^ It i» cleuv that the ikmageii must l^e such as arise 
imttmilly from tlic breach of eouiract ; uud we ciitiuot complaiu of the 
language in the other brauch of the rule, vbs., that they must be such 
as may be reasonably sup|>oseil to be in the couteinplation of both parties 
at the time when they made the contract, because that means what is 
natuml, and what the parties naturally look for.” 

§ 29. lint profits arc sometimes recoverable; that is to say, where 
it is clear that tiu* [)rofits wore the only tiling conkmiplateil hy the 
hai'gain. 

“ There are many cases” says Mr. MayneiJ) “ in which tlie profit to be 
made by the Imrgain is the only thing purchasinl, and in such cases tlio 
amount of that profit is strictly tlio measure of damages. When A, agrees 
to execute woik for B, or to sell him gcnnls, or hire him a ship at 
a future day, (he lienefit to A is tlio profit fidlowing from the traus- 
action, and to this he is entitled. But when the thing pui*cha8od is 
a specific iirticlo, and not tlie right to make a profit, tlio measure of 
damages will l>c the value of that article, or the difiei’ence hetween the 
contract price and tliat at which it could have liecn purclmsod elsewhere. 
The mere fact that some ulterior profit might have been made out of 
it cannot lie considered, because such profit formed no part of tlio cou- 
tract This distinction has been very cleaidy pointed out in a case in 
the Supreme Court of New York.W The plaintiffs liad contnictcd with 
the defendants to furnish marble from a s]>eciiied quarry at a fixed 
sum for tlie erection of a City Hall. Tlie plaintiffs entered into a con* 
tract ‘With the propnetore of the quarry for the nx|uired amount at a 
smaller sum. After delivering a jmrt of the marble the defendants re- 
fused to receive any more. The plaintiffs sued for bieach of contract, 
and claimed as damages the profit they would liave made by fur- 
nishing the marble at a larger sum than they were to |>ay for it. 
Kent^ J., ruled accordingly ‘that the jury should allow the plaintifiPs as 
much as the pcrfomance of the coutmet would have benefited themf and 
this ruling was affirmed in the Court alx>ve. Nehouy C. J., said, ‘It 
i#tet to be denied, that there are profits or gains derivalile from a contract 
which are uniformly rejected as too contingent and speculative in their 
nature, and too dependent upon the fiuctuation of markets and the chances 
of business to enter into a safe or reasonable estimate of damage. Thus any 
supposed successful operation the party might have made, if ho liad not 
been prevented from realising the proceeds of the contract, at the timo 
stipulated, is a consideration not to lie taken mto the estimate. Besides the 
uncertain and contingent issue of such an operation, in itself considered, it 
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has no legal or necessary connection with the stipulations between the 
parties, and cannot, therefore, be presumed to have entered into their con- 
sideration at the time of contracting. When the books and cases speak of 
the profits anticipated from a good bargain, as matters too remote and uncer- 
tain to be taken into the account in asccitalning the true measure of 
damages, they usually have reference to dependent and collateral engage- 
monis entered into on the faith, and in expectation of the performance of 
the principal contract. But profits or advantages wliich arc the direct and 
immediate fruits of the contract entered into between the parties, stand 
up^m a different footing. These are part and parcel of the contract itself— 
entering into and constituting a portion of its very elements, something 
sti]»uIiito«l for, the riglit to the eiijoynieiit of which is just as clear and plain 
as to the Ailhhnent of any otlier stipulation. Tlicso arc persumed to have 
i>een taken into consideration and deliberated upon, befoi-o the contract was 
made, and formed, perhaps, the only inducement to the arrangement.” 


♦10. So ill tort, jis the cfise of Scott v. Sltcplicvd sliows, tho 
(hiniftges iuc not too remote if tliey arc the TcoHoiiuhlc, (*onscc|ueiices 
of the unlawful net. In Phpjot v. Tho Eastern Covniks Railway 
Company (t) which an action for negligently tiring the plaintiffs 

premises contiguous to the line by sparks emitted from tlie cn<^ine 
Tindal, C. 3., said: — 


“ 1 am of opinion that this rule must Ik' discharged. The defendants are 
a company intrusted by the Legislature with an agent of an extremely 
dang(‘rou8 and unruly character, for their own private and particular advan- 
tage ; and the law requires of them that they shall, in the exercise of the 
rights and powers so conferred u|K)u them, adopt such precautions as may 
reasonably prevent damage to the projicrty of third persons through or near 
which their railway passe.s. The evidence in this case was abundantly sufficient 
to show that the injury of whicli the plaintiif complains was caused by tiie 
emission of simrk.'^, or particles of igiiittul coke, coming from one of the 
defendants* engines ; and tliere was no proof of any precaution adopted by 
the company to avoid such a mischance. I therefore think the jury came 
to a right conclusion, in finding that the company were guilty of negligence, 
and that the injury complaiueil of was the result of such negligence. 
There are many old authorities to sustain this view ; for instance, the case 
of Miichil V. AUstree^i^) for an injury resulting to the plaintiff from Uie 
defendant’s riding an unruly horse in Liticoln*s Inn Fields ; that of 
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Bayntime t* Sharp^i*) for permitting a mad bulljto be at large ; and that of 
Smith V. Pelahy{o) for allowing a dog, known to be accustomed to bit^ to 
go about unmuzzled. The precautions suggested by tlio witnesses called for 
the plaintiff in this case, may be compared to the muzzle in the case last 
referred to. The case of Beaulieu v. Finglam^ in tlie ycnr*books(p) comes 
very near to this. There, the defendant was clmrged, in cose, for so negligently 
keeping his fire as to occasion the desti'uction of tlio plaiutifiTH property 
adjoining. The duty there alleged was — “ y?iarc, cum secundum legem et 
consuetudinem regni nostri Anglice^ hactenvs ohtentam^ quod quilihet de 
codem regno ignem suum salvo et secure rnstodiat^ et enstodire teneatun 
ue per igirem suum damnum aliqnod ricinis suis cveniat and tli(‘rc was 


no suggestion tliut it was necessary to define the particular sort of negli- 
gence that was complained of.” 


§ 81. llie Judge cannot giv(‘ more (hiinni^os than what the 
plaintiff has himself estimated them at. Tin* maxim is, Jnde.r -non 
redilat jilus qumiv ipse pete hh regni elf. So in tlui ease of Soorh/A 
How V. Cotoplierry BoocliidlM where tlie ])laihtiH‘ sued for a mootiih 
with mesne profits from lier ]ius])an<rs death, she was limited to tlie 
sum laid in the jdaiut, though fnan the evideiiee it a]>peared tluit a 
larger sum was due. Therefore inter(\st was disallowed, because it 
was in excess of the sum (daiuied by the jdaintb) So in our English 
Courts a plaintiff cannot exceed the amount claimed by the parti- 
culars annexed to his declaration, though he may lay his damages in 
the declaration at a much larg(w sum. 

§ 32. But he may of course give less. Bnvetou writes, Be^ie 
pemitetur judki ex officio mo sviumara fptam qxuvrevH wntlouit 
(cum agitur ex ivjurio) 'nmlerare et minuere, 'torn aiUem avgere. 
And this leads us to a consi«1eration of mitigation of damages.* 
There are some technical rules on this point arising fn^m the Engli.sh 
forms of pleading, which it is not necessary to notice. The inferi- 
ority of an article contracted for may always ]>e sliown ; for other- 
wise the defendant would Ikj driven to his cross Jiction, and litigation 
multiplied : — 

It is settled” writes Mr. 31agne^(^) “ that whether the action is for the 
price of a specific chattel, or of unascertained goods, sold with a warranty, 
or is brought on a special contract to jmy for gooils or woik at a certain 


(n) 1 LtUvf. 90. (o) 2 Sira. 

(p) P. 2 //. 4, fo. 18, pi. b ; anUj Vol. II, p. 889. (y) 2. Moore’ #», I. A., p 113. 

(r) Bat A'. Kirkland v. Modre Ptstonj^ Khnondjue^ 3 Mfntre't 1 . A. 200, iu which 
tntgrcft was allowed, thoagh not prayed lor, becauM: according to custom at Bombay, a 
foand due for mesne profits is a judgment-debt and carries interest by its own force. 
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price; or upon a quantum meruit for work and labor done, and maiorii^ 
found ; or for the value of tho plalntifTs services ; the defendant maj show 
the actual value of tho goods, work, services, &c., and reduce the claim 
accordingly. So, when n plaintiff contracts for a fixed sum to do work and 
find materialK, and |,>ort of the work is afterwards done by the employer, or 
port of the nuiterials are supplied by him, and used by the plaintiff, he is 
entitled b) a deduction to this extent without pleading set-off. If it is part 
of tho contract lH.*twecn a servant and his master, that the former is to pay 
out of his wagc‘s the value of his masbT’s gCMsls, lost by his negligence, this 
amounts to an agreemcMit that the wages are to be paid only after deducting 
the value of the things lost. Sueh a stiite of things may be given in evidence 
nmlcr tJie general issue, jind does not rocjuire a plea of set-off. And so 
when*, by tlu^ euslorn uf the bat tra<Ie, tlic amount of injury sustained by 
the hats in dyeing was deducted from tho dyer’s charges, evidence of injury 
from this cause was admitted in reduction of tlamages.” 

T1 le rule is the same in regard to toiis ; Mr. Mnyiieif) 

writ(is : — 


“ On exactly the same principle, when* tlio aetion is to recover damage 
for some loss arising from tin* dehnidant's acts e\ ideiice is admissible to 
show that the injury is not so great as wt»uld at lirst app<.‘ar. For insbuico, 
where the action was for breach of an agre(‘im*iit to huild upon land, tho 
dcfeiidaiit was allowed to show that the plaiulilf had re-entered upon it 
uinler the covenant, nml let it to anotluT tenant. And wIktc thp plaintifl' 
has given the defendant an ideiiuiit^ against tla^ very demand for which he 
is suing, such indemnity is a bar to tlu; action, if it goes to the entire claLiu, 
and of course would be admissil)le in reduction of damages if it only went 
to jJurU St), in Irovt'r, though the cause ol‘a(‘tion is completcj upon proof 
of conversion, still if the defendant after using tlie-goods has returned them, 
or has piiid over part of the proccetls to the plaiutiti; this will go in reduction 
of damages. Aiul in li t'sptiss against an executor dc son tort, payments 
made by him in a ilue course of administration, and Avhich go to exonerate 
tlic estate, shall be re-eouped in thuuages. 


“ So, where the defendant has lu'cn in the wrtmg, hut tho injury I'esult- 
iug from his conduct lias lH*eii increased by that of the plaintiff; as for 
instance in an action against the Sheriff for an (*scape, if ho has done any- 
thing to aggnivnte tho loss occasioned by the defendant’s neglect, or has 
provontod him from rc-taking the tiehU)r, the damages would be mat^ially 
afibcUxl by hucIi conduct. 

“ Of course in all cases where motive may bo gwund of aggravation, 
evidence on this score will also !»c admissible in reduction of damages. Hence 
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ill an action for false imprsioumeut, evidence may be given of a reasonable 
suspicion that die plaintiff had been guilty of felony, without auy attempt 
at setting up a justihcation. It is in the nature of an apology for the defend- 
ant’s conduct. And so in cases of libel, the defendant may give any evidence 
in reduction of damages which goes to prove the absence of malice, or ho 
may show previous provocation received from tlie plaintiff. And in actions 
of seduction, the offence may he deprived of it.s wanton and heartless aspect, 
by showing the loose character of the female.” 


The Court will not disturb a verdict giving nominal damages where 
the sum claimed is and no substantial damages }>roved. Nicholl v* 

Bestwkkx^ ) 

§ 34. Sometimes the ])arties have by their owti act, fi.Kcd at the 
time of their agreenioTjt, the ]>rec*ise umoutit at whicli they a.ssess 
the (lamage.s for broacli of the contract. In this case the daimnw 
are said to !»<» ‘‘ hqu hlafn/. ’ Where it is clear that tlie ]>a,rtie.s have 
done this, the Jinlgc has only to award the amount fixed : whether 
the term “ li(/ni<lat{»r is used or n<»t makes no diflerence. lieijuokU 


V. 


“ If,” say> Lord Camphell in Mercer v. “ tliore wore an agree- 

ment between parties that on any infraction of the arrangement between 
them a certain .^uni .should 1)0 paid whether that infraction was large or 
small, it would 1)0 valid at Law, and no C^mrt of Kfpiity would interfere to 
prevent the enforcement of it.” 

Coleridge, J., says in the same case : — 

“ The true rule is that the Court is to ascerlniii as well a.s it can from the 
language of the parties wliat their intention was in executing the instrument 
in question. All the cases arc adverted to in Uegnolds v. Bridge, it is not 
easy to reconcile them and therefore we are justified in liaving recourse to 
this golden rule of construction.” 

If however such an agreement can he regarded for the 

non-performance of the contmet, the Judge is not tied down to give 
the precise amount named, but may award damages proportionable 
to the injury proved. 

§ 35. WheUier a sum mentioned in the agreement is to bo 
regarded as a penalty or liquidated damages is a question of Law, 
and certain principles for determining the point have been laid down^ 

Ist. Where the sum is expressly stated to be a penalty, ‘and 
there are no words altering, controlling, or effecting tliis statement, 

(v) 28 L. J. N. S. Each. 4. (r) 6 El. and Bi. 528, (w) 5, Jar. n. 1 . 143. 
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ilic Hiun cannot 1)0 considered as liquidated damages. So, in 
V. Lord Eldoii commenting on the case of Sloman v. 

Walter, says: — 

“ Wliat was urged in the course of the argument has ever appeared to me 
to l>e the clearest principle, viz.^ that where a doubt is stated whether the 
sum inserted be intended as a j)cnaUy or not, if a certain damage less than 
that sum is made payable upon the face of the same instrument, in cose tlie 
act intended to lx; prohibited be done, tliat sum shall be construed to be a 
|x*nalty. The case of Sloman v. IValtcr did not stand in need of this prin- 
ciple : for there by the veiy form of the instrument the sum appeared to bo 
n |»enalty ; in which case a Court of Equity could never consider it as 
Htjuidati'd damages^ but must direct an issue of quantum damnificatus^ 

Wlion; the j)ayineiit of a Hnialler sum is secured by a larger, 
the sum agrec'd on is ahmyn to be considered as a penalty. See tlie 
passage from Astley v. Weldon just cited. 

Where artich%s contiiin covenants for the performance of 
things, and then one large sum is sUiied at the end, to be 
[)aid aj)on breach of perfonimnee, that must lx; considered a ])eualty. 

The leading ease is Kemhh v. FarreuM) There tlie defendant 
had engaged to a<;t m principal comedian at Covent Garden for four 
seasons, conforming in all things to the rules of the theatre. The 
plaintiff w’us to pay him *M. (Is. 8(/. every night the theatre was open, 
with other U'nns. The agreement conbiined a clause tliat if either 
of the parties should neglect or refuse to fulfill the said agreement, 
or any part tliereof, or any sti[)ulation therein conUiined, such party 
should pay to the other the sum of 1,000/., to which sum it was 
thereby agreed that the damages sustained by any such omission, 
\:c., shouhl amount ; and which sum was thereby declared by the 
said j>aities to l>e liquidated and Jiseertained damages, and not a 
penalty, or }K*nal sum or in the nature thereof. Notwithstanding 
these sweeping w'ords, the Court decided that the sum must be 
takiui to be a peiuJty, as it wjvs not limited to those br6acheB 
wbieh were of an uiiecrUin nature and amount And Tindal, 
C. J., said : — 

“ It iis, undoubtedly, difficult to suppose any words more precise or 
explicit than those used iu the agrecinent ; tlie same declaring not only 
afiinnatively that the sum of l,000t should lx; taken as liquidated damages, 
hut negatively also tliat it should not be cousidoreil as a penalty, or in the 

(«) L Br. Ch. C. 418. 
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nature thereof. And if the chtuee had been limited to bi*eaches whicli were 
of an uncertain nature and amount, we should have Uiought it would have 
had UiG effect of ascertainiug die damages upon any such l>reach at 1,000^ 
For we see nothing ^illegal or uui'easoiiable’ in the parties, by their mutual 
agreement, eettling the amount of damages, uncertaiu in their nature, 
at any sum upon which they may agree. In many cases, such* an agreement 
fixes that which is almost impossible to he accurately ascertained ; and in all 
cases, it saves the expense and difficulty of bringing witnesses to that point. 
But ill the present case, the clause is not so confined ; it extends to the 
breach of any stipulation by either party. If, therefore, on the one hand, the 
plaintiff had neglected to make a single payment of 3/. Gs. Hd. jKM* doy, or 
on the other hand, the defendant had refused to conform to any iiMial regu- 
lation of the theatre, however minute or unimiwrtant, it must have be(*ii <joti- 
tendetl that the clause in question, in either case would have given iIk* stipu- 
lated damages of 1,000/. But lliat a very largo sum sliouhl l»oco]n«; iinme** 
dtaUdy payable, in consequence of the non-payment of a very small sum, and 
that the former should not be considered as a penalty, apjM'ars to be a con- 
tradiction in terms ; tlio case being precisely that in which Courts of Equity 
have always relieved, and against wdiich Courts of Law have, in mo<lern 
times, cndeavourwl to relieve, by directing juries to assess the H‘al damges 
sustained by the breach of the agreement. It has been argued at the bar, 
that the liquidated damages apply to those breaches of the agreement only 
which arc in their nature uncertain, Ic^iving those wliich are certain to a 
distinct remedy, by the verdict of a jury. But we can only say, if such is 
tlie intention of tlie parties, they have not expressed it ; but have inmle the 
clause relate, by express and positive terms, to all breaches of every kind, 
Wc cannot, thcrefora, distinguish this case, in principle, from that of Astley 
V. Weldon^ in which it was stipulated, tliat either of the parties neglecting 
to perform the agreement should pay to tlie otlier of tliem tlie full sum of 
200/., to be recovered in 1 1 is Majesty's Court at Westminster, Hero there 
was a distinct agreement, that the sum stipulated should be liquidated and 
ascertained damages : there were clauses in the agi-eemeiit some sounding ia 
uncertain damages, others relating to certain pecuniary payments ; the action 
was brought for the breach of a clause of an uncertain nature ; and yet it 
vm held by the Court, that for tliis very reason it would l>c absurd to con- 
strue the sum inserted in the agreement as liquidated damages, and it was 
held to be a penal sum only. As this caso appears to us to be decided on a 
clear and intelligible principle, and to apply to that under consideration, wo 
think it right to adhere to it, and this makes it unnecessary to consider the 
subsequent cases, which do not in any tvay break in upon it.^ 

4/A. If the money be only payable on one event, and their exist 
no adequate means of aacertainiug the damage that may result from 
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a breach of contract, the parties may fix a sum as liquidated dam- 
agt!S to avoid the difficulty. So in /SrtiTifer v. Fergmon,(«) where 
tlie defcndiuit had entered into a contract with the plaintiff not to 
proctiHC iw Surgeon or Apothecary at MandesfielJ or within seven 
miles thereof under iipcnaUjj of £500. This w'as held liquidated 
damages, notwithstanding tlie contract expimsed it to be u penalty : 
Wilde, C. J., said 

“The next <|iieHtion whetlier the 500/. mentioned in the agreement Is 
to be ronsidenMl ns lifpiiduted damnges or not. That is a fjnestion which 
hos Hoinctiines been I<*ft fo the jury. That course was adoptcfl by Best, C. J., 
\M Cri stive v. HoltovJj*) Ihit it is now clearly settled, that, whether the 
Mini nuaitioned in an ngreianent to he paid for a brcacli, is to be treated as a 
jwijally oj' as lM|ui<lul(‘d and nscerfaiiied dnmnge.s, is u (juestion of law, to bo 
decitled by tli(‘ Judge iijKUi a <!onsideratifm of tlie whole instrument. This 
agreement <lo(v> not |irehil<it the ilefendunts doing several distinct and indepen- 
dent acts, eneli of which might be capable of exact estinnilion : nor docs it 
involvf! an) ef the circumslan(‘(‘s that luive, in any of the cases, induced the 
(hnirt to hold the sum to Ik* a penalty only. I'he whole object of the plain- 
titf WHS, to prot<‘et himself from a rival ; uml it would be impossible in such 
u cas(* to say precisely wliat damages might result to him irom a breach of 
the ngnf^iiK'iit ; it is not unnuisonalde, therelbro, that the oarties should 
lliemsflvf's fix and ascertain the siiin tiint sliouhl be paid. And 1 think wo 
can only give < |]i*ci l<» flu* eontraci of the parlies. i,y boldiiej- th(‘ 500/. to be 
lujuiduted damages, and iiol a uhti^ penally, and, coiise(|uently, that there 
ought to be no rule.” 

VohitKtn J., said : — 

“ As to the second poiul, J agree with the J.ord Chief Justice, that, 
ttitliougli the wonl ‘ penaltvf wliicli vMuild prima facie exclude the notion of 
slipulaled ilamiigf's, is usc'd here, xU we must look at the nature of the agree- 
ment, and the surrminding circumstances, to sc^e whether tl»e parties intend- 
ed the sum mentioinal to Ik* a jicualty or siij>n)ated damages. Considering 
the nature of this agrceim'iii, ami the ilitncuhy the plaintiff would be under 
in showing what specific damage he had sustained from the defendant’s 
bnawli of it, I think we can only reasonably construe it to lx* a contract fbr 
stipulated and nsccrtaint*d damages.” 

And CrcMwell, .<-':iid: — 

“ With rcsj>ect to the damages, I concur in what ha.s fallen from the 
Lord Cliief Justice ard my brothci Coliman, If there be only one event upon 
which the money was to Ix^come jniyable, ami there is no ade<juate means of 


/»' 7t\ B. 717. 


{h) 3 t\ P, 240. 
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ascertiUDing the precise damage that maj result to the plaintiff from a breach 
of the contiiict, it is perfectly competent to the parties to fix a given amount 
of compeusatioD, in order to avoid the difficulty/' 

5t}u Tlie expression of the wor<i8 ‘ liquidjitod damages/ on the 
other hand is not conelnaive against the contract being constnied as 
a penalty. If from the whole of the instrument the Court can see 
that there was no intention that the whole sum should become pay- 
able upon non-performance of any one sti[)ulation, the words will be 
rejected and the contniet treated as a j)enalty. In Green, Executor 
of Gosnell, V. Prlec.^) Parke, B., said : — 


“ The principle is, thnf, the parties may Iiave used the term 

‘liquidated damage^/ yet if the Court can s(‘e, upon the whole of the instru- 
ment taken together, that then* was no infenlion that flu* entire sum should 
bo paid ahsolutely on mm-pertorinunce ofany of'ihe stipulations of tlie deed, 
they ■will reject the word>, and consider it being in tin* nanu’c of a penalty 
only/' 

§ So. It is perliaps tube regretted that <^>urts ofdustiec* have not 
stood by the terms used by the ])arties. In v. ]Vehh)n, Lord 

EhlonJ^'^ says: — 


“ A lU’iiieiplo lias been said to have been siateil i/i scv(‘i‘al eases, tlm adop- 
tion of which one cannot but lament, namely, that if the sum w'ould bo very 
enormous and excessive, considered tt< Jiquidat(‘d tlainages, itsliall Ik^* tukcu to 
be a penalty tliough agreed to be paid in tlie form ofconlraet. This has been 
said to have In'cn stated in liolfv v. Pet.crsi>n wliere the tenant was restraiu- 
ed from stubbing uj) timber. But nothing can be more obvious tJiiui *hat a 
person may set an extraordinary valui^ uj)on a jiartieular piece ol’ land, or 
wood on account of the amusement which it may afford liim. In this country 
a man has a right to secure to himseir a projierty in his amusements : and 
if he choose to stipulate for o/, or Ml. additional rent upon ev(*ry acre of furze 
broken up, or fur any given sum of money upon every load of wood cut and 
stubbed up, I see nothing irrational in such a contract ; and it appears to mo 
extremely difficult to apply with propriety the word ‘excessive’ to the teitna 
in which parties choose to contract with each other.” 


This hafi been cited by Lord Bronfjham with a]>proval in the ca^ 
of Ranger v. The Great Western Ralluuy Corapam/f) heard on 
appeal in the House of Lords. Lf)rd Cranviorth (Chancellor) in the 
course of his judgment exprc-ssed himself as follows : — 

“ These penalties had certainly, according to the express language of the 
deed, been incurred, and therefore the point of decision is, whether there 

(c) 13 M. and \\\ 6P5. 
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ww any thing, citlicr in the nature of the . penalty or the conduct of the 
particH) to prevent tfic company from insititing on the literal terms of the 
contract. There is no doubt that when the doing of any particular 
act is secured by a penalty, a Court of Equity in general is anxious to 
treat the {)etialty as lieing merely a mode of securing the due performance 
of the act contracted to Vie done, and not as a sum of money really intended 
to be paid. On tlie other hand, it is certainly open to parties who are enter- 
ing into contracts to stipulate, that on failure to jierform what has been agreed 
to Ikj done, a fixed sum slmll be paid by way of comi)cnsation. Whether a 
sum MO fixed is to he conshlcretl as merely in the nature of a security for the 
a(*tual amount of damage incurred, or as an agreed amount of liquidated 
damages, is often n question of great nicety and difficulty. I am not sure that 
ixuiefit hxis, on the whole, resulted from the struggle which Courts, both at 
Law and in E<|uity, have made to relievo contracting parties from payments 
which th<*y have bound themselves to make by way of penalty : such a course 
may have Ikhui very reasonable and useful where the damage resulting from 
the violation of the contract is capnbloof being exactly measured ; but when- 
ever tlie quantum of damage is in its nature uncertain, and the due perform- 
ance of it has h(‘cn secured, or purports to have been secured, by a penalty, 
it might ]>erhaps have Ihh'U safer and more couveuieuttohave always under- 
Htot)d the imrlies as meaning what their language imports, namely, that on 
failure to |K*rfoi*m the contract, the sti[>ulated |H;uaUy should bo paid. But 
this has not Always been the diwtrinc of tlie Courts. The distinction between 
a j»enalty, luid a sum fixed us tlie conventual amount of damage, is too well 
establish(‘d to be now called in <|uestion, Jiowever difiicult it may be to say, 
in any juirticulnr case, under whicli head the stipulation is to bo classed.” 

And Lord Brouijfutm said : — 


“ My Lords, the last |H)iiit upon which I have a word to say, in addition 
to tiu* statement of my noble ajid learned friend, refers to the question of 
liijuidnted damages ; and I givutly lumeut that the Law has been laid down 
by cases upon which it is Uki hite to make any comment, except to express 
one’s regret at it^ having Inxm so laid down as to makt^ it no other a 
question, in every case, of tlie intention of tlie parties to decide whether the 
tiling should be taken for a penalty or as liquidated damages ; and I think 
this has Ihjcji lamented fonnerly by learnetl Judges ; and although Lord Eldon. 
very cautiously, as was his wont, expresses himself on this matter, yet it is 
impossible to read the leading case on tlie subject in tlie Court of Common 
Pleas during Uie short time that that most learned Judge satin that Court— 
the case of AHley v. Weldon — and it is imfiossible to read what fell from the 
tiolile and learned Lord in that case, without seeing that lie was dissatisfied with 
the former cun*cnt of cases. He expressed the great dtfiioulty wliicli he 
had often found in makiug his way through those cases, aud 1 think there 
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cfttt but little doabt that he lamented the coarse which the Iaw had 
taken. But, my Lords, it is now too late to alter tins, and we are in every 
case bound to consider whetlier we are to grant lk|uldated damages or 
penalties, according to the principles that those cases had established. 
According to those principles I have no doubt whntevcr that in this case 
liquidated damages are due as regards tlie fourth pi*ayi*r of the bill — I mean 
those injuries sustained by the company by the delay in a cose in which 
that delay was increasing, and in which no sfiecilic sum could l>o appor- 
tioned in res})ect of a particular injury done to the company. In those 
cases I agree with my noble and learned friend that we must consider them 
as liquidated damages, as a compensation to the com])any for the loss sustained 
by tlio delay. In the other case it is equally clear, upon the principles laid 
down iKith in Asiley v. JVeldon, to which I have referred, and also in a 
case which was refen*ed to in (> Bing., that it is to ]>e taken as penalty* 
There can 1x3 no doubt that the Court from which this a])peal comes went as 
far as possible in setting aside all reference to the intention of the parties, 
and they held, distinguishing between the dilfereiit matters which wercj in 
the consideration of the parties when they enten‘d into the covenant, that 
one was to ho taken as liquidated damages and the other us jienaUy, 
although it was perfectly clear, ns clear as words could make it, that the 
parties had intended the whole to be taken as liejuidated damages, and not 
as penalty. The learned *hidge, in giving the decision of tlie Court, sa 3 's, 
*It is difficult to suppose any words more explieit or express than those used 
in the ngreeinciit ; the same declaration not only staters affirmatively that the 
sum of J, OCX)/, should be Uiken as liquidated damages, hut negatively also, 
that it should not Ikj considered as a penalty, or in tln^ tmtuiv of a fx'imlty.' 
Yet nevertheless, Ix3eause there were some things that ivere so spfx'ifie, and 
others less specific and more general, tlie Court thought that they wore 
bound by the current of eases to dmw that distiiKrtion l>e!w(*f?n the two, and 
that, in spite of the jwsitive and distinct statement of the meaning of the 
parties, tliey were Ixjund to consider tliat the parties did not mean that to 
be taken as to the whole, but only as to a part, and therefore to decide that 
a part of the sum should l)e fX3nalty, although the piirty had said that none 
Should be penalty, and that the otlier part should be liquidated damages, 
althoiigh the parties intended that this character shoold apply to the whole. 
My Lords, I cannot but regret that these refinements have found their way 
into our law in conscxjucncc of the remedial Act of tlie 8 & 9 Will. Ill, 
respecting the relief of parties on bonds for the performance of a covenant, 
the penalty being by that Act confined to the damage actually sustained by a 
breach of the covenant. Cases have occarred in which no great weight has 
been given to the remedy afibrded by the Act, the Statute of Will. Ill ; and 
the Court has held in severai cases, upon great coasideratlon, that the party 
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clAifniug compouiJiitioii had no election to proceed pai'anaount to tJhe 
or go to hi» remedy at common law, but that the statute was to be obeyed 
they held that ho had no election at all. I think it is that statute which ha 
led to the decisions tliat have found their Avay into our law upon the doctrin 
of liquidated damages. However, my Lords, we have no choice in tb 
instance tliat 1 have referred to, as to the fourtli prayer of the bill, but t< 
consider them as liquidated damages ; aud with regard to the other, W( 

must consider them us in the nature of penalty.” 

Tlie last cjise of iin])ortfincc on this subject is that of Rtyuoldi 

V. 

There Krl(\ Justice, said: — 


“ J'Ijo nafiirc of di(^ rontnirt is such that the damage resulting from 
breach of its sti|)ulati(»ns is undetined. If the defendant, being in a well- 
fa vore<l pra(^ti<’0, (covenants that lie will not practice within certain limits, 
and he bn'iiks that covenuiit in one or two instances only, it is impossible to 
calculate the ainuunt of tlie dtiiuage arising from sucli breaches : the plaintiff 
might be tluM’diy pnjvcniled from attending a particular case, or from getting 
into a line of prm*ticc ; ami so it might be lh(‘ loss of a fortune, or it might 
be only the loss of the amount of a particular bill. Jt is said to be a rule of 

law, that ill some ca^cs a stipulation lor payment of a fixed sum counts for 
nothing, and tliat jiarties Ijave put into tlieir deeds words without any 
rnenning ; us in the case of a common bond given on a loan of money, in 
very <‘arly times, relief was given to the obligor, who could indemnify the 
ohliget* by payment of principal And the C'ourts have extended the same 
princi])h' to cov(‘imnls when* the damages for breach of covenant were 
fixed at a very large sum, by saying that tlie parlies only intended that the 
sum due should be recoverable. J»u( the tenor of the later decisions is to 
restrict the operation of that principle, because it militates against another 
great and governing prineijile of law, that ])arties may make 'svhat contracts 
they please within the limits of the. law, and that ^uch contracts shall bo 
carried into effect by the Courts according to the intention of the parties, 
which is to be learnt from the words: in the contract. In some cases a large 
exorcise of discretion has been assumed by the Courts to say, ‘ We will not 
take the words used hy the fiarties, but look to the wliole instrument, and 
give effect to it according to what we think would have been a reasonable 
contract for the purtio.s to enter into.’ But that borders on an absurdity; 
and *if we take away the right of the coniplainiug party to receive the 
damages which have Ih'cii agreed upon, the party complained of may be liable 
to pay, not the extent of damages, w*hich was limited according to his means, 
but an amount far exceeding that,” 


if) 1„ Jur. o. •. p. 1368. 
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Gderidge, J., mid ; — 

** He pnnciple which the caises have ostablished, without my greet <tia« 
orepaue^r, though there is not entire conformity, as to whether the sum 
agreed upon is to be regarded as liquidated damages or a penalty, is to 
ascertain what was the real intention of the parties ; and the other rules 
which have been laid down are ouly to assist us in ascertaining tluit inten* 
tion. The mere fact that the sum stated as liquidated damages is large and 
exaggerated in amount does not establish that it is a penalty.’* 

The following deductions have been drawn from this judgment by 
the Juristic ): — 

In deciding whether a sum t(» l>c paid, in the event of a breach of 
contract, is to be considered as in tlie nature of a penalty or us Ihjfuidated 
damages, tbo real intention of the parties is to be ascertained, and that from 
the words in the contract itself* Other rules upon tin; subject are only to 
assist the Oourts in ascertaining such iulention. 

2. The fact that tlte sum is large, and exaggeitited in amount, does not 
of itself show that it is to be con^idered ns a j>c‘naity. 

“ 3. The fact that more than one thing is to be done or forborne, does not 
determine tlie question. 

** 4* If the covenant relnU^s to matters which arc not of an uncertain 
nature aud amount, c. i/., for payment of a Hiniiller sum, and the damages 
named in the deed are a much larger sum, it is to be regarded as a penalty. 

“ 5. And it seems that if some of the stipulations are of a certain nature 
and amount, and some are of uii uiu'ertuin nature and amount, us the sum 
cannot be treat/cd as liquidated damages in respect of one or more of the sti- 
pulations, it ought not to bo so treated in resjMjct of the others. (Per 
Coleridge, J.) See Galsworthg SirultX^) 

“ 6. If the parties inteniicii that there should he a penalty n^overahle 
over and over again for every brea**h of the covenant, and not that, in case 
of a single breach, the entire contract should l>o at an end, and the sum 
paid for the loss of the whole matter, it will in general l>e a penalty. (Per 
Crompton, J.) 

7. If there be a contract containing stipulations, the breach of which 
cannot be measured in danuiges, the fiarties must l>e taken to have meant that 
the sum agreed on for its uof}-])orformance was to l>e liquidated damages.” 

§ 36. So it is a general maxim of equity not to suffer ml vantage 
to be taken of a penalty or forfeiture when compensation meets the 

8. lor. n. a frt. 1 1 ». ll** (h) 1, Exch. 6o0, and aee Btffs v.Burck ; 28 L. J., Each 267. 

i^ptirrow V. Parii, 31 L. J.. Exvb. 137. 
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justice the crasc.C*) On this ground stands the doctrine of mortgage, 
'‘Once a mortgage alwa3^s a mortgage/ Though the estate was forfeited 
at Law, if the money was not paid to the day ; yet Equity, looking 
tf> the intention of the parties, rather than to the form of language 
iu which it was coviched; hearing in remembrance that the transaction 
was originally one of loan, and mindful that the necessities of the 
borrowtu* should not he tjik(;n unfair tidvantage of, permitted him at 
any time to redeem the Estate on payment of principal, interest, and 
charges. • 


.*57. I'he distinctions drawn in English law to i*elief against 

parthailar classes of covenants in leases, it would be out of place to 
pursue hen* Hut there are some points which it maybe useful to 
notica*. as of ])rohahle oectirrencc before the Judge even in this 
country. Thus in pu]»lic undertakings, as iu Joint Stock Companies 
and lh<‘ like, when* the n<»n-j)a3'ment of calls has forfeited shares, no 
nJief will he givcm ; for the n(‘cessity of punctual payment is apparent; 
and ir this were permitte<h shareholders would hang hack ; find then 
by ]U‘nying reli<*f against the efleet of their own intentional rashness, 
throw th(' ailairs of the Company into confusion; and indeed seriously 
impede, if not entirely defeat the o|»erations of tlie partnership. Thus 
in Si )tnL's \. The of ihe P eopr'ivtora of the Liverpool 

(.* ) Sir Wi/litno (i ro ni hixuI : — 


Hill I*' rouinled ill EoiTeihin* ; ami upon ihe ground, that the 
plriinfilf <li<l iiol <'(»n>i(ler hlui'^clfas a partner ; ami ofl'eriug Compensation ; 
ami prax iut: U* he relieved from the fovleilure. The parties might contract 
upon any dV rius they thought lit, and might impo.se I'erms as arbitrary as 
they plea.-'Od. It m e*'>eutial t»» such transactions. This struck me as not 
like the ease ot imlividiiah. If this specit's of ICqnity i.s open to parties 
engaged in tlicso umlertakiug^, they could not carrital on. It is essen- 
tial, that f le money sleadil In* paid, ami tluit they should know, what is 
tluir situation. Intmi'si is not an adequate compensation, even among 
individuals ; much les> iu the^e undertakings. In {mrticuiar cases Interest 
might Ih’ a eom|>eusatiou : hut in the majority of cases it is no compen- 
sation ; from the uncertainty, iu which they may he left. The eHect is the 
same, w'lieiher money has been paid, or not. I'hey know the consequence. 
The pun\, making tlefault, is no longer a memher ; but if a party, can in 
Equity enti i into a discussion of the eiroumstances, each may bring his 


riic toutuiataon of thin iuris<ik'tioo i» “ the original intent of the case,” and “ the Court 
the party aU that he cxi'Octevl or deaired " P«aihy v. Dnh oj ^omcrier, I Stra, HI, 

(0 15 Tcf. 12?. 
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Suit. They must remain a considerable time, to see, whether a Suit will 
be begun ; and before the Suit can be decided. They do not know, when 
any member will sue. If a bill is to bo permitted, there cannot l>o any 
certainty, that every member, who has made default, may not tile a bill. 
Can the Court impose a limitation of the period, when bills may be filed ? 
If the Court ever began to deal wdth these cases, the nunil>er must bo 
infinite. This is a mode which tho party 1ms, to withdraw from a losing 
concern. Why is not this Equity open to Contractors for tho (iovcrnmeut 
Loans ? Why may not they come here to bo ndie vod, when they have 
failed in making their deposit ; and, if that they could Inivo relief, how 
could Government go on ? It Avould bo just as difiicult for these under- 
takings to go on. If com|)ensation cannot be ertectually made, it ought 
tK»t to l>e ntUuripted. It wouhl be hazanlous to tMiterlain such a l»ill.”(f) 


§ JhS. Again, the })rinei|)l<' is not apj>li(ral)le to the provision of 
an Act of ParliaiiHuit, or of tho L<*gislatiirt\ f>r of conditions iti fjiiw ; 
relief can never be given against the provisions of a Statute ; so in 
Keatlnij v. SjKirnnr^^f} Lonl M(( it net's said : — 


“ It has been nrguotl on the part of tlie pluintilf, that this Court leans 
aguiu>t forf(‘itu^e^, if (he party cun Is; (•()m]M*nsated ; and that ho can in 
this cast*, win re interest ainl septennial fines may be given to the Lauiilord. 
That principle is applicable to eases of coni met, between the parti(?s, but 
not to the Provisions of an Act of Pnrliamenl, or conditions in Law. In 
Peachy v. The Duhe of Somerset, [•>•) Lord Macclesfield makes this dis- 
tinction : he says, cu^es of agreement, and eundilions of the i>:irly, and of 
the Law, are ci'rtuinly to be <li>(iugui>hed ; you can nov«*r say the Law 
has deterinincil hardly, l>ul you may, that the parly has made a hard bar- 
gain. The true ground of relief against penalties when from the original 
intent of the ca.«e, the penalty is only designed to seeun* the money. Tak- 
ing then the principle from Lord Ma^rlvsfield, it is matiifest that in cases 
of mere contract between puities, this (’ouii will relieve, wli<‘n eompen- 
satioii can be given, but against the Provisions of a Statute no relief 
can be given.” 


§ 39. Equity w ill not pennit a pe‘rson to refuse specifically to 
perform his contraet, hy to pay tlu^ penalty for its non- 

performance : — 

“ The general rule” saya Ix>rd St. Leonards'ri) of Equity, is that, if a 


Forfeitures, however, are gfrictwmi juris, and parties who seek to enforce them must 
exactly pursue all that is necessary to be done in order to enable them Ut exercise the 
power. Clarke v. Hart, 5 Jur. n. s. 417. 

(0 1. Ball &B. 867. (m) 1 Stra. 417. 

<•) French r. Macaht, i Dr. and W. 274. And sec CoU v. ft Uc G M. & G. 1 : 
f V. HWirarrf. 84 L. J. Ch. 47. 
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thing be agreed upon to be done, though there is a penidty annexed to 
fiocuro its performance, yet the very thing itself must be done. If a man, 
for instance, agree to sell an estate, and execute his bond for £600, as a 
security for the performance of his contract, he will not be allowed to pay 
the forfeit of his bond and avoid his agreement, but he will be compelled 
to settle tiie estate in B{>ecific performance of his agreement. So, if a man 
covenant to abstain from doing a certain act, and agree, that, if he do it, 
he will pay a sum of money, it would seem that he will be compelled to 
abstain from doing that act ; and, just as in the converse case, he cannot 
elect to br(;ak his engHgenieut by paying for his violation of the contract.” 

§ 40. But a (listiiictiou is observable between penalties, the 
true object of which is to secure the performance of the entire con- 
tract, and sums received as (uidiilonal payment or price of doing 
a paiticular a(^t : as for instance wliere a lessee covenants not to 
plough pasture land ; hut if he does, to pay an additional rent. 
Here, the entire contnict for the lease is not affected by the 
stipulation, but it is in tin' nature of liquidated damages, a specific 
sum ngi’(*ed upon lK*tw(M.*n tlic jwirticjs as the })nce of doing a 
imrticuhir act. So in Ifarily v. Martini^*) Lord lioslyn remarking 
on H^lfe V. Peierson(p), wdiicdi was such a case, swrid : — 

«Tlmt H wan die demise of land to a lessee to do with it as he thought 
pro|)ei‘ ; but if he n«(‘d it in one way, he was to pay one rent, and if in 
another, another ; that is a different cn«e from an agreement not to do a 
thing, with a |>eualty for doing it/’ 


(u) i Cox. 27. 


Oi) 1 Br. P. C. 
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DO DNTO OTHERS AS YOU MAY LAWFULLY DESIRE THEY 

SHOULD DO UNTO YOU. 


Sic utere tuo ut altevum non ladas. 


§ 1. The primary rights of property aiv> comprised by the 
Roman Law in this and its fellow maxim ; Swum adqnv tribuere, 
which together make nj> the Law of Meum and Tirum ; and exprt^BS 
the whole duties of the citizen with res]K‘ct to his enjoyment of his 
own, and his respect for his mdghbour’s propeidy. Practically speak- 
ing, these two maxims make up the sum of the (heat Christian 
Commandment ‘Thou shalt love thy neighbour as thyself;' though 
they want tlie l>eautifiil element of charity, expr(*ssed in the word 
* Love and according to tlie notion of ancient philosophy and poli- 
tics, they were not of that universal world-emhincing obligation 
wliich chai'acterizes the j)reeept of the great Christian t(‘acher. The 
ancients admitted, it is true, the duty of every man towards his 
neighbour ; but the question, who is Diy tteiyhbour, was a stumbling- 
block and an offence to them ; and its solution, a shiboleth in their 


mouths. Thus, it was admitted that citizens were l>ound by reci- 
procal rights and duties to each other ; but vmh the citizen ? 

Aristotle discusses this topic in his politics h(3 there shows 

how various opinions liave l>een held uj>on tlie point : some maintain- 
ing that the citizen must be sprung, on both sideii, father and 
mother, from citizens ; others, that a certain number of generations 
of citizenship are necessary to be jiroved ; others that men enrolled 
from other States, enfranchised after revolution, or manumitted from 
slavery, are to be reckoned among the citizens. Some question 
whether all classes in the same Stiite are citizens. Slaves were 
clearly not; whether Mechanics were, was doubted. The citizens 
were neighbours, inter ee ; but the solution of this difficulty, — like 
most great discoveries, so simple that it seems to lie on the sur- 
face, and by a marvel to have escaped the acute intellects busied 


(«) L.HI,C.2. 
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* 

about it, wa^ refterved for Clirist. He it was who first showed 
that tije circle of neighbourhood was not a fixed figure, but carried 
iihoiit with him, like the horizon, by each traveller whithersoever he 
wandered, clipping in its circumference every individual with whom, 
for the time being, he happened to come in contact 

§ 2. Domat indeed deduces the whole Law from the two great 
Christian Commandments, to love God and our neighbour : — 


“From the love of* (5od springH the ohligatoiy force of the whole Law 
of Nature, whicli is ftaiictioiiecl by the will of ll(*av(;ii, promulgated by nature 
itself; and u])ou that principle the duty of o])edience to the Natural Law is 
made indepcudeiit of the hojie of rew'ard and the fear of j)unishment. From 
the duty of loving our neighbour spring all those o])ligations, the fulfilment 
of which is necessary for the welfare of mankind, and which wc owe to our 
fellow-men as a (lonseciueiice of the primary or of the secondary Natural Law, 
iiieluding as pai't of‘ the secondary Natural Law the duty of obedicuce to 
Municipail Law, without which obedience the social state either could 
not exist at all, nr could not t‘xist in tranquillity, or would not be capable of 
protlucing the greatest wt'Uare (d' mankind, moral as well as physical,” 


In this sense how applicable is the saying of Ulj)ian ; Juris- 
jirudeuf id esi d I riiotru tn et httiiut ndni)u rmon not if id. 


§ ;i. There are many maxims regulative of the rights and duties 
of property wbieli we sbouM briefly enumerate, but they all resolve 
themselves unto so jiiany illustrations of the ])rinci}>al doctrine. 

§ 4. Tlie leading maxim will be found w^dl illustrated by 
Broome(f0; and it luus already been incidentally touched upon in the 
(lis(]uisitk)n upon Damages/^’.' A few more remarks however will 
not bo thrown away here. 

Thus, 1 shall not so build on my own adjoining ground as to 
obstruct or diminish that enjoyment of light and air to which my 
neighlwnr is naturally entitled uptui the principle cujns est solum 
fjus est usque ad (uvluin. The maxim is, uEdijicare in iuo pt*oprio 
solo non licet qttod alteri noccaf.f^O So every proprietor has a right 
indeixmdent of prescription to have the soil supported in its natural 
gtato by the ad jacent soil, and the owner of the adjacent soil must 
not do any thing by removing any portion of the soil either below or 
laterally which may tH^casion a falling in of his neighbour's soil from 


(4j ^74. 


a) Ante p. 105. 


(d) Sec olMorratioQtS Jorisi, rwt 1. pt, 2, p. 131. 



RIGHT TO SUPPORT— NUISANCE. 


151 


iU natural state/ This is in fact a kind of natural easement, all 
adjacent tenements" being mutually dominant and servient for this 
puipose. By the Civil Law, if a man digs a ditch or sepulchre, he 
shall leave between it and liis neighbours land a space e(|ual to 
its depth ; if a well, the spiice of a fathom. And the French Law 
requii*es the same juecaution. The owner of a house luts no right 
apart from prescription to siipj)ort from an adjoining liouse, but 1 am 
lx)und to use all proper care and diligence, that in pulling down 
my own buildings, I do not endanger the fall of my neighbour’s 
house. 8o ol* uiidergroiuul su])port; 1 may not work my own mines 
in such a way as to sap my neighbour’s foundation. And the owner 
of an upper jnin(‘ must not interfov with the How of water I'y 
gravitation into the lower mine so as to make it more injurious b) 
the lower mine and advantageous to himselfCV But the owner of a 
mine not subject to any st‘r\ itrnh^ to an adjoiniim mimf, luis a ritrht 
to work his own mine in the manner most b(‘ue.tieial and convenient 
to himself, though tln‘ natural eonsfs^uenee may be that some 
prejudice may acerms to tin* owner of ilie adjoining mine, so long as 
that does not. arise from negligent or malicious comluct on his 
])art.(.y) In lof)piiig liedges, cutti.ig treats, the work must Ihj 
done so as not to encumber the neighbour’s (dose. So I may uol 
erect water-spouts whi(di e.au.se tbe rain to full on my neighbour’s 
lands. So I may not (;rect shambles to the detriment of my neigh- 
l)our or his proj»ei'ty, <»r carry on an offensivt^ trade such tus bone- 
burning, bdlow-smelting, <k(*.^^d Here the J.»aw of Nuisance apniies. 
And the Legislature has provided that factory chimni(‘s sliall be 
carried up a certain ladght, to cany the smoke above tbe atmosphere 
wc ordinarily breatla*. 

It is now settled tliat smoke, noi.se and oth(*r rmisane(;s are a(;tiori- 
able if they materially interfere with the ortlimiry cc)inf(»rt (»f human 


(f) Hunt V. Jnr. n, a. li)7 ; A'. E. Jlullwatj Cumjmny EUiuH^ G Jur. n. HJ7, 
Affirmed on Appeal, 7 .fur. n. s 6 and II Jur. n. 8.055 ; Caleflnninn Rnihray ComjMmy v. Spratf, 
2 M»cq. 449. 

J V. 13 M. find . 324, f*. c, 33, ,1, C. I*. Idl. 

(y) Smith V. Kenrick, 1 C. B. olft, n s. 0. P. )72. 

(h ) Snch was tbe Roman Law. Man pufareptex cntearid fumitm in sufteridra <tvlijk%a 

imvntti posp, it rei f^^vUutum ta/rm admittat. Idtmqut ait^ e( ex tuptrittre in infeAorn 
(fqnflnt nnn quid nllud Mtifniifi licet. In *«/» cnim nlii hoctentu Jactre liixt. rfuatmuM nihil tn 
nhenuei immittat: fumi nutcm .<!/*«/ postt iqtfur gujHi'inrf.m cum ii^jervttt 
tiqett Jus tin non ess*. tH iia incert. 



RUNNING WATER. 


existence, and it is no defence to say that the act complained of was 
done on a pn>per spot, and was a reasonable use of the lanAW 

§ 5, It is impossible to illustrate this maxim more forcibly than 
by considering the case of running water flowing in a defined and 
natural channel, as rivers, streams, &c., when the riparian lands are 
already occupied.(i) There, each successive three occupants may be 
regard(^(l thus. The uppennost must so use the water flowing 
though his lands as not to interfere with its enjoyment by those 
below him ; the low^cst must respect the same rule with regard to 
those above him, the mid<lle o(tcupant must respect the rights of the 
one above and tlie one below. Thus he could not pen back the 
water on the hinds of tlie one above, or dam them up from flowing 
to the one l)elow. 'Flie leading case on this subject is Mason v. 

That ease (‘arm? twie(‘ bel'ore tlie Court of Kings Bench, and on both 
occasions (elaborate judgments were pronouneed establishing the prin- 
(?iple that il* the owner of land adjoining a stream has once appro- 
priated the wat(?r to a benefieial [uirpose, be may maintain an action 
against any person divin-tiug it from its usual course, though such 
diversion bo tlie continuation of an act done jirovious to that appro- 
priation on his part, provid(?d such diversion has not continued for 
a Hufti(!ient length of tiim? to conflu’ an (?asement. Doubts were 
exjumsed in that case, wlietliiT a riparian jiroprietor could maintain an 
action for int(‘rferen(‘o with the natural How of the water unless he 
had himsi'If approjiriuted tiie water to a iKUicticial purpose. Subse- 
quent (*ase.s however have decided that tli(‘ mere occujiancy of land 
adjoining a stnviin gives the occupier a right, whether he uses the water 
or not, to liave its natural (‘ouditions, within his own limits, pre- 
served from a sensible disturham'e a rising from acts on the part of 
other rijiarian proprietors, whetlier above or below, or on the opposite 
Imnk. And it is not necessary to show actual damage, provided 
that right has lieen interfered with.(0 


(i) Bnmford \\ Turnie}/, 81 L. J.Q. R 4 De 0. aiicl Sm. 322f, 

SmeUing v, Tippinff, II H. L. C. Gl2; Stuciptni IVato'icorks Omjxinf/\, PotUr^ 7 

tinr. n. 880; and Crump w Lnmlkti, 3 L. K. Eq. 400, overruling Hokv. 4 Jur. 

n.ft. 1010. 

(;) Observe however the distiiicti<m between the right which each riparian proprietor 
beaide a natural running stream hat, to have it Jltw undiminished, unpolluted, through his 
land, and the right which a third party, a stratigeT, may have to the use of the water. It is 
the latter which constitutes an Kmtmtni or a prendre. 

(k) f) R and Ad. 1. 

{1) JTindrey v. Ointn, 6 Kxch. 368 . v. ffoddiseg, 1, C. B. D. s. 611 .* Lord 

V. KitekiHj 0 ‘ 
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§ 6. Where the owners of land on opposite sides of a stream aro 
different, the soil of the alveus or bed of the stream belongs to eaeh 
in severalty usque ad uiedium jHum aquce, but neither is entitled so 
to use it as to interfere with the natural How of the stream. And 
the late case of Blckett v. 3/orrw,(») which wtis an appeal to the 
House of Loixis from the Scotch Court of Se.ssion, establishes the 

•f 

principle that any sensible encroachment upon the alveus of a run- 
ing stream may be complained of by an adjacent or opposite proprie- 
tor without the necessity of proving either that damage has been 
sustained or that it is likely U* be sustained from that cause. 


§ 7. It is not iieces.sary here to consider at any length the rights 
to the enjoyment of waters in other forms : that is to say, water 
flowing naturally without liav'ing a delim*d course, as springs, surface 
watiir, W'ater in a ttink, an<l tlic like : or waters flowing in an arti- 
ficial channel whether the wat(?r flow fioiu natural or artificial 
sources; or vvatm* in the sea, estuaries, or tidal livers. But in this 
country it may hapj»en that a man may occupy a stream an<l turn 
it to use, where there an* neither occupants below nor above liim. 
For instfuice, a coflee-plantcr enjctiiig a mill upon a stream in the 
jungle W'hicli he has clcare<l, when* tin* land above and below liim 
is unoccupied. In such a cas(* I coiufcive he would ac({uire a right 
as the first occupant, and hy oMer, against those who miglit subse- 
quently Uike 11 ]) the lands cither above or ht*lovv him. 


§ H. Wliere wate*r, arises within a deflned (*hanncl, as in tlio hogs 
and marslu‘s on the Neilgherries, it belongs to tla* occupant of the 
adjacent lands exclusively ' s«) with res])eet to [Mjrcolating water, 
water overflowing and oozing down a road, the adjacent occuj»ant 
has a right to the use of the wlnde of it : he injures no neighbour 
by the use of his own : and a fortiori lie is entitled to the water 
separated from all other waU*r, as in a jK>nd, tank or reservoir, solely 
on his own land. 


§ 9. Underground wat<*.rs are subject or not to the sanui treat- 
ment as these wdiich ap|)<*ar in the suifa^ie, according as they flow in 
regular defined subterranean channels or simply lie genial under 
the soil In the former case they cannot be interrupted to the 
prejudice of the owners of the suj)erior and inferior estates ; in the 
latter they may. 


L. K. l.U. L. ?c. Ap. 47. 
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ACTON V. BLUNDELL. 


§ 10. The first ca«e in which a distinction was made between un- 
derground and surface waters was Acton v. Blundellyi^) and in that 
<.tase Tyndall, C. J expressed an opinion that the principles regulating 
the rights of riparian occupiers have no application to underground 
waters, but the point actuall}" decided was that the owner of a weU 
haa no right, apart from prescription, to maintain an action against 
a neighbcmriug pro{)rietor who, in getting coal from his own soil in 
the usual and proper way, causes the well to become dry. Then came 
the case of Dickuison v. T/ie Grand Junction Caned Company, 
which was a case scut by the Muster of the Rolls for the opinion of 
the Court of Exche<jucr, in which it was distinctly laid dowm by 
Parke, B., delivering the unanimous judgment of the Court, that an 
action lay against th(j defi'ndants for abstracting by means of a W’ell 
on their own land, w.'itcr wdiich never did form }>art of the water of 
a river, but was ]uevcnt(sl from doing so l)y the excavation of the 
well, whether such water was part t»f an underground water-course 
or percolated thri)Ui‘h Ihc strata. A dislii\(‘tiou was suggested between 
cases in wbicli wat r was wilfully and kn{>wingly abstracted, and 
these in whiclt it n»ight lu‘ in\p(»s.sib]c to know that water would be 
abstracU>d by th<‘ an eoiuplaimsl of d’his <lecisit>n, however, was 
practically oven'u](‘d by the cast' 4»f Clufficutore v. lilchards^^i) in 
the House of Lords on apja^al fr<»m the Hxehe(|uer Chamber, which 
may Ik' said t«> have ssetthd the law on tin* subject as far as (he 
English (\uirtsare concermid. 

Whit)na)\, J., in delivering tlic opinion of six of the Judges, thus 
stated the cuuse ; 


“ The plaintiff is the occupier of an aueienl mill on the ritcr WandJe, 
and for more than sixty years before the present union, he, and all the 
preceding occupieivi of tho mill, used, as of righr, the ilow of the river 
for the purjKise of working their mill. It also appe^ars that the river 
always has boeu supplied, above the plain litl vs miil, in part, by the water 
produced by tho niiufall on a district of many thousand acres in extent, 
comprising the town of Croydon and it.s vicinity. Tho water of the 
rainfall sinks Into the ground to various depths, and then flows and 
percolates through the strata to the AVauillo, |»art rising to the surface, 
and part lintling it;? way underground in coursers which continually vaiy. 
The Local Board of Health of Croydon (represented in this action by 
the defendant), for the purpose of supplying the town with water, and 
for other saniuuy purposes, sunk a %vell in their own land in the town, 

to) ri M. and W. 8t4. {p) ‘2) L, J. Each- 

(‘p S .’ur. n s. and ste v. Bc<trr( Workf. 32 L .L Q, B. U*:>. 
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and about a quarter of a mile from the river Wandie, and pumped up 
large quantities ’of water from their well for the supply of Croydon ; 
and by means of the well and the pumping, the Local Board of Health 
did divert and intercept underground wuicr, but underground water only, 
that otherwise would have flowed and found its way into the river, and 
so to the plaintill'’s mill ; and (he quantity so diverted and intercepted 
was sufficient to Ik; of sensible value towards the working of the plain* 
tiffs mill. 


** Tlie question is, whether the plainlid' can miimtain an action against 
the Local Board of Health for this* (liv(‘rj>ion and interception of the un- 
derground water.*' 


The House of Lords litdd, affirming the decision of the Exchequer 
Ohaml>er, that ho could not, Lr>rd WensIej/iJtde (Baron Parke) how- 
ever, while assenting, expressed a wish to lu‘ar further argument, and 


said he douhted very much the legality of the defendant's acts in 


abstracting water for the use of persons uneoimected 


with their 


estate. It will Ik* observed th.at in this case the water abstracted 


waA supplied to the inhabitants of the town of Croydon, wVio wore 
presumably' within the supply of the stime water-shed, and thus might 
have taken their share directly. Hence it is j)o.ssibly still open to con- 
tention that an action would lie for an abstraction of water of one 


district or water-shed, for the use of the inliabitants of another, who 


could not themselves liavo a(icess to any portion of such water-supply 
by’’ digging on their own land.s. It is (Uirtainly^ difficult to recon- 
cile the doctrine of an unlimited right to abstract und(*rgi’ound water 
with the maxim sir nfere tuo ete fmaqinc, the cast* of a Water Com- 
pany', by means of a gigtintic sy'.stcm of mills and pumps on their 
own laud, abstracting nearly the whole water-supply of a district. 
Could it be said that no axttion would lie though the whole district 
might he turned into a desert ^ It is tnn*, that works of this mag- 
nitude are generally dime under Legislative enactments wdiich usually 
provide for compensation for damage done by the execution of the 
works, but it has been held that, in the absence of express provision to 
the contrary', compensation for damage in these enactments means 
compensation for damage such as would have been ground for an 
action at common Iaw,f»-) so that in the caae which we aupposed the 
injured inhabitants might be without a remedy. 


{r) Caltdonian Railway Company v. Ogilry, 2 Sfaeg. 229 ; Sew River Compamf v. Jokn$&n^ 
h, i. M*. Ca. 93 ; Bey, t. Metropoliian Board of Worke^ 32 L. 3, Q, B. 10$ ; RieketL V. Matron 
Raihemy Company, 2 L R. H. L, 175 ; fiafl v. Mayor 4*". of Britiol 2 U R, C. F. 
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1 1. Though tlw‘ subject is not exactly illustrative of the i»e> 
sent topic, the notice of these rights of water would *be hardly com- 
plete without touching on the right of accretion, the jus aUuviorm, 
which occurs frequently on the banks of our larger rivers, where 
land is constantly being swept away on one side and thrown up on 
the other, or in the form of islands. Mr. Forbes of Dacca, in his 
evidence l*forc the Ctdonirotion C-ommittee, gives an instance of the 
Government claiming an entire estiite jv re aUuvionis. The water 
first washed away jairt of tli(! esbite, which re-appeared in the shape 
of an island ; this the Government claimed, because it was an island ; 
short, ly after the rest of thi‘ csbite follow'cd, and formed on to the 
i.slnnd ; this w.as also cl;iimcd as an aecretion.W Blodstmieit) thus 
Ktatos tho Linv : - - 

“ So also in sonic cusc.'*, wlicn* flic La\vs of oflier nations given right by 
occufMincy, as in lands newly crealcd, by the. rising of an island in the 80 a oi 
in a riv(*r or by llic allnv'ion or flerclietion oi the water, s j in tlicsc instances 
<lio Law of Knglund at-sign.^ <h(‘ni an immediate owner. hor HvcictOfi 
tells us,bd that if an i^Iarnl arise in the middle of a rircr, it belongs in com- 
mon to those who liav<‘ lands on cne.li side thereof; but if it be nearer to 
one bank limn the other, it iH'longs only to him who is proprietor of the near- 
est shore : which is agr(‘cul)l(* to, and jirohahiy cojiicd from, the Civil Law.(r) 
Yet this seems only t(> he reasonable, where the soil of the river is equally 
tlivided Ud weeu the owners of tlie <q)posile sliores : for ii the whole soil is 
the freehold of any one man, as it uMially is whenever u several fishery is 
eluimed,(’'’) tiu're it seems just (and so i> the constant practice) that the 
eyotts or little islands, arising in any part of the river, shall lie the property 
of him who ow’iicth the piscaiy and the soil. However, in case a new 
island rise in the -vcfli, though the Civil Law gives it to the first occupant,!(*) 
yet GUI'S gives it to tin* kiiig.l'd Ainl as to lands gained from the sea, either 
by alluvion by the washing up of sand and eartli, so as in time to make 
terra firma ; or by dcrclietion, ns when the s<*a slu inks back below the usual 
watermai'k ; in these cases the Law is lield to be, that if this gain be by 
little and little, by small and imj>crcoptible degrees, it shall go to the owner 
of the land aiyoining.l') For de minimis non curat lex : and, besides, these 
owners being often losers by the breaking in of the sea, or at charges to 
keep it out, this [KKssible gain is therefore a reciprocal consideration for such 
possible chai’go of loss. But, if the alluvion or dereliction be sudden and 
cousidenible, in this case it belongs to the king ; for, as the king is lord of 

(#) S 0 $ Ih*€ </, oj SuhkrUt r, tC, /. CotHpanji^ f» Mo /. A. 167. 

<0 Book 2, p, %\, itt) /, *i, c. 2. (r) Inst, 2, I. 22. (») Salk. 667. See page 

U' 1 t**- nnet. I 2 c 3. (?) 2, Roll. Abr. 170. Drer 626, 
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tlie sea, and so owner of the toil while it is coTered with water, it is but 
reasonable he should haTo the soil, when the water has left it di 7 .(<») So 
that the quantity of ground ginned, and the time during which it is gaining, 
are what make it either the kiug*s, or the subject's propc^'ty. In the same 
manner if a river, running between two lordships, by degrees gains upon the 
one, and thereby leaves the otlier dry ; Uie owner who loses his ground thus 
imperceptibly has no remedy : but if the course of the river be changed by a 
sudden and violent flood, or other liasty means, and thereby a man loses his 
ground, it is said that he shall have what the river lias left in any other 
place, as a recompense for this sudden loss.(*) And this law of alluvions and 
derelictions, with regard to rirers^ is nearly tlie same in the imperial 
law ;(^) from whence imleed those our determinations seem to have been 
drawn and adopted ; but wo ourselves, as islanders, have applied them to 
marine increases ; and have given our sovereign the prerogative lie enjoys, 
Bfi well upon the particular reasons hefor<^-meiitioned, as upon (his other 
general ground of prerogative, which was formerly remark that wdmt- 
ever hath no other owner is vested hv Law in the king.” 

§ 12. And as to maritime aetTetions, Lord in his w^ork 

* De J nre Marls^' says : — 

This jus (tlluvionisy as 1 have before said, is, de jure com^nuniy by the 
Law of England, the King’s, viz., if by any marks or measures it can he 
know'D what is so gained, for if the gain be so insensible and indiscernible by 
any limits or marks tliat it cannot be known, idem cst non esse et non 
apparcrCy as well in maritime increases us in the increases by inland rivers.” 

§ 13. The Law with respect to artificial streams such as clmnnels 
and water-courses affords a strong illustration of this maxim ; — 

** In cases of this kind,” writes Mr. P/iear, it is convenient to temi the 
stream an artificial stream^ and when considering the relations subsisting 
between tlie vai ious riparian pn»prietors, it must lx; rememlx'red that they are 
necessarily subservient to the right of those jx*rsons, for whose benefit the 
existence, or at any rate, the present state of tlic stream was brought about, 
to reap the atlvantages intended for them. Eacli owner of land which bor- 
ders upon such a stream is bound by positive duty to receive it under such 
circumstances, as to quantity and quality, and generally to submit to such 
disadvantages,^') in relation to the maintenance of tlie stream, as its bene- 
fleianes have a right, either by statute or otherwise, to impose upon him ; 
and if it was originally a natural flow of water, his own rights will follow 
after this duty, as far as they are not inconsistent with it ; but if the water 

(a) CiUis, »4. 2S. (i) /6>U 2a (c) Inti. 2, I, 20, 21, 22, 2S, 24. (</) See. Vol. I, page 

(«) ▼. Woointchy 28 Bwv. 228 : See »l«o Bottock r. Soiih Sfnffordthii^ 
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come from artificial wnirceHW he can then claim no right, by reaeon Of the 
utream pawing through hie land, except the negative right of being pro- 
tected from any increase of his burden at the hands, either of the other 
proprietors, or of the owners and beneficiaries of the artificial stream. 

** In other words, as regards the artificial stream, or the artificial condition 
of a natural stream, as the case may be, the proprietor of the land through 
which it passes, is subject to an easement, the nature of which is defined 
solely by contract between him and the person entitled to its enjoyment ; 
but to no one else is he under any obligations in respect of it. The simple 
fact, that an artificial stream passes through the lands of A. and B. respec- 
tively, does not render it, like a stream existing naturally, a common subject 
of property for A. and B. ; they have no rights between each other in 
rofereiice to it considered as a stream ; each may treat it as his own absolute 
property, subject only to the condition under which he must enjoy every 
other poi tiou of liis property, namely, the observance of the maxim, Sic utere 
tuo ut alienum non ladas. Thus, supposing the artificial stream in ques- 
tion to iKi a H(»rt of sewer or cut, for carrying olf dye-water,(^) &c., from the 
premises of a certuiu manufacturer, say M., then both A. and B. have an 
express contract, wliattjvor it may be, w'ith M., in reference to the passage of 
the dye- water through their respc^ctive lands, but not, necessarily any whatever 
with each other : each of them, as A. is bound to receive it when it comes 
to liiin, but having done this, be may keep possession of it, and consume it if 
he finds it useful, say, for instance, as liquid manure ; and this, notwithstand- 
ing that his lower neighbours, B. ami C., can make as advantageous use of it 
’as himself, and are anxious to have it for that purpose. If, however, A. 
pc?nnits it to pass to B., he must not increase its volume or impurity by dis- 
charge Iroin liis own premises, or in any way alter its chai-acter ; he can do 
nothing to affect the actual condition of B.’s land, except as M.’s agent, and, 
tlierofore, within the terms of M.’s contract. It should be remembered in 
connection w'ith these points, that while, for tlie reasons already dwelt upon, 
stopping the waters of a natural stream is a direct interference with the 
propei'ty of lower riparian land-owmers, the coutiary is the case with other 
waters, which in fact, belong in no sense to any other person than the owner 
of the land upon which they are for the time being, 

“Of course B. may enter into an express contract with eiUier M. or A, 
that a certain quantity of dye-water shall he continually sent down to him, 
or he may acquire!*) a right to tliis, or to any greater extent, by any of the 

(/) RW T. Wirud, 8 Ex. 779. A md Jicehdalf Canal Company r. King, 14Q.B.U5; 

l*ropn€tor» o/ Siafordthirt, 4c, Canal t. Proprietors qJ Birmingham Canal, 1 L. R. H. ‘ " 

( g) Shatp V, WaterhoHOf, 8 Jur. n. «. Q. B. 10?. 
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Taiioos modes of aoquisitioii which will form the subject of consideratioo in 
Inter Beeiions. But eyen in such cuse, if B/s contract were with M. onlj, 
he would have no power to prevent A. from interrupting the watery 
if he chose.** 

§ 14. So with regard to dangerous instruments ; if a man will 
keep them about his premises, he must take all due caution that 
they shall not cause injury to others. Wliere, therefore, defendant, 
in the case of Dixon v. BellS*^ being j>osses,sod of a loaded gun, sent 
a young girl to fetch it, with directions to take the priming out, 
which was accordingly done, and a damage accrued to the jdaintifTs 
son in consequence of the girl’s presenting the gun at him and draw- 
ing the trigger, when the gun went off; it was held, that the defend- 
ant was liable to damages in an action on the ease. “Tf,” observes 
Lord Denman, delivering tlie judgment of the (\)nrt of Queens 
Bench in LiJnch v. Knnlin J) : -- 


** I am guilty ol* iieglig(‘uee in leaving anything daugerims in a place 
where I know it lu Ik* extreuifly [uubuhhi that Kiiiie other person will 
unjustifiably set it in motion, to the injury of a tliirJ ; and if that injury 
should be brought about, I presume tliat the sufierer might have redress by 
action against both or either of the two, hut unquestionahly against the 
first.*’ ‘‘In the case referred to,” writes Mr. Broome^ “the evid(‘uce showed 
that the defendant hud negligently left his hoi'M.* and cart uiiallemled in the 
8ti*eet ; and that pluiutifl’, a (‘hild seven years old, having got upon the cart 
in play, another child incautiously led the horse on, wherehy plaintiff was 
thrown down and liurt ; and, in auswrr to the arginnent, that plaintiff U)uld 
not recover, Laving, hy his own act, contril)iJtCMl to the ueeident, it was 
observed, that the plamtiff, although acting without prudence or thought, had 
shown these qualities in as great a degree as he could he expected to possess 
tliem, and that his mi.seonduct, at all events, Ixm; no proportion to that of 
the defendant. The established nile, indeed, ap])lieable to such cases is, 
that the mere want of a superior degree of skill oi* care cannot he set up as 
a bar to the plaiutifT s claim for redress ; and that, although the plaintiff may 
himself have been guilty of negligence, yet, unless he might, by the exercise 
of ordinaiy cai'e, have avoided the consequences of the defendant’s negli- 
gence, he will l)e entitletl to recover ; if, by ordinary care, he might have 
avoided them, he must be considered as the author of his own wrong. 


(t) 1. iitark 2»7. 

(;I IQ. B, 29 s. c. 10 L. J. n. 8. Q. B.73, Ante p. 116, Bat see J/an^an v. AtUrton, 1 L. R. 
Exeh. 239, where it was held that no action coold be maintained for injarjr canted by 
defendant's machine txpoted in a pabUc place, to a boy four yean old. who put hit bands 
in the machine while another boy was taming the handle. 
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Ordinary care» it iias, moreover, been observed, must mean that degree of 
care which may reasonably be expected from a person in the plaintiff’s 
situation ; and, in the absence of such ordinaiy care on the part of the 
plaiotiffi the case will fall within and be governed by the general rule 
of the Euglisli Law, that no one can maintain an action for a wrong where 
he has consented or contributed to the act which occasions his loss. 

“ It is not, however, true as a geueml proposition, that misconduct, even 
wilful and culpable misconduct, must necessarily exclude the plaintiff who is 
guilty of it from the right to sue ; and against such general proposition the 
case of Bird v. Holbrook, is a decisive authority. lu that case, the defend- 
nut, for the protection of his property, some of which had been stolen, set 

a Hpring-gun, without notice, in a walled garden, at a distance from his 
house, and the plaintiff, who climbed over the wall in pursuit of a stray 
fowl, having been sliot and seriously injured, the defendant was held liable 
in damages. It was, indeed, ob.^erved, in a very recent case, that this 
decision ]>rocecdcd on tlic ground, that setting a spring-gun without notice 
was, even indepondeutly of the statute, an unlawful act ; but, it was like- 
wise remnrkt'd, that, ultiiough the correotiu'ss of sucli a position might 
IKii’hups be (jucsiioued, yet, if it were sound, the above decision was 
correct; ami, on the whole, we may, it seems, conclude with reference 
to this subject, that although the law, in certain cases, forbids the set- 
ting of instruments capable of causing injury to man, whore such in- 
jury will be a probable consequence of setting them, yet, with the excep- 
tion of those eases, a man has a right to do what he pleases with his 
own laud.” 

Those who wish to pursue this toj>ie further, will find an able 
<liscussioii of the right in tlie Attorney General v. Chamhersfl^^ 

15. But when reasonable care is taken to guard against 
oixiinary accidents, no liability aiises from extraordinary. There- 
fore in Blyth v. Hinnlnyhani Water W’ orks Co'nipanyJJ) where a 
Cbrapany, incorjKirated for supplying a street with water, construct- 
ed their apparatus according to the best know^n system, and kept it 
in projwr n^piir for tw^enty-five years, at the end of which time a 
frost of unusual severity rn'ted on the apparatus, so as to cause 
injury to the propi'rty of another person : the Company was not 
held liable for negligence. 

Negligence in that case was well defined by Alderaon, B. He said it 
Consists in the omitting to do smnething that a reasonable man would 


ft) b. Jar. n. 5-. p. 743. 


(f) 2, Jur, n. s. 333, 
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do, or the doing something that a reasonable man would not do ; in eitlier 
case causing, unintentionally, mischief to a third pai1y.**(m) 

§ 16. In the recent most im|X)rtant case of Fletcher v. RyldndsS^) 
the broad principle was laid down that one who brings upon his 
land and collects and keeps there anytliing likely to do mischief if 
it escapes, is primd ftwie liable for all damage caused by its es(m.pe. 
In that case the defendants had constructed a reservoir on their own 
land over some old shafts, leading to the phuutift*’s mines, the exist- 
ence of which was unknown to the defendants. On the reservoir 
being filled, the water burst into those sliafts and flooded the plain- 
tiff’s mine, and it was held by the Court of Exchequer Chamber, 
reversing the decision of the Court of Exchequer, that the defendants 
were liable for the damage so caused : — 

“ We think,” said Blachhurny J., delivering the judgment of the Court 

that the true rule of law is that the person who for his own purposes brings 
on his lands and collects an<l kcH'ps there anytliing likely to do mischief if it 
escapes, must keep it in at his peril ; and if he does not do so is primd facie 
answerable for all the damage which is the natural consequence of its escape. 
Ho can excuse himself by showing that the escape was owing to the plaintiiTa 
default ; or perhaps that the escape was the consequence of vis major or 
the Act of God ; but as nothing of the sort exists here, it is urmeccssaiy to 
inquire what excuse would be sufficient. The general ruh*, ns above stated, 
seems on principle just. The person whose grass or corn is eaten down by 
the escaping cattle of his neighbour, or wliose mine is flooded by the water 
from his neighbour’s reservoir, or whose cellar is invaded by the filth of his 
neighbour’s privy, or wdioso habitation is made unhealthy by the fumes and 
noisome vapours of his neighbour’s alkali works, is damnified without any 
fiiult of his own ; and it seems but reasonable, that the neighbour who has 
brought something on his own property which was not natumlly there, harm- 
less to others as long as it is confined to his own property, but which he 
knows to be mischievous if it gets on his neighbour’s, sliould be obliged to 
make good the damage which ensues if he d(x;s not succeed in confining it to 
his own proj>erty. But for his act in bringing it there, no mitchief would 
have accrued, and it seems but just tliat he should at his peril keep it there, 
80 that uo mischief may accrue, or answer for the natural and anticipated 
consequences. And upon authority, this we think, is established to l)e the 
law, whether the things so brought be beasts or water or filth or stenches.” 

The principle involved in this case is of the greatest possible 
importance in this country as affecting the liability of the owners of 

(w») And tee Obftffatioas, 4 Jat. pt 2, p, 401. (it) 1 B. Each. 265. 

21 
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iarikH and other artificial reservoirs for damage done by escape of 
water from them. The actual decision only establishes the liability 
of the person who brings the dangerous element on his land, but the 
words used in the course of the judgment are very wide, and many 
of the reasons given for the decision apply equally to the owner of 
land keeping a dangerous eloment thereon, howsoever brought there. 
The dijcision of Lord Holts too in Tenant v. Goldnrinip) upon which 
the Court mainly rested its judgment, certainly appears to go the 
length of estfiblisliing the absolute liability of the owner. That was 
an action for damage done to plaintiff s cellai' by the escape of filth 
from defendant’s i)rivy separated therefrom by a wall belonging to 
defendant. It was held that the defendant was liable, and the rea- 
sons given by Holt, C. J., were, according to the concise report 
in Halh Ul, “ because it was the defendant’s wall and the defendant’s 
filtli, and he was V)ound of common right to keep his wall so as his 
filth might not damnify his neighbour, and that it was a trespass on 
his neighbour, as if liis beasts should escape, or one should make a 
groat hetip on the border of his ground, and it should tumble and 
roll down upon his neighbour’s.” 

It may l»e doubU^<l whether in this country where artificial irriga- 
tion is the rule and not the ex(*eption, and tiinks and reservoirs are 
necessary to existence, it would be hold that the owners of such 
rt^servoirs are absoluU^ly liable for any mischief arising from the 
existence of tlu‘ same, though caused by exceptional rainfall or other 
circumstances over which they could have no control. Whatever 
might be tlio case with regtird to newly constnieted irrigation works ; 
as to those of long standing and which stand practically in the same 
position as natural streams and lakes, the sounder principle would 
seem to be that the only obligation upon their owners or occupiers, 
is to use the onlimiry precautions to prevent injury to others from 
the escape of water. 

§ 17. So if a man keep dangerous animals after he has become 
aware of their ferocity, lie is liable for any mischief caused by them. 
Wliotlier they ho fenv nainnv, which escajie, or ferocious animals of 
a reclaimed nature, as savage dogs, the rule is equally the same. 
Thus in Jachio)i> v, SmUJufoiitiP) whei’c the action was brought for 


(o) 1 Salk. 360. 

{p) 13 li. and W. :> 63 . And ice Ota«rvatioQ$. 5 Jur. n. s. pt. 2, pp. 24 & 283. 
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k^ping a ram which was in the habit of attacking people. 

B., said t — 

In truths there is no distinction l>cttveen tiic ca^te of an animal which 
breaks through the tameness of its nature, and is tierce, and known by the 
owner to be so, and one which i» fertt natuney 

§ 18. So with reference to this general principle of jurisprudence 
we may advantageously give instances from JitstinujiM : — 

** The Law requires that a man should not do even what he has a right 
to do in a manner which he ought not to adopt.” 

On this subject JivstinJan toadies as follows:— 

If a man by throwing a javelin for his diversion or exercise happen to 
kill a slave who is passing, a distinction must be drawn. If llie slave be 
killed by a soldier while he is oxcreisiiig in a place appointed for that pur- 
pose, the soldier is not in fault : but if any other person did it, that perswi 
is legally guilty of a fault (culpn). And so it is if n soldier exercise himself 
by throwing darts in a place not set apart for that purpose. 

** Also if a man lopping off brauches from a tree killed your slave who is 
going by, he* is guilty of a fault if this wtis done near a public road or way, 
and he did not call out that pas8er.s-by might avoid the full of the branch : 
but if he gave warning and the passer-by did not take care of himself, the 
lopper is not liable, lie is equally free from fault if he was at work away 
from a road or in the middle of a field, though he did not give warning, for 
no stranger had a right to go there.” 

These two paragraphs rest on the principle that when a man does 
that which he has a right to do, in such a manner tliat no miscluef 
can reasonably be apprehended therefrom, wliatcver mischief docs in 
fact arise is fortuitous, so far as he is concerned, and therefore he is 
not liable. 

§ 19. So, where a man has a duty to perform, care must bo taken 
not to exceed its limits. Thus, though it is lawful to correct a child, 
or scholar, or an apprentice, it must be done in moderation, and the 
duty can afford no justification for cruelty, .os the case of the infamous 
Mrs. Brownrigg taught ua So, the Roman Law says, Levis duntaxat 
castigatio concessa esi docent i ; and, Prceceptorls nlmla swvitia culpa* 
adnumeratur : and see generally the Aquilian Law. • 

§ 20. A further illustration of the general rule is to l>e found in 
the maxim of Ulpum ; Nemo plus juris ad alimn iransferre j^oiest 
quam ipse haberet. No man can transfer to another rights which he 


(f) loit. L. IV, 1. 3, $ 4. 3. 
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does not himself possess. For it is clear that this cannot be dime 
withoat derogating from the rights of some third party, or of the 
State. Thus, a mortgagor cannot sell more than his Equity of 
redemption ; nor a mortgagee more than his own mortgage term. 
Quodmenmed, sine facto meovel defecturtieOf amitti vel inoMenum 
transferri non j)ote8t, 

§ 21. The Hindh Law furnishes us with an admirable illustra- 
tion of this principle. Ordinarily speaking, the possessor of self- 
a(i(| Hired proficity may dispose of it as he pleases ; but in the case of 
a father, meiiihor of an undivided family, acquiring such property, it 
seems, according to the Mltacahara, which gives the Law in this 
Presidency, (tliough the rule is less stringent in Bengal) that he can- 
not alienate the immoveable, without the consent of the sona For 
they liavo by birth an inchoate right in all the father’s property ; and 
therefore in the case of M, Veeraini Goorulen v. Moota2/ee,ir) the Sud- 
der refused to entertain a special appeal by the daughter, to whom 
the father had given a small ])ortion of his self-acquired landed estate. 
After the father’s death the son sued for the recovery, on. the ground 
that the gift was against his will, and the Pundit, on reference being 
made to him, declared that the son s consent was neces8ar}\(«) And 
such ap|Ksirs to he the Law. The tendency of our Courts is to 
unfetter the alienation of land. And it Ls now settled that on aliena- 
tion by a member of an undivided family is good to the extent of the 
share to which, if partition were made, he would be entitled.(0 And 
in tills respect there apjiears to be no distinction between a father and 
any other memlier of the faDiily,(‘d so that an alienation by a father 
of self-acquired immoveable property would be valid, without the 
consent of his sons, to the extent of his own share. Again, a Hindik 
widow in default of male issue of her liusband, succeeds to the 
possession of the whole of his estate, hut, her interest in it being only 
a qualified and limited one, she cannot alienate except for religious or 
charitable objects, or those supposed to be connected with her hus- 
band’s spiritual welfare or for necessary family purposes.(0 But it 
seems that her dis|X)sition of her husband’s proj)erty is good for her 
life,(^) tliough it scH?ms difficult to reconcile this with the principal 

(r) Special App., Sadder, 28ih August 185a 
(f) 2 Stra. H. L. 11, Mitac. cb. 1, s 1, g 27 ; Stra. Man. $ U9. 

(0 1 Mad. II. C. It 471. («) 2 Mad. H. C. R. 416, 

(v) CvlJector of UfosuVfiatam v. CavaJ^ Vfmeato NarraiHajHiK, 8 Mo. 1, A. 

{w) 2 Mad. H. C. K. 8SS, 8 ib. 116. 
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giound of tile Privy Council decision lest quoted wliidi was tlie state 
of tutelage and dependence of a widow under tlio HindA law, and her 
consequent incapacity to make any valid disjxisition of property. 

§ 22, There are however certain exceptions in which a party 
undoubtedly does give by transference a larger estate than he himself 
possesses, according to the English Law. The firet is tliat of sale in 
market overt of chattels personal : — 

A sale of goods, even by a party ivlio has himself only the possession, 
and not the property, as a thief or a finder, will ho valid against the rightful 
owner, provided it be made in market overt during tlie usual market horn's, 
unless such goods were the property of the king, oi* unless tJjc buyer know 
that the property was not in the seller, or there was any other fmud in the 
ti'ansaction. 

“ Mai'ket overt, we may likewise observe, is defined to Ikj a fair or mar- 
ket held at stated intervals in particular places, by virtue of u charter or 
prescription. In the city of Loudon, however, the custom is, that every 
shop is, except ou Sunday, market overt in n'gard to the goods usually and 
publicly sold therein ; and a sale within the city of London, in an open shop, 
of goods usually dealt in there, is a sale in market overt, tliough the pro- 
mises are described in evidence as a warehoua>o, and are not sufficiently open 
to the street for a person on tiie outside to see what passes within. By 8tat. 
1, Jac, 1, c. 21, it is enacted, that the sale of any goods wrongfully taken 
to any pawnbroker in London, or within two miles thereof, shall not alter 
the property ; for this, being usually a clandestine trade, is therefore made 
an exception to tlie general rule.”(») 

§ 28. Another exception to the general nile is the ca.se of negoci- 
able instruments, such as bill-' of exchange and promissory' nfites, the 
property in which, like that in cf»in, piisses with the possession to a 
bond fde transferee wdien they arc in that state in which by law 
and usage they are transferable by delivery. The lea<ling (*nse is 
MiUer V. RaceXy) And thougli it is a good defence to an /iction by 
the original payee of such an iastruraent, that it was given for no 
consideration or for an illegal one, it Is none to an action hy a bond 
fide holder who has given value for the instrument before it was due.^‘) 

Upon the same principle depends the doctrine tiiat, though the 

Broome Leg. Max. 630, SUt. 7 & 8, Geo. 4, c. 29, (the Larcen^r Act) provide* (s. o7) that 
on an indictment by tbe owner and conviction ooder that Act the property ehall be reitored 
to the owner or his represcntatiTcs. Sale by sample is not sale in market overt, tbe goods 
mast be in the market in bulk. Crame v. London Dock Companf/^ 83 L. J. Q. B. 224. 

(y) 1 Sm. L. C. 389. (s) Bobinton v. Br}fnoldi 2 Q. B. 196, Sm. Merc. Law 266, 
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unpaid vendor of goods has a right to stop them before they have 
reached his insolvent vendee, yet if the vendee has indorsed the bffl 
of lading to a bond fide assignee, such assignee has a right to hold the 
goods as against the unpaid vendor.(«) Thus in Jerikyna v. Uabomefi) 
Tiiulal, C. J,, said : — 

“ The actual holder of an indorsed bill of lading, may, undoubtedly, by 
indorsomcnt, truiiHfer a greater right than he himself has. It is at variance 
with the general principles of Law, that a man should be allowed to transfer 
to another a right which ho himself has not. But the exception is founded 
in the nature of the tmusaction in question which being, like a bill of 
exchange, a negociable instrumenr, for the general convenience of commerce, 
has I)een allowed to have an effect at variance with the ordinary principles 
of Law. Blit this o]Kjrntion of a bill of lading, being derived from its nego- 
ciable quality, appears to us to be confined to the case where the person 
who transfers the right is himself in possession of the bill of lading, so as to 
Ih», in a situation to transfer the instrument itself, which is the symbol of the 
property itself.” 

§ 24. It may be useful licrc to state the Roman Law 

“ If, as Sarigny remarks,” writes Mr. Phillimorei^) “ it were possible to 
make propi'rfy and possession legally inseparable, and to consider the posses- 
sor alont* ns the jiroprietor, the theory of possession would be very simple, 
ll hafipens, however, that sucli a staU» of things is not compatible with the 
artificial habits and exigencies of social life. The separation of possession 
and pro[K?rty is an infallihle couse<|ueiice of advancing refinement. Posses- 
sion, the exUu'nnl sign of property, ceases to bo an infallible guide to the 
real owner ; aud yet ns there are many cjuses in which it indicates the real 
owner, it cannot Ihj stripped of all the advanUiges which seem naturally to 
Indong to it Hero arises a fertile cause of difficulties, which have been 
solved by different countries in different ways — by none in a manner so 
ileficient in nil that contributes to the cheap and easy defence of property, 
and to the malutoiiance of substantial justice, as by tlie legislature of Eng- 
land. The Roman Law conferred two rights upon the possessor, the one 
that of * usucapio^* the other tlint of tJie ‘ interdicts.* * Vsucapio' was the 
consequence of a possession in virtue of the Civil Law, t. c., the Law of the 
twelve tables ; * interdicts* wore lemedies granted by tlie preetor for the 
provisional inainUmauce of every possession not proved to have been 
obtained by fraud or violence. Savigny distinguishes three kinds of pos- 
session—* Civil possession, which may ripen into a complete title by ‘ i«f«- 
ro/>io,* possession, properly so called, wliicli gives a right to the interdicts, 

lAtkbttfTOft V. I Sni. I* C. 681. {i*) 8 Sccrtts. N. R. 6‘2S. (c) Jorisp. p. 282. 
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and natoral poeiftessioo, which co&8isia in a physical act» without any iutexi* 
lion to make the thing on which the act operates our own. 

** The whole effect of possession^ as an active legal principle, is comprised 
in the two rights that I have moutioned. It should not be confounded with 
the ‘ usucapiOf^ to which the * JBubliciana in rem actio* and the ^fructuum 
perception must be referred. These two passages in the Digest, which, 
carefully considered, do not contradict but explain each other, ai‘o quite 
sufficient to clear up the difficulties that have beeu wantonly multiplied 
about its real nature — 0/iliuSy possessionem rem factiy non juris esse ait ; 
and ^ Possessio plurimum ex jure mutual It is a question of fact, if 
considered as a cause of Law, if considered as to the effects which flow from 
it — *Omnis de possessionc controversia aut eo pertinet ut quod non posside^ 
mus nobis restituatur, aut ad hoc ut retinere nobis liceat quod possidemus 
— restituendee possessionis ordoy aut intcrdicto experitUTy aut per actionem. 
Retinendce ita-que possessionis duplex via esty aut exceptio aut intcrdictum ; 
exceptio daiur multis ex causis ci qui possidet* The interdicta * uti pos- 
sidetis* and utrubiy were given by the prcBtoVy retinenda possessionis causa, 
the first for immoveable pro[Kn‘(y, inierdicto uti possidetis de fundi vet 
edium possessionc contenditUTy the second for moveable things, ^utruhi vero 
de return immobiliuni possessionc.* There were several ‘interdicts’ for 
giving back possession, the chief being the ‘ interdictum de vi.** 


§ 25. The transferee generally speaking, succeeds to the rights of 
his assignor, whatever tliey may be. Qiu alter I as jure ulitwry 
eodemjure uti debet Qui in jus damnuvive alter ius succedit, jure 
ejus uti debet Assignat us utiiur jxLve aueOnds : is the language of 
the Roman Law. 


§ 26. Thus a mortgagor may sell his E(|uity of Redem]>tion,(«) 
which in fact is only the purcha.se of a right to redeem on payment 
of the mortgagee’s debt and interest. He cannot convey a larger 
estate than he has left in himself. But the assignee will stand 
exactly in the place of his assignor. (/) So the Sheriff sells only the 
right, tUley and interest, of tlie execution debtor, whatever tlmt may 
be. It may be nothing, or it may l^e the fee. So in execution of the 
Mofussil Court’s decrees, at a .sjile the purchaser only buys the 
debtor’s interest, and quoad hoc wdll rej>resent the debtor and stand 
in his shoes. Where the .subject of the sale, for instance, i.s land, the 


Dig. xll, 2. 47. 

(«*) As to tbc nstore of Equity of Redemption, see 8. A. 49 of 1S58, If. 8. B. 1S5S, 8. A. 
p. 142, 62 of IS65, M. S. R. for 1856. p. 58. 1 Mod. U. C. E. 289. Ih. 420, 2 Mad. H. C. R. 
114. lb. 460. 3 Mad. H. C. R. 863. 

(/) See S. A. 20 of 1854 : H. & R. of 1854. p. 88 ; 1 Mad. U. C B. 471. 
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property of the execution debtor, leased out to tenants, the party 
purchasing buys the estate subject to the lease, and cannot oust tiie 
tenants in j)Oss6Ssion. 

§ 27. A furtlier illustration of the general rule is to be found in 
the restraint which the Law places even upon a man’s own freedom 
of will, wlicre it operates to the detriment of another. Wherever an 
agreement has been made, it cannot be departed from by one party 
without tlie consent of the other ; and so, where a man has made 
even a n^jiresentation, on the faith of wliicli another has been induced 
to alter his previous circumstances, the party making the repre- 
sentation cannot allege a diflerent state of circumstances from that 
wliicli he originally licit! forth. These principles are expressed in 
the niaxinis of Papinum, Nemo potest mutare comilium mum in 
alter ins injur lam. Non debet alter i per alterum iniqua conditio 
infenu. Nemo cac buo deluio meliorem suam conditionem facere 
poted. No man shall take advantage of his own wrong. Seethe 
maxim illustratod by Broomeiif) and the observations in the case of 
Pickard V, Scars in iny work on Evidence, §215, 216, and anti 
Topic Tith. 

§ 28. ’riius wht;rc a gift is once complete, the donor cannot revoke 
it; as the Frencli .say, “ Doinier ef veicnir ne vauC Thus a volun- 
tary conveyance is good as against the j)arty and his representatives, 
though void as against subsequent purchasers, and against creditors if 
the party be in insolvent circumstances at the time. So, in ViUers v. 
Ikaamoniif^) it was said : — 

“ That if a rnun will imj,n*ovideutly bind himself up by a voluntary deed, 
and not reserve a liberty to himself by a power of revocation, a Court of 
Lquity will not loose the fetters he hath put upon himself, but he must lio 
down imder his own folly.” 

Thus where n party lias accepted a trust, he cannot renounce it. 
So of an Executor, or Administrator, proving the will or taking out 
letters of administration. (») 


Max, p. m (A) 1 Vera, 101. 

{i\ It would be well for parties accepting the office of Tratteee to remember that they 
nre bound by the provisions of the Trust l>eed though they have never read it-~that they 
»rc bound to enforce covenants contained in it, and that if loes happen by reason of their 
omitting so to do, they wUl be personally rosponiible. Fmtmkk v* Gr t m v eU^ 10 Beav. 412. 
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§ 29. Thus where A is indebted to B who is indelited to C, B 
cannot at Law transfer the debt of A to C without the (*onseut of 
both A and C, for it is aii entirely new contni<‘t to whioh all jmrtios 
must express their consent liefore it can liave any hindin:^ obliga- 
tion. ( 7 ) It is ill fact an extinguishment of the original liability by a 
substituted contract, througli which the respective parties are mar- 
shalled in entirely new relations. The Homan Law ivcogni/.tvl this 
form of contract under the name of Dele(jatio. Ulpiaa sjiys, Delegare, 
est vice sad idhi'in dare credit ore vel cal jusseritJ^’^ IJut in E([ujty 
a debt can be traiisferi’ed or assigned without the consent i>l tlio 
debtor: and the assignment will create a trust on the fund in fa\’or 
of the equitable assignee, and constitute an ecjuitablt* litui upon it. 
This doctrine is tliorouglily recognized in the Courts o( ludia-'V) 
Tlio Madras S udder exiircssly says : — 

‘‘ The Court of Sutldcr IJd/iliit remark that the Com is af tliis country, 
being quite as much Courts of Equity as (Courts of Law, have always rce<»g- 
nized the right of a j)arty to assign over u Bond tor a valuable consideration, 
without rccpiiring the obligee to be of necessity a i)arly to the same.” 

§ 30. On the same ground where a trust in favor of creditors 
ha^i once been communicated to them, it cannot In.* revelled by the 

settlor. 

§ 31. So a tenant cannot dispute his landlord’s tit)(*, though ho 
may show that that title is at an end ; for by bolding umh*r the 
landlord the tenant lias admitted his pr(>i>rietary right as between 
them. In an action of ejectment therefore be shall not set up the 
jm tedii, or seek to defend his possession by establishing a detect 
in his landlord’s title. So in Trover, a bailee wiio has fddained law- 
ful po.ssession from the bailor, .'^ball not .set u}> the jas (nid as a 
defence. The bailee, liowevcr, may deliver tlie goods to Uie true 
owner; and such delivery will be a good defence to an acti<m tor the 

same goods by tlie bailor. Thorne v. J 

§ 32, On the same ground stands the force of tin*, plea of an 
accovut stated. Where a jiarty has once admitted the correctness 
of a balance .struck against liim, and there is no element of fraud, 


r 


(/) 2 , 

20; l 


(j) But sec Maejih. 011 Murt^a^je, }>. (^) 

See X. W. F. Vul. lU. J>. i7 1 , a.'.vl lit >. A-, Xo. iO uf 

Ma<i« II. t. K. 100. 


Fanii. 4t/, 1. 

18.>0 . MnJ. S. K. for 18:»0 


3. UurlstOD and Norman. 03 L 
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surprise, liiistake, or the like, it is reasonable that he should be bound 
by his conduct. (”) 

till Of course where there has been gross fraud or imposition, 
Ivjuity will ]M‘nnit tlie whole account to be opened up and the account 


taken <lc So in A }fmj v. Alfvfyiv) a settlement of account, 

betweciu partic^s in the relation of guardian and ward come to with- 
out a full inv(‘stigation of accounts, was set aside after a lapse of 20 
years, tl)(*re being errors on the face of the ac^counts and fictitious 
entries. 


§ fi4. In other cases where inaccuracy or mistake is not shown 
to affi'ct (ill the iteni.s, Efjuity will not ]>ornnt the whole account to 
h(‘ rippecl uj), but jxTinit it to stand witli liberty to surcharge and 
falsi fy und(!r the first of which terms, additional items may be 
[)r(»ved ; and under the latter, the c.orn'ctness of existing items 
impugned. The <niVH pnthaiidi is of c.ourseon the party iinjmgning 
tlu* settled account. Long aetpiiesceiKio in the correctness of an 
account rendered will lead to a presumption of its being admitted 
corri'H : and in some cases E(|uity will (‘online the liberty to sur 
and falsify to ]mrti<‘ulur items which are stated in the Decree. 
^7o^y'7) .says: — 



“ Ib*<w(M'U aieirlianfs at home an a('connt which hn^ been presented and 
no objection made tbi'ndo after tlu* Inpx' of several j)osts is treat(‘d under 
ordinary eir(*umv(nnce*« a.^ being by ao(jnie.<een('o a .•'fated account. Between 
merchants in dificreiit eouulries a rule founded in similar considerations 
prevail.^. If an account has been traiisinitted from the om* to the other and 
no objection nindc after several ♦•pp(»rtunitie> of writing have occurred, it 
is treated us an arqtiie.serner in the correctness (»f the neeount trausinittcd ; 
and therefore it i." deemed n state<l account. " 


The rule is that tlie acctuint will he presumed to he accepted as 
correct tuiless objected to within a reasouahle time 


‘ That r('asonn)>le lime,’ says X'or//, “ 
by the liahits of business a’ I me and 
iTijuired to he followoil unlo.''.‘> tlicre ate 
to excuse a departure from it.‘’{'') 


is to be judged of in ordinary cases, 
abroad ; and tlie usual course is 
.‘'pi'cial circumstiiiioes to var\^ it or 

ft •* 


(ft) An ttdju.stmeut of newunts »n«\ be proved by oial evidence. A^trafV v Ifoh, 6 M. 
W. OC^ 1 Mud. ir <\ li. ts3. 

Jcrcinv’e Fquitv, .MS. {f.) U .h;r. nsi. all. 13. Jwr. 2C9 

(ti) Eq. Jur. 1. Vol. p. 
pa 1 Storv. p. obv 
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MISTAKE. 

Non viilcniur qut errant consent tre.^ 

§ 1. The iiiiixini which heads this disquisition is of tlie very 
widest apj>li('ation : it j)ervades the eiitire law, and is the nucleus of 
a cluster of iiiaxiiii.s. It is necessary to iiujuire into tlie elements of 
“ consent.” Obviously the term implie.s, first, knowledo-e. of the fiu'ts ; 
secondly, perfect freedom in the [)ar*ty ; thirdly, the positive* act by 
which the consent is notified. TVleta physicians and thtj schoolmen 
may draw fine distinctions toucldni^ free will, but the laui^ua^^^ of the 
Roman Law, with its amazint^ strong sense, is clear as to whateimsti- 
tutes consent, even where the actor is an unwilling agent, so that 
the compulsion be .short of what con.stitutes J)}t rcss, 
it says with a sort of oxymoron; a juiraphrase, as Mr. J^hlllunoi’c 
points out, from Homers ofnorttyt Oryiu'/, (n- as our adage has it 

A man conrinced against his will 
L of the .Niiue opinion still, 

wliere the word ‘ v:Hl' b^' a jioetical license, is put for since a 

man cannot be convinced against his will, tliougb he may Ixj s< con- 
trary to his wish. A man may give his consent very rmreh against 
his inclination, as where he peys his adverse damages awarded again.st 
him ill an action at Law. Hut putting asi<le for the present all such 
duress as actually comyuds the jjcrfonnanee <*f arts, it is ehsu that 
coiLsent cannot equitably be said to liave ]»een given, nnloss the 
con.seiiting party has a full kiKovh'dg' (*f all the Tnateii.d fads which 
would probably influence his JudgmeJit. 'fhe Roman Law says, Non 
videtur coVi^enmni rctinuisse si tjuis ex ^tmsreijdo u>iu<tnfis ali- 
quid iminutoeit. But Voni limoris jnsfa excuMaiio inru 

§ 2. A moment’s reflexion will sh(»w how thi.s question of con^ 
sent perva<lcs tiu* Lfiw. Fn n?sj>f*ct to Infantry, (^nerturt.‘, Lumwy, 
Drinikenne.ss, Duress; in respe<'t to aefs duiie under the influence; 
of surprize and mistake ; with re.-|MM*t to tlie scienf*:/ in fraud, and 
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the Intention in criminal cases Avith respect to the validity of 
eoiitraeis ; and tlic liability for torts; with respect to gifts, condona- 
tioji, and waiver; it will be found to be one of the most important 
elements of ( 3 onsidcration. And many maxims pithily record this 
fact. Consent is indeed the very foundation and essenco of every 
contract. Thus tlie Roman Law(^0 says, In oninlhvx rehvs qn(e 
domhil nni trnnt^fvrvnf, ronrurrat oporiet, affedus cx vfvaqne 'paric 
confrohrnfi nin : nain sire ea. vendltlo, sire donatloy slve coudiidio, 
fiivc (/tfulihrl ((lift c(n/fi(f, c<nitr(f}irndi fuity 'alsL ani'in'its vtrlusque 
confienlil, pcnlnrl ml effcctnni hi quod hichoatur, 'non pofed” 

§ ;i. Fo]- tli(^ presfut we shall confine our attention to the doc- 
trine <»f mistnk'e; ])ut it will be advisable before entering upon this 
that I should call atU'ution to the j>rofound observations of Aristotle(0 
on this (|Ue.stion of voJ iiatari'ueHH as constituting the touchstone of a 
just (U unjii.st act. Th(‘. whole disquisition from the passage quoted 
to the end of the r)th Rook sliould be attentively studied. It is too 
long for transcription here, lie says: — 

^(iNv, .'-ince the ah.^truel just and unjust arc what tliey have been stated 
to he, a rtmn acts uiijnsdy and justly whenever he docs these things volun- 
tarily ; hnt when lie doe.s them involunUirily, he neither acts unjustly nor 
ju'-tly, except accidentally ; fur they do acts which accidentally happen to 
]>e Jii>t t>r uMjn>t. but an unjust act and a just act are decided liy the 
voluntarine.NS ami in voluntariness of them ; for whenever an act is voluntary 
it is l»lained ; and at the same time it hceomes nu unjust act : so tliat thei*e 
will be somediing uniu>t which is not yet an unjust act, except the condi- 
tion of iness ho added to if. 1 call that voluntary, as also has l>eeu 

saiil liefore, wliich (being in hisown |H)wer) a man does knowingly, and not 
from ignonuice of the person, the instrument, or the motive ; as of the person 
he strike.^, the instrument, and the motive of striking, aud each of those 
pnrtieidai*s, not aeeideniall v, nor by compulsion ; as if another man were to 
take hold of liis hand, and btrike u third })crKOU ; in tliis cose he did it not 
voluntarily, fi>r the act wi\s not in Ids own power. Again, it is possible 


(r) The recent ense of Ihavm, Ap|>cllJint, aiul Gttrim, Kespondenl, 5 Jur. N. S. 648, Is a 
aolfthlo lUustralloa of ihis prop^iiion. The Great Western Kailwaj Act enacted that 
** every person trAo $haN ,^enti or entm (n he by the railway any goods of a dangerous 
quality should l>c liaUlo to a jvenalty. The defendant, a carrier, received some cases from 
his Principal, containing oil of vitriol, but stated to contain ffvn sUteks, and forwarded such 
case* by the railway, describing the contents os already described by his constituent. The 
Court of Queen’s llcnch on special case held that the carrier was not liable, and that the 
words ** send or cause to be sent'* meant or htotcimyijf send or cause to be 


(</) D. 44-7-0:1. 


(«) Ethics V. C. S. 
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that the person struck should be the fatlier of the striker, and Uiat the 
striker should kuow him to be a man, or bo one of the company, and yet 
not know him to be his own father. Let the same distluction be applied in 
tlio case of the motive, and all the other pai ticulars attending tho whole act. 
Consequently, that which is done through ignorance, or if not done through 
ignorance, is not in a man’s own power, or is done tlirongh compulsion, is 
involuntary. For we both do and suflbr many things which naturally befall 
us, not one of which is cither voluntary or involuntary ; as, for example, 
growing old, and dying,” 

§ 4. Consent then answei-s to the irpomptaut of Aristotle, deliber- 
ate choice. But choice cannot be made upon a due deliberation, 
unless all the ciicumstauees calling for deliberation tire known and 
submitted to the judgment ; and when this has not been done, con- 
sent, tliougli given in fact, has been given under a mistake, and 
would not have probalily been given, hml all the cireumstances been 
presented to the mind at the time of deliberation. Efpjity then 
declares that such a eonsent shall not be binding ; lait this doctrine, 
if left bald and general as it is above stated, would leave loopholes 
for sli])piug out of very many solemn transactions, and therefore 
there are grafted upon it many limitations, which are all founded 
upon good sense, and which together with the principal doctrine 1 
now proceed to discuss, 

§ 5. Mistakes are ordinarily divided into two classes: Mistakes 
of law, and mistakes of hict. 

§ (j. With regard to the former, the settled rule of Law is /i/no- 
mntia leyis ncruineni cxcusat ; for the law is a subject-matter which 
eveiy man may know, and ujionxintni eorum qitaupiia scire icnetur 
nemineni excusat. If a man alleges ignorance of the law, he is in 
point of fact seeking to excuse himself on the ground of hi«* own 
laches, and vxyilantihus ct non dormientibus jura suhveniunt 
Wliereas in reirard to matters of fact, their multiform combination 
may deceive the most vigilant. With regard t(j public Liiw, it is 
clear that society would not W safe, if the criminal could plwui Ins 
ignorance of the Law as a valid ju.stification of his act. With respect 
to mala in se, tlmt class of crimes which sin against the law of (lod 
and man, or of Nature, as they are called, such as murder and the 
like, there can be no question, but that every rational |)cr.son must be 
taken to l>c acquainted with them. With regard the other class 
of olTences, imUiC j^rohibito, those acts which but for some legislative 
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enactment would be indiffei’CHt — as for instance, the fiscal laws, such 
iiH those relating to gathering salt on the sea-shore, or laws made for 
the encouragement of trade, as these prescribing, burying the dead in 
woollen cloths, — though they may not be necessarily known to each 
individual member of the State, still it is part of the social compact^ 
that each member shall pay obedience to the laws which the legisla- 
tive body may enact. That is the portion of his personal liberty 
whicli he summders up as the price of protection for his remaining 
freedom, his rights (jf property, person, and character. Therefore it 
is impossible upon any occasion arising for enforcing any of these 
laws, that the citizen can be permitted to escape their efficacy by 
<leclaring his ignorance of their existence. At the same time it 
Injlioves the State to take care that each Law as it is passed, be 
as widely and effectively promulgated as possible. 


§ 7. Whether the doctrine should prevail in respect to the trans- 
actions of private life has b(*en the subject of much discussion among 
tlje Civlluins.f/J Tlui Roman Law appears to have drawn a distinc- 
tion Injre, and lield that ignoraucti of Law sliall not profit those who 
are desirous of ac(|uiring an advantage or rigid, but it shall not pre- 
judice tlK)H(* who are seeking their own right Thus the Dlfjcstiv) 
^nys, juris iipioruniia )unt (\rcusat. l>utth(‘ doctrine is well settled 
in England. The leading ease U Murriiftt v. Hampton taken by 
Mr. Smith for illustnition of the doctrine that money paid under a 
misUike of Law cannot be recovered back. The whole doctrine and 
the distinctions between payment under mistake of fact and mistake 

of law will bo there found luminously discussed in the note. In 
Marshall v. Collcttp) it is said : — 


It is a maxim ot that parties makiug u mistake in matters of 

tact shall not l>o hoKl hound hy acts committed hy them under such mistake. 
When, however, they make a mistake iu Law, they cannot afterwards be 
heard to siiy that the eoutruct sliall, on that account, he sot aside.” 


§ H. The grouiul oii which this doctrine ha-s lH*en settled iu our 
Law prolwibly is that assigne<l by Lord Elkicbaroiajh iu BilhU v. 
LitmlcfftJ ) and others, lliat otherwise tliere is no saying to what 
extent this excuse of ignorance might be carried. 

Ih It may a legal fiethm that every one knows the Law. 

{/) See story on Kq. Jtir., note 2 to § III, note 1 to fi 130 : 3 Hurj^c's Comm. 712. 

(j7' n. 22. tit. C. 7. (A) 2. Smith's Leading Casea, p. 325. 

(<) Y. aod Col, Exch. Coses 2:>s. f») 2 East., p. Hi2. 
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In point of fact we know that the I’everse is the ti*uth ; but in Jictmie 
juris semper consist it equitas ; and here the hardship to the indivi- 
dual whicli niay occasionally bo wrought, yields to the general good 
of the community at large; and Salus Supyrma lex ; again, 

interest reipublicce ut sit Jinis litiu^n : — 


‘ If,’ says “ Storf/,{^) upon the mci’c grouml of ignoinnco of the Law, men 
were admitted to overhaul or extinguish their most solemn contracts, and 
especially those whicli have l>cen executed hy a ccnnpletc )>erfommncc, there 
would be much embarrassing litigation in all judicial trihunnls, and no small 
danger of injustice, from the nature and difficulty of the proper proofs. Tlic 
presumption is, that every jierson is acquaintcMl with his own riglits, provided 
he has had a reasonable opportunity to know them. And nothing can l>e 
more liable to abuse, than to jicrmit a person to reclaim his projicrty u}H)n 
the mere pretence, that at the time of parting with it, he was igm)rant of tin* 
Law acting on his title. Mr. FonhUntque bus accordingly laid it down as a 
general proposition, that in Courts of Equity, ignorance of the L.aw slmll 
not affect agreements, nor excuse from the legal consccjuences of particular 
acts. And ho is fully borne out by authoritit*H.” 


§ 10. Thus when the obligee of a bond releases one of two joint 
obligors (not joint and several) under the })elief that In? still rcbiins 
his remedy against the other, he can obtain no relief in Equity 
against the consequence of his act at Law, whicli is to release hoik 
the obligors. So again, if a creditor gives time to liis principal debtor 
without the knowledge and comsent of his surety, this shall release 
the surety, iiotw'ithstaiiding any erroneous impression as to the f.*iiw 
upon the mind of the creditor. The obligation of the .sundry is 
altered; and he may ju.stly say non hvc In fade ra vent. Recent 


decisions, however, of the English Courts recognize tlie jirinciple that 


there are (rtises in which Equity will relieve against the conKe(juoiices 


of a pure mistake of law, but when such ndief is sought the Court 
must be satisfied that the c(»uduct of the ])arties has been determined 


liy the mistake. (0 


§ 11. In considering cases wherein the alleged mistake is pre- 
sented as one jiurely of Law, it will lx; material to hxjk closely, to 
see whether there be not in it an ingredient of inisrepresenUition, 
imposition, undue influence, undue confidence, imlxjcility, or tlie like 
which if shown will be a gi'ound for relief upon another footing, that 


(4) I-q. Jar. § 111. 

{() Stone V. Goitfrty^ 18 Jur. 18&, affirmed ib. 8. c. 2C. L. J. cb. 7C'J. 
The -Joint Stock Company Winding up 1*^ tt at 32. L J. ch 20C. 

Kq. Jor. 8th Ed. §§ nn t. 138 g. 
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of fraud, actuaJ, or constructive. Such for instajice is an arrange- 
luent between })arent and child, when the son, on coming of age, cuts 
off the entail to pay the father’s debts ; where there must be vhen^ma 
fules on the part of the parent, a complete knowledge on the part of 
the child, and an entire absence of undue influence. And in the 
case of ignorance on one side of a clear and well-settled rule of Law 
generally known to all, there is a strong presumption of fraud on the 
other. 


§ 12. Where the point of Law is doubtful, as for instance the 
construction of clauses of a will,(»») and parties knowing that it is so, 
nevertheless agiee to a compromise j that compromise shall he upheld, 
notwithstiinding the Law shall afterwards be ascertained to be dif- 
ferent from the supposition of it on which the compromise was 
eflected. For here tlie parties can scan^ely be said to have been 
under any mistake ; they knew that the point was doubtful ; and 
with that kn<3wledge cither they cared to inquire no farther; or 
thought it more for the interest of all concerned to settle the matter 
in the way they did, than to wait the decision. It had no influence 
on their consent Modus et conventlo vine uni legem. Qnisqne potest 
renuniidve juri pro se introdudo. The Law must always be on one 
side or the other, and no conij>roinisc would be binding, if it werc at 
the option of either of the jairties to overthrow it(w) 

§ Ifl. Family arrangeinonts made on doubtful points(<') are upheld 
with even a stronger iiand than ordinary compromises, for there is an 
iuclinatioii to save the honor of families and promote domestic peace. 

Tlie leading case is that of Stapilton v. Slapiltoniv) selected by 
Messrs. Tudor and White in their Leading Cases in Equity (9) and 
the iTinarks of I^ord Eldim in Gordon v. Goidonir) show the appli- 
cation and limitiitions of the doctrine vciy forcibly : — 

‘ I npprohciur he says, “ that if on the Ocath of an iiulividtml seized in 
fee i>f all Estate, a dispute arises who is his heir, and there is room for ration- 
al doubt as to lliat fact, and the parties deal witii each other openly and fairly, 
invx'stigatiug the subject for themselves, and each communicating to tlio 
oUior all that he know.s, and all tho iufoniiatiou whicli he has received ou 
the question, and at length adopt a resolution to disti*ibutc the property, 


(w) V. inVA. I, S. & S. T)*;*!. (w) See 10 Jur. 200. 12 Jur. 603, 1,035. 

(o) 8<*o JfoffhtoH y, 17, Jur. 90. 

1. Aik., p. 2, ami sec Jennur v. Jennet' 0, Juv. a. s. 08 c. :>0. L. J. cb. 201 ; Btntky . 
Afoii'oy, S. Jur. ii. t». 8.'*7 «. c. 31, 1.. J. ch. 0l>7 ; v. WiUianu^ 2 L. K. ch. Ap. 294, 

u/1 Yol. 2, p. CSl. See. Kd. (/•) 3, Swant., p, 400. 
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under the notion that the eldest claimant is iilegitimate, although it after* 
wards appears that he is legidmate, the Court will not disturb a family 
arrangement of that kind, merely because the fact is eventually found diflbr- 
cnt from die supposition on which it was founded. 1 put the case of full 
and free disclosure, and where the transaction proceeds on a compromise, witli 
i*eferencc to which no want of good faith on eitlicr side can bo suggested.’ 

‘ On the question of legitimacy the verdict is decisive, and 1 am bound to 
consider the plaintiff as the legitimate son of Colonel Gordon ; and tho 
question now is, whether attending to the allegata and pj'obata in this case, 
these agreements are to be impeached, and to what extent, and on what 
terms ? 

* I lay out of the case the question of consideration ; and I think myself 
justified by tlic authority of Can7i v. Canti and other decisions, in holding, 
that if a dispute arises relative to the legitiniaey of children, and the mem- 
bers of the family, to maintain their character in the world, arrange their 
rights among thembclves, if the matter is fully before them, their agreement 
will not bo disturbed, because it is founded on a supposition, which iinputc^s 
the character of legitimacy to the illegitimate, or illegitimacy to the legiti- 
mate ; but then there must not only be good faith and honest intention, but 
full disclosure ; and without full disclosure honest intention is uot sufficient.* 


‘ My view of this case, and I have not arrived at it without reluctance, 
is, that James Gordon knew that there had been some ceremony, whicli is 
called a private marriage. I cannot doubt that fact without imputing to 
several witnesses the most infamous perjury. 1 find no evidence that, at 
the time ivlicn the plaintiff entered into the agreement of !79(), lie was 


apprized of that ceremony ; and I say that if James Cordon^ knowing that 
fact, of which the plaintiff was ignorant, dealt with him without disclosing 
it, whether tlic omissions of di‘?clo?urc originated in design, or in honest 
opinion of tiie invalidity of the ceremony, and of a want of obligafion on his 
part to make the communication, the agi'cement cannot be sanctioned by tho 

Court.’ 


‘ If James Gordon had informed the plaintiff of the fact of the private 
ceremony, and afforded him the opportunity of deciding, by his own judg- 
ment, whetlier that ceremony constituted a marriage, and the plaintiff had 
consented to impute to himself the ciiaractei of illegitimacy, when by the 
verdict it appears tliat the chai-acter of legitimacy Udonged to him, I thiuk^ 
omitting at present the question of consideration, that the Court could not 
have interfered with the agreement.’ 


§ 14. When the parties stand in relations of trust and confidence to 
each other, the general doctrine is qualificsl. Here a party shall not 
prejudiced by his iguoraucc of Law. lii the citsc of Langdaff v. 
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(») it will be observed that the Attorney knew the Law and 

did not inform his Client as he was bound to do^ which alone would 
be a ground for relief : — /Story saysW : — 

* Lord Eldon, in a case of family agreement, seems to have thought that 
there might be a distinction between cases where there is a doubt raised 
between 'the parties as to their rights, and a compromise is made upon 
the footing of that doubt, and cases where the parties act upon a supposition 
of right in one of the parties, without a doubt upon it, nnder a mistake of 
Law. The former might be held obligatory, when tlie latter ought not to 
be. But his lordship admitted that the doctrine attributed to Lord Maccles* 
field was otherwise, denying the distinction, and giving equal validity to 
agreements entered into upon a supposition of a right, and of a doubtful 
right. It may be gatlicrod, however, from these remarks, that Lord EldorCs 
own opinion was, tliat an agreement made, or act done, not upon a doubt of 
title, but upon ignorance of any title in tlic party, ought not to be obligatory 
upon him, though arising solely from a mistake of Law. 

* There may bo a solid ground for a distinction between cases where a 

imrty acts or agrees in ignorance of any title in him, or upon the supposition 

of a clear title in another, and cases where there is a doubt or controversy, 

or litigation between pailies ns to their respective rights. In the former 

oases, (as has been already suggested) the party seems to labor in some 

* 

Hoi t under a mistake of fact, a.s well as of Law. He supposes, os a matter 
of fact, that he has iio title, and that the other party has o title to the pro- 
jxirty. He docs not intend to release or surrender his title, but the act or 
ngreomont proceeds upon tlio supposition that he has none. Lord Maedes- 
field, in tho very case in which the language already cited, is attributed to 
him, is reported to have said, that if the party releasing is ignorant of his 
right to the estate, or if his right is concealed from him by tho person to 
whom the release is made, there would be good reasons for setting aside the 
release. But (ho addetl) tho mere fact Umt die party making the release 
had tlio right, and was controverting with the other party, can furnish no 
ground to set aside tlie release ; for, by die same reason, diere could be no 
Bud» thing ns compromising a suit, nor room for any accommodation. Every 
I'oloase supposes the party making it to Lave a right 

* The whole doctrine of tho validity ot compromises of doubtful rights 
rests on this fouiuladon. If sucli compromises aj-e otherwise unobjection- 
able, dmy will be binding, and the right will not prevail against the agree- 
ment of tho parties ; for tho right must always be on one side or the other, 
and there would be an end of compromises, if they might be overthown* 
upon any subsequent ascci tainmcut of right contj-nry thereto. If, therefore. 


(jj) lOVeii. lOd. 
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^ comfiromifle of & doubtful right h made between paiiiei( its Talidity 
eamtoi depend* upon mj fbture adjudication of that right And where 
oompromiaes of this sort are fairly entered into^ whether the uncm*taiii|^ 
rests upon a doubt of fact, or a doubt in point of Law, if both pai^ties are in 
the same ignorance, the compromise is equally binding, and cannot be affected 
by any subsequent investigation and result. But if the parties are not 
mutually ignorant, the case admits of a veiy different consideration, whether 
the ignorance, l>e of a matter of fact or of Law. It has been einphatically 
said, that no man can doubt that the Court of Chancery will never hold 
parties, acting upon tlieir rights, to be bound, unless iliey act with full 
knowledge of all the doubts and difficulties that do arise. But, if jiai’ties 
will,%ifch full knowledge, act upon them, though it turns out that one gains 
an advantage from a mistake in point of Law, yet if the agreement was 
reasonable and fair at the time, it shall l)c binding. And tronsactlotis are 
not, in the eye of a Court of Equity, to be tmted as binding even as family 
arrangements, whore the doubts existing as to the rights alleged to be com- 
promised, are not presented to the mind of the ptirty interested. 

‘ There are cases of family compromises, where, upon principles of policy, 
for the honor or peace of families, the doctrine sustaining compromises has 
been carried farther. And it has been truly remarked, tliat in such family 
arrangements the Court of Chancery has administered an Equity, which is 
not applied to ogreemeuts generally. Such compromises fairly iiiid reasonably 
made, to save the honor of n family, as in coses of susjxjctcd illegitimacy, 
to prevent family disputes and family forfeitures, are uplield witJi a strong 
hand; and are binding, when, incases between mere sti angers, the like 
ogreements would not be enforced. Thus it has been said, that if on the 
death of a person seized in fee a dispute arises, who is Jieir ; and there is 
room for a rational doubt os to that fact, and tho parties deal with each 
other openly and fairly, investigating the subject for themselves, and each 
communicating to the other all that he kuo%vs, and is iufoimcd of ; and at 
length they agree to distribute the property, under the notion that tho elder 
claimant is illegitimate, although it turns out afterwards that he is legitimate ; 
there, the Court will not disturb such an arrangement, merely Ijccause tho 
fact of legitimacy is subsequently established. Yet, in such a case, the 
party acts under a mistake of fact. In cases of ignorance of title, upon a 
plain mistake of the Law, there seems little room to distinguish between 
family compromise and others. 

‘ And where there is a mixture of mistake of title, gross fiersonal igno^ 
ranee, liability to imposition, habitual intoxication, aud want of professional 
advice, there has been manifested a strong disinclination of Courts of Equity 
to sustain even family settlements. It was upon this sort of mixed ground 
that it was held in a recent case, that a deed executed by the members of a 
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family to determine tlieir intwrests under the will and partial intestacy^ of an 
aocestori was refused to be enforced. It appeai'ed on the £ice of the deed^ 
tliat the parties did not understand their rights, or the nature of the transac- 
tion ; and timt tlie heir suiiendered on unimpeachable title without consider- 
ation. Evidence was also given of his gross ignorance, habitual intoxication, 
and want df professional advice. But there was no sufficient proof of fraud 
or undue influenco ; and there had been an acc[uiescence of five years. C^) 

‘ Cases of surprise, mixed up with a mistake of Law, stand upon a ground 
peculiar to themselves, and independent of the general doctrine. In such 
cases, the agreomeuts or acts are unadvised and improvident, and without 
duo deliberation ; and, tlicrefore, they are held invalid, upon the common 
princi])lc adopted by Courts of Equity, to protect those who are unSble to 
protect themselves, and of whom an undue advantage is taken. Where the 
surprise is mutual, there is of course a still stronger ground to interfere ; 
for neitlier party has intended what has been done. They have misunder- 
stood the cficct of their own agreements or acts ; or have pre-supposed some 
facts or rights existing as the basis of their proceedings, which in truth did 
not exist. Contracts made in mutual error, under circumstances material 
to their chai'actcr and consequences seem, upon general principles invalid. 
Non videntur, r/ui errant^ consenting is a rule of the Civil Law ; and it is 
founded in common sense and common justice. But in its application it is 
material to distinguish between error in circumstances which do not influence 
the contract, and error in circum stances which induce tlie contract.’ 

‘ There mo also cases of peculiar trust and confidence, and relation 
between the parties, which gave rise to a qualification of the general doctrine- 
Thus, whore a mortgagor had, mortgaged an estate to a mortgagee who was 
Lis Attorney, and in settling an account with the latter, he had allowed him a 
|M)undogo for having received the rents of the estate, in ignorance of the 
Law, that a mortgagee was not entitled to such an allowance, which was 
professionally known to the Allorney ; it was held, that tlie allowance should 
1)C sot aside. But the Master of the Bolls, upon tliat occasion, put the case 
upon tho peculiar relation l)etwecn the parties, and the duty of the Attorney 
to have made known the Law to his client, the mortgagor- He said that he 
did not cuter into tho distinction l)C*tweon aIlowanv*c.s ir. accounts from igno- 
rance of Law, and allowances from ignorance of fact ; that he did not mean 
to say that ignorance of Law will generally open an account. But that the 
parties standing in this relation to each other, he would not hold the mort- 
gagor, acting in ignorance of Lis rights, to have given a binding assent’ 


(tt) A party seeking to set aside a compromise in a Hindu family on the ground of fraud 
or undue inHuence, must make out a strong case, Rt*jundcr Sai*am Hat v. Hijai Gocin Simg^ 
o Mo. lud. Ap, ISl Mahantjak Httnarain Sing v. Mvdnantin Sing, 7 Mo. lad. Ap. 3iJ. 
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§ IS* The other cUss of mistake, is mistake of fact Tbenmiim 
is, Jg%wrantia facti excuaai ; as Neratiua says, Fa/di iifUerpr$taiio 
etiam prude^Uiaaimos faUit, Ignorance of foreign law is deemed to 
be ignorance of fact, because no person is presumed to know the 
foreign law, and it must be proved as a fact(v) The mistake or 
ignorance of fact must be that of some fact or facts materially affect- 
ing the contract, and going to its gist ; not on any collateral point. 
Otherwise the party relying on his ignorance shall not have the 
benefit of it : — 


This distinction,” writes “ may be easily illustrated by a fami- 

liar case* A buys an estate of B, to which the latter is supposed to have 
an unquestionable title. It turns out, upon duo investigation of the facts, 
unknown at the time to both parties, that B has no title (as if tl^crc was a 
newer heir than B who was supposed to l>e dead, but is, in fact, living ;) 
in such a case Equity would relieve the purchaser, and rescind the contract. 
But suppose A were to sell an estate to B, whose location was well known 
to each, and they mntually belicv(‘(l it to contain twenty acres, and in point 
of fact it contained only ninctc*cn acres and three-fourths of an acre, and the 
difiercnce would not have varied the purchase in the view of either parly ; 
in such a case, the mistake would not bo a gi ound to rescind the contract.” 

§ 16. Pure ignorance, without any attempt at imposition, is 
sufficient ground for relief : — 


“Thus,” writes Story , “if one person should sell a messuage to another, 
which was at the time swept away by a flood, or destroyed by an carffiquakc. 
without any knowledge of the fact by either parly ; a Couit of Equity would 
relieve the purchaser, upon the ground that both parties intended the pur- 
chase and sale of a sulisistiug thing, and implied ite existence, as the basis 
of their contract. It constituted, therefore, the very essence and condition 


of the obligation of their contract. The Civil Law holds the same principle. 
Domum emis, cum cam, ct ego, et venditor combmtam iynoraremuM, 
Nerva, Sahinus, Cassius, nihil venisse, quamvis area maneat, pccuriiam’- 
que solutam condici posse aiunt'' 

So also if I conti-act to sell my horse which at the time is dead, or 
my ship which has foundered, though ignorant of the fact myself, I 
cannot enforce the contract : and if the contract have been completed, 
the purchaser may rescind it and have his money Vjack. For liere 
there is an entire faUure of consideration. The thing did not exist 


Uai* V. Bnilit, 2. Y. and C. 91 ; McCormicL r. Garrell, 5. De G. M. and C. 27*. St. Eq. 
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at the time of sale ; and it was a mere nudmn ptudvm, which the 
lioman Law thus defines, ** Nudwm pactum eat ubi mdlaccmaa 
propter conve'ntionem, aed ubi aubeat cauaa JU ohligatio, et parit 
actionem. It is impossible to put a stronger case of nudum pactum, 
a more complete failure and want of consideration than that of the 
non-existence of the thing bargained about. The case of Couturier v* 
llaatee,(y) is an instance. 

8 17. It is not sufficient however that the fact is material. It 
must be one as to which tlie part}^ could not by reasonable diligence 
have obtained information when lie was put ujion inquiry: for vigi- 
lantihua et non domiicntihua jura suhveniunt On this principle 
stands the doctrine of notice, of which hereafter. And lie who would 
ilisapjirove a contract on the groupd of mistake, must do so within a 
reasonable time, and will not be allowed to do so unless both parties 
can be replaced in their original position. 1, Mad. H. C. R., 390. 

^18. Again, there are cases where though the fact is material, 
yet if there is no legal duty or obligation cast on the one party to 
disclose to the other such fact, the omission to disclose affords no 
gnmud for relief ; alkuL eat tacere, allud celare. For though ioi foro 
conacieniiaiy th(i party might be bound to make the fullest disclosure, 
the Law will not enforce the jierformance of merely moral obligations. 
Non oninc quod licet honcstum est. 

Malta non lex vetat qua tamen tnclic condemnavit, and in Gut- 
ride v. Outram, Sir W, P. Womi, V. C., says : — This Court cannot 
interfere with morals except where they are mixed up with the 
a<lmi lustration of the civil rights of property.’* 

“ Thun,” snya Story, {^) ‘‘ if A, knowing that there is a mine in tlio land 
of B, of which he knows that B is ignorant, should buy the laud without 
disclosing tlic fact to B, for a price in which the mine is not taken into 
consideration, B would not be entitled io relief from the contract, because 
A, as the buyer, is not obliged, from tlie nature of the contract, to make 
the discovery. 

And it is essential, in order to set aside such a transaction, not only 
tliat an advantage should be taken, but it must arise from some obligation 
in tlie party to make the discovery, not an obligation in point of morals only, 
but of legal duty . In such a case the Court will not correct the contract, 
merely because a man of nice morals and honor would not have entered 
into it. It must fall withiu some definition of fraud or surprise. For the 


ty) V», Ex. 102, 17 Jur, 1127; 2. Jw. N. S. 1245: 25. J. L, Eat. 253. 
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mlos of Law must be so drawn, as not to affect the general transaetioos of 
mankind, or to require that all persons should in all respects be upon the 
same level, as to information, diligence, and means of judgment. Equity, as 
a practical system, though it will not aid immorality, does not affect to 
enforce mere moral duties.” 

On this ground stands the doctrine of Caveat Emptor. 

§ 19. The obligation to disclose may be affected by the relation 
of the parties. The very same fact which a mere stranger is not 
bound to disclose, a man may nevertheless l)c legally Inmnd to dis- 
close, in consequence of the relation in which he stands to the j)arty 
witli whom he is dealing. Wherever there exists a fiducary relation 
of trust and confidence, as l)etween trustee and cestui qne trust, 
solicitor and client, guardian and wanl, parent aiul child, and the 
like, that which was a mere inonil o)>ligation becomes ipso facto a 
legal obligation, and relief shall be given if the disclosure has not 
been made. 


§ 20. Where equal means of information are oj)en to l)oth parties, 
and each Is presumed to have exercised his own skill and judg- 
ment, though he may have judged erroneously and have in fact ma<hi 


a bad bargain. Equity will not relievo him : for volenti ‘non Jit inju- 
ria ; th^ party may have suffered loss, but he has not sustained any 
legal injury ; and as w'c liave seen, the Law gives no relief in any 
case of damnum absque injur id. Nori declpitur qui scii bg dccipi. 


§ 21. A large class of cases in whicli E([uity grants relief in cases 
of mistake, is where the instrument containing the terms of the con- 
tract does not in fiict contain what tlie j)arties really intended it 
should. It may contiiin too much or too little ; it may lx; defective 
through some important omission, or it may contain a material Ktij)u- 
lation under mutual iiilstakc. It is here that the doctrine of s|)ecilic 
performance is enforced, of which we have alreiuly sjiokeii, and of 
which more hereafter. 


§ 22. Thus where a power has been defectively executtfd by 
mistake, (<>) or where an instrument Iia.s been delivered up or canc<;Iled 
under error (of fact), or where a Testator has revoked a Legacy under 
the impression that the Legatee was dead, Ec^uity will give relief as 
though the error had not occurred. 

§ 23. So also, where a party has lost his case througli the want 
of some material evidence, which was unknown to him at the trial, 
and which he could not by any diligence have discovered, the Courts 
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will fcTant him a new trial ; and this is almost the only ground on 
which the Indian Courts will listen to a petition for a review of 
judgment. 

§ 24. A mistake of fiict is also matter of excuse even ii» the 
Criminal Law. For instance, where a man intending to do a lawful 
ad, does that which is unlawful. In this case, writes BroomO *) : — 

“ There is not that conjunction between the deed and the will which is 
necessary to fonn a criniinal act ; but, in order that he may stand excused, 
there must bo an ignorance or mistake ns to a fact, and not an error in point 
of Law : as, if a man, intending to kill a thief or house-breaker in his own 
house, and under circumstances whieh w^ould justify him in so doing, by 
inistttkc kills one of his own family, this is no criminal action ; but if a man 
thinks he has a right to kill a person excommunicated or outlawed wherever 
lio meets him and does so, this is wilful murder. P'or a mistake in point of 
Law, whioli every person of discretion not only may, but is bound and pre- 
sumed to know, is, in criminal cases, no sort of defence.” 

The general exceptions of the IViuil Code provide that nothing shall bo 
considered an otFeuce wliich is done by a person wdio by reason of a mistake 
of fact, not of Law, in good faith believes himself to be either bound by law 
to do it or justified by law in doing it (sections 76, 79.) 


(o) It ia not nec^aaary to go into the doctrine of aiding the defective exeention of;>ovfr«t 
aiuce Uiey seldom occur in this country except in cases of adoption by widows nndtr 
authority from their husbands. No doubt as Englishmen settle more frequently in India, 
this topic will have to be handled hereafter. It frequently happens that the ceremonies 
required by the llindd Law fbr an adoption are not performed : in these cases however the 
Ijiw itself provides that the adoption shall stand gtKMl nevertheless ; for in no Law more 
than the Hindd docs the maxim, factum vaict quod non jSon debti prevail Still the widow 
must iubitantially follow the power, as where it is to adopt a particular lodividual, or of a 
particular family. See 2. Knapp 290 v 1 Stra. H. L. 97 ; 2, lb. 120, 196, 176. 

(6) p. 200. 
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TOPIC THE FIFTEEMU. 

INTENTION. 

In totum omnia quce animi desUnatione agenda sunt^ non nitit vera et 
certa scientia perjici poseunt . — Papinian. 

As has been before observed, mutual consent lies at the very bottom 
of the law of Contracts ; and the bearing of this doctrine in cases of 
fraud, mistake, notice, &:c., will be self-evident to tho thoughtful 
student. So also it would be a monstrous proposition to make a 
compulsory or unconscious agent liable for his act; and hence the 
Law recognizes cei*tain excepted cases in which such agent is not 
responsible ; for instance, in infancy the mind is not held sufficiently 
formed to give that deliberate consideration and wise clioicc which 
determine men sui juris: so again women under coverture are esteem- 
ed so much under the power and control of their husbands, that they 
are in many respects not considered free agents. So again, acts which 
are the result of duress are generally not binding on the party; for 
here the will is compelled by actual force, and an important element 
of consent is absent. So in cases of drunkenness; especially, where 
there is any ingredient of fraud, the mind is so weakened by the 
influence of liquor tliat the man who Los put an enemy into his mouthy 
literally to steal away his brains, has destroyed the distinctive mark 
between man and brute ; and without reason there can be no consent 
So in respect to Ltuiacy and Idiocy; here the unhappy sufferers are 
deprived by the hand of God of the power of due reflexion. So it is 
generally true, that unless there is a consenting mind, there can lie no 
guilty act ; for clcIils non facit reurn nisi mens sit rea, 

§ 2. I propose to consider this question in its different bearings, 
very cursorily and briefly however. 

§ 3, It is clear in the first place that to give room for such a con- 
sent as shall bind and render responsible for an act, there must be a 
freedom of agency — voluntariness. The cogent remarks of Aristotle 
on Uie question, when a man is to be considered a voluntary agent, 
have already been considered. There are certain maxims also which 

24 
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will assist ua in considering this subject. Thus it is said by Ulpian, 
Ejvs €8t noil velk, qui potest velle. He who can say yes, can say no. 
If therefore a man lias not a free choice of saying no, he cannot say 
yes ; and on tiiis stands the force of duress on the capacity to contract, 
for nil consensui tarn contrarium est, quam vis atqne metus. 

§ 4. Duress is well described by BlackstoneS^) 

“ The constraint n man is under in these circumstances, is called in Law 
duress, from the Latin duritics, of which there are two sorts ; duress of 
imprisonment, 'ivhere n man actually loses his liberty, of which we shall 
presently speak ; and duress per minas^ where the hardship is only threat- 
ened and impending, whicdi is that we are now discoursing of. Duress /jcr 
minas is either for fear of loss of life, or else for fear of mayhem, or loss of 
limb. And this fear must he upon sullicient reason ; ‘ wow,’ as Bracion 
expresses it, * suspicio cujuslihei rani et metieulosi hominsSf sed talis qui 
possit cadere in virum constnntem ; talis enim debet esse metus^ qui in se 
contineat vitoe periculum, ant corporis cruciatum' A fear of batteiy, or 
being beaten, though never so well-grounded, is no duress ; neither is the 
fear of having one’s house burned, or one’s goods taken away and destroyed ; 
because in those cases, should the threat be perfomed, a man may have 
satisfaction by recovering 0 (|uival(*nt damages : hut no suitable atonement 
can he made for the loss of life or limb. And the indulgence shown to a 
man under this, the princi[)nl sort of duress, the fear of losing his life or 
limbs, agrees also with that maxim of (he Civil Law ; ‘ igjioscitur ei qui 
sangnincm sunm qualitcry qunlUa\ redemptum voluit'" 

The Indian IVnal Code (Section 91) eonfines the threats which will 
excuse rriiiio to those causing apjuvhensiou of instant death and makes even 
such tlircats no excuse for murder or ofl'eaci*s against the State. 

§ 5. Upon the consc(jueuoe« of want of will in the commission of 
crimes, Blackstone luis written so vividly, that there is little to 
l>c added to his dissertation. Stephens in his commentaries thus 
amplilies the passage : — 

“ Having in the preceding chapter considered in general the nature of 
crimes and punishments, we aiv next led in the order of our distribution to 
inquire, what j)orsons are or are not capable of committing crimes, or, which 
is the same thing, who arc exempted from the censures of the Law upon 
the commission of those acts w'hich in other persons would be severely 
punished. In the pi'ocess of which inquiry we must have recourse to parti- 
cular and 8{>ccial exceptions, for the general rule is, that no persons shall be 


(rt) Vd, 1, IIM. S«e Rtst. V. Mct^rovtktr, 1 East P. C. 71 ; Jtcar. T. lb. 

Comiata., Vol. 4 . p. 97. 
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excused fhmi punbiiaient for disobedience to the Laws of his country 
excepting such as are expressly dohued and exempted by the Laws 
themselves. 


All the several pleas and excuses which protect the committer of a 
forbidden act from the punishment which is otherwise annexed thereto, may 
be reduced to this single consideration, the want or defect in will. An 
involuntary act, as it has uo claim to merit, so neither can it induce any 
guilt. The coucun*ence of the will, when it has its choice either to do or to 
avoid the fact in question, being the only thing that renders human actions 
either praise wortliy'or culpable. Indeed, to make a complete crime cogniz- 
able by human laws, there must bo both a will and an act. For though, 
in Joro conscientia^ a fixed design or will to do an unlawful act is almost as 
heinous as the commissiuu of it, yet in general, and except in the rare case 
in which the party confesses such a design, uo teinpuial tribunal has any 
means of discovering its existence, wliere it has not been carried out into nn 
external action. It is hesitles iInpos^ihle in any case to ascertain that con- 
science might not possibly have recovered its power in time to prevent the 
actual per|H'tratiou of the uffence for which reason^, in all temporal jurisdic- 
tions, an overt act, or .some o{»en evidmice of an intended crime, is neccHsary 
in order to demonstrate the depravity of the will before the nmn is liable to 
punbliment. And as a vicious will without a vicious act i.s no civil crime ; 
so, on the other hand, an unwarrantable act without a vicif»u.s will, is no 
crime at all. So that, to constitute a crime against human laws, there must 
be a vicious will ; and, secondly, an unlawful act cuiisequont upon such 
vicious tvilL 


“ Now there are three cases in which tho will does not joiu with the act : 
I. — Where there is a defect of understanding. For where there is no dis- 
cerument, there is no choice ; and where there is no choice, there can be no 
act of the will, which is nothiug else tliau a determination of one’s choice to 
do or to abstain from a particular action ; he therefore that has no undor- 
atauding, can have no will to guide bis conduct. II. — Where there is under- 
standing and will sufficient residing in tho party, but not callotl forth and 
exerted at the time of the action done, which is the case of all olTeDCCS 
committed by chance or iguoranco. Here the will sits neuter, and neither 
d&ncurs with the act or disagrees to it. llL^Where the action is constrained 
by some outward force and violence. Here the will counteracts the deed, 
and is so far fh>m concurring witli, that it loathes and disagrees to what the 
man is obliged to perform. It will be the business of the present chapter 
briefly to consider ail the several species of defect in will, as they fall under 
some one or other of these general heads : as infancy, idiotcy, lunacy and 
intoxication, which fail under the hrst class j misfortune and ignorance 
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which may bo referred to the second ; and compulsion or necessity, which 
may properly rank in the third. 

** 1. — Under the first division we will first consider the case of infancy, or 
non-age ; which is a defect of the understanding. Infants under the age of 
discretion ought not to be punished hy any criminal prosecution whatever. 
What the age of discretion is, in various nations, is matter of some variety. 
The Civil Law has distinguished the age of minors, or those under twenty- 
five years old, into three stages : infantia^ from the birth till seven years of 
age ; pueritia^ from seven to fourteen ; and pubertas^ from fourteen upwards. 
The period of pucritin^ or childhood, was again sub-divided into two equal 
parts ; from seven to ton and a half was (ptas infantiat proxima ; from ten 
and a half to fourteen was <Etas pubertali proxima. During the first stage 
of infancy, and the next half stage of childhood, hi fantiat proxima^ they 
were not punishable for any crime. During the other half stage of child- 
hood, approaching to puberty^ from ten and a half to fourteen, they were 
indeed punishable, if found to be doli capaccs, or capable of mischief ; but 
with many mitigations, and not with the utmost rigour of the Law. During 
the last stage (of the ago of puberty and afterwards) minors were liable to 
he punished, ns well ca]>i tally as otherwise. 

“ The Law of England docs in some cases privilege an infant under the 
age of twenty-one, as to common misdemeanors ; so as to escape fine, impri- 
sonment and tho like ; and particularly in cases of omission, as not repairing 
a bridge or a highway, or other similar offences ; for not having the com- 
mand of his fortune till twenty -one, he wants the capacity to do those things 
which the Law requires. But where there is any notorious breach of the 
peace, a riot, battery or the like (which infauts when full-grown are at least 
ns liable as others to commit,) or any perjury or cheating ; for these an 
infant above the age of fourteen is equally liable to suffer, as a person of the 
full age of twenty-one. 

“ With regard to'capital crimes the Law is still more minute and circum- 
spect ; distinguishing with greater nicety tlio several degrees of age and 
discretion. By the ancient Saxon Law, the ago of twelve years was estab- 
lished for the age of possible discretion, when first the understanding might 
open. And from thence until fourtcHui it was atas pubertati proxima, in 
which he might or might not bo guilty of a crime according to his nataitl 
capacity or incapacity. This was the dubious stage of discretion ; but, 
under twelve, it was held that he could not be guilty in will, neither after 
fourteen, could be supposed inuocent, of any capital crime which he in fact 
committed. But by the Law as it now stands, and has stood at least since 
that time of Edward the Third, the capacity of doing ill, or contracting 
guilt, is not ao much measured hy years and days as by the strength of the 
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delinquent’s understanding and judgment For one lad of eleven years old 
may have as much cunning as another of fourteen, and in these cases our 
maxim is that ‘ malitia supplet astatem* Under seven years of age indeed 
an infant cannot be guilty of felony, for then a felonious discretion is almost 
an impossibility in nature ; but at eight years old he may be guilty of felony. 
Also under fourteen, though an infant shall be prima facie adjudged to be 
doli incapaXf yet if it appear to the Court and J ury that he was doli capax^ 
and could discern between good and evil, he may be convicted and suffer 
death. Thus besides more ancient examples there ^vas an instance where a 
boy of eight years old was tried in the seventeenth century at Abington for 
firing two barns ; and it appearing that he had malice, cunning and revenge, 
he was found guilty and hanged accordingly. Thus also in still later times 
a boy of ten years old was convicted on his own confession of murdering his 
bed-fellow, there appearing in his whole behaviour plain tokens of a mischiev- 
ous discretion ; and, as the sparing this boy merely on account of his ten-' 
der years might be of dangerous consequence to the public, by propagating 
a notion that children might commit such atrocious crimes with impunity, 
it was unanimously agreed by all the Judges that he was a proper subject 
of capital punishment. But in all such cases the evidence of that malice 
which is to supply age ought to be strong and clear beyond all doubt and 
conti'adiction. After an infant has attained fourteen, he is presumably doli 
capax and competent to commit all offences with the exceptions that have 
been already noticed — and at twenty-one, when infancy ceases, no privilege 
whatever in respect of ago is recognized by Law.(0 

“ Another case in which the defect of understanding excuses from guilt, 
is tliat of an idiot or a lunatic, for the rule of Law as to the latter, which 
may be easily adapted also to the former, is that ^furiosus furore solum 
punitur : In criminal cases, therefore, idiots and lunatics are not chargeable 
for their own acts, if committed when under these incapacities, no, not even 
for treason itself. Also by the Common Law, if a man in his sound memory 
commits a capital offence, and, before arraignment for it, he becomes mad, 
he ought not to be an-aigned for it, because he is not able to plead to it 
with that advice and caution that he ought. And, if, after he has pleaded 
the prisoner becomes mad, he shall not be tried ; for how c^n he make his 
defence ? If after he be tried and found guilty, he loses bis senses before 
judgment, judgment shall not be pronounced ; and if after judgment he 
becomes of non-sane memory, execution shall be stayed ; for peradventure, 
says the humanity of the English Law, had the prisoner been of sound 

(c) Under tbe Indian Penal Code nothing it an offence which it done t>j a child under 
seven years of age, or by one above seven and under twelve who bat not attained sufficient 
matnrity of understaading to judge of tbe nature and consequences of bis acts. Sec- 
tions 82*83. 
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memory, he might have alleged Bomething in stay of judgment or execution* 
And Rpecial provisions of the same tendency are now made by statute ; for 
by 39 and 40, Goo. Ill, c. 94, it is enacted that if a person charged with 
any oflfenco be brought up to be discharged for want of prosecution, and 
appear to be insane, the Court may order a Juiy to be empanelled to try the 
sanity; and if they find him insane, may order him to be kept in custody till 
the pleasure of the Crown be known ; that if a person indicted for any 
offence appear insane, the Court may, on hia arraignment, order a Jury to 
bo empanelled to try tlie sanity, and if they find him insane, may order the 
finding to be recorded, and the insane person to be kept in like manner ; and 
that if, upon the trial for treason, murder or felony, insanity at the time of 
committing the offence is given in evidence, and the Jury acquit, they must 
be required to find specially whether insane at the time of the commission of 
the offence, and wln ther he was acquitted on that account ; and if they find 
in the affirmative, the Court may order him to be kept in like manner till 
the Crown’s pleasure he knowu.(<^) 

“ In the bloody reign, indeed, of Henry the Eighth, a statute was made, 
which cnacttMl that if a person being compos mentis should commit high 
treason, and after fall into madiiess, he, might be tried in his absence, and 
should suffer death as if he w^crc of perfect memory. But this savage and 
inhuman Law was re[ioaled by the Statutes I and II. Ph. and Mac. 10. For, 
a.H is observed by Sir Edw, Coke, ‘ the execution of an offender is for 
example, ut pana adpaucos, rnetus ad oniftts perveniat but so it is not 
when a matliiian is executed ; but should be a miserable spectacle, both 
against Law and of extreme inhumanity and cruelty, and can be of no 
exanqile to others. 

** On the other hand, however, it is not every kind or degree of insanity 
that will exempt a man from responsibility for his acts ; and it may be laid 
down in general, that a partial uiisouudness of mind will he no excuse. ‘It 
is very difficult, indeed,’ as Lord Hale observes, ‘ to define tlie invisible line 
that divides jK’rh'ct and partial insanity, but it must be duly weighed and 
considered both by the Juilge and Jury, lest on tho one side there be a kind 
of inhumanity towards the defects of human nature, or ou the other side too 
gr^at an indulgence given to great crime.*?.’ The lino of distinction referred 
to by Hale has never yet heoii fully traced. The Judges on a late occasion, 
how'ever, gave it as their opinion, that if a man who takes another’s life 
appears to iiave known at the time that he was acting contrary to Law, his 
being under an insane delusion that he was thereby redressing some supposed 
grievance or prixlucing some public benefit, will not exempt him from the 
guilt of murder ; neither will ho be exempted by being under an insane 


U) .See iht provisioiu of the Code of CrUniDal Procedure, chip, xxrii. 
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delusion as to facts ; provided the supposed facts, if real, would not have 
justified the act ; but that on the other hand, he will be exempted by such 
delusion as last mentioned where the facts, if real, would have justified the 
act.(«) 

** Thirdly : as to artificiul, Toluntarily contracted madness, by druuken* 
ness or intoxication, which, depriving men of their reason, puts Uiem in a 
temporaiy phrenzy, our Law looks upon this as an aggravation of tho ofTonce, 
rather than as an excuse for any criminal misbehaviour. ‘ A drunkard,' 
says Sir Edward Coke, * who is voluntarius daemon, hatli no privilege 
thereby : but what hurt or ill soever he doth, his drunkenness doth aggravate 
it : nam omne crimen ebrietas, et incendit, ct detegiC It hath been observed 
that the real use of strong liquors, and tho abuse of them by drinking to 
excess, depend much upon the temperature of the climate in wliich we live. 
The same indulgence which may be necessary to make tho blood move in 
Norway would make an Italian mad. German, tlierefore,' says tho 
President Montesquien, ^ drinks through custom founded upon constitutional 
necessity ; a Spaniard drinks through choice, or out of tho mere wnntonucss 
of luxury ; and drunkenness,’ he adds, ‘ ought to be more severely punished, 
where it makes men mischievous and mad, as in Spain and Italy, than where 
it only renders them stupid and heavy, as in Germany and more nortliera 
countries.’ And accordingly, in tho warm climate of Greece, a Law of 
Pittacus enacted, * that he who committed a crime, when drunk, should 
receive a double punishment : one for tho crime itself, and tho other for tho 
ebriety which prompted him to commit it. The Human Lawr, indeed, made 
great allowances for this vice : per vinum dclapsis capitalis poena remiti^ 
tur* But tho Law of England, considering how easy, it is to c( uuterfeit 
thit excuse, and how weak an excuse it is (though real,) will not sufier any 
man thus to privilege one crime by another.!/) 

II. “ Another deficiency of will is, where a man commits an unlawful 
act by misfortune or chance, and not by design. Here the will observoB a 
total neutrality, and does not co-operate ^vith the deed : which tlicrefore 
wants one main ingredient of a crime. Of this when it affects tho life of 
another we shall find more occasion to speak hereafter : at present only 
observing, that if any accidental mischief happens to follow fi om the per- 
formance of any lawful act with due caution, the party stands excused from 
all guilt : but if a man, by doing anything unlawful, (at least if it be malum 

(<) The test of iosaaity Uid down by the Indian Penal Code is incapacity to know the 
luttore of the act done, or that it is wrong or contrary to law. Section. 84. 

if) So the Indian Penal Code (Sections 86, 86) exempts from punishment persons made 
intoxicated against their will, but provides that one who commits an offence while in a 
stale of Tolnotiry intoxication shall be dealt with as if be bad the same knowledge u he 
would have had when sober. 
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in and not merely malum prohibitum^) or anything lawful but without 
due caution, produce a consequence, which he did not foresee or intend, as 
the death of a man or the like, his want of foresight shall be no excuse, but 
he is criminally guilty of whatever consequence may follow.(^) 

Ignorance or mistake is another defect of will, when a man intending to 
do a lawful act does that which is unlawful. For here the deed and the will 
acting separately, there is not that conjunction between them which is 
necessary to form a criminal act. But this must be an ignorance or mistake 
in fact, and not an error in point of Law* As if a man, intending to kill a 
thief or house-breaker in his own house, by mistake kills one of his family, 
this is no criminal action : but if a man thinks he has right to kill a person 
ex-communicated or outlawed wherever he meets him, and does so, this is 
wilful murder. For a mistake in point of Law which every person of dis- 
cretion not only may, but is bound and presumed to know, is in criminal 
cases no sort of defence. ^Ignorantia Juris quod quisque tenetur scire^ 
nemintm excusat,^ is as well the maxim of our Law as it w^as of the Roman. (A) 

111. “ A third kind of defect of will is, that arising from compulsion and 
inevitiible necessity. These are a constraint upon the will, whereby a man 
is urged to do that which his judgment disapproves ; and which it is to be 
presumed his will (if left to itself) would reject. As punishments are there- 
fore only inflicted for the abuse of that free w'ill which God hath given to 
man, it is highly just and cquitiddo that a man should be excused for those 
acta which are doue through unavoidable force and compulsion. 

“ Of this nature, in the first place, is the obligation of civil subjection, 
whereby the inferior is constrained by the superior to act contrary to what 
his own reason and inclination w’ould suggest ; as when a legislator establishes 
iniquity by a Law, and commands the subject to do an act contrary to religion 
or sound morality. How far this excuse will be admitted in foro conscientue^ 
or whether the inferior in this case is not bound to obey the divine rather 
tiian the human Law, it is not our business to decide ; though the question, 
perhaps among the casuists will hardly bear a doubt. But however that 
may be, obodiouco to the Laws in being is undoubtedly a sufficient extenua- 
tion of civil guilt before the municipal tribunal. The Sheriff who burnt 
Latimer and Ridley in the bigoted days of Queen Mary was not liable to 
punishment from Elizabeth for executing so horrid an office, being justified 
by the commands of that magistracy which endeavoured to restore supeniti- 
tion under the holy auspices of its merciless sister persecution. 

** As to persons in private relations. The principal case where constraint 
of a superior is allowed os an excuse for criminal misconduct, is with regard 
to the matrimonial subjection of the wife to her husband, for neither a son 

(y) Indian Penal Codt, section 00. 


{h) Sectioss 70, 79. 



STSPHINS OK IKTBKTIOK. 


19S 


nor a servaiit are excused for Ute commission of any crime, whether capital 
or otherwise, by the command or coercion of the parent or master ; though 
in some cases the command or authority of the husband, either express or 
implied, will privilege the wife from punishment even for capital offences ; 
and, therefore, if a woman commit theft, burglary or other civil offences 
against the Laws of Society by the coei'ciou of her husband, or even in his 
company, which the Law construes a coercion, she is not guilty of any crime, 
being considered as acting by compulsion and not of her own will : which 
doctrine is at least a thousand yeai's old in tliis kingdom, being to be found 
amongst the Laws of King Ina tho West Saxon. And it appears that 
among the northern nations on tho continent, this privilege extended to any 
woman transgressing in concert with a man, and to any servant that com- 
mitted a joint offence with a freeman ; the male or freeman only was punish- 
ed, tho female or slave dismissed : ^ procnl dnbio quod alterum libcrlas^ 
alterum necessiias impelleret.^ But (besides that in onr Law wliich is a 
stranger to slavery, no impunity is given to servants, who are as much free 
agents as their masters) even with regard to wives this rule admits of an 
exception in the case of murder, manslaughter or rohbi»ry, these offences 
being of a decjKjr dye. In treason also (tho highest crime which a member 
of society can, as such, ho guilty of) no plea of coverture shall excuse tho 
wife— no presumption of her husband's coercion sliall extenuate her guilt, — 
as well because of the odiousness and tlangerous consequence of the crime 
itself, as because the husband, having broken through the most sacred tie of 
social community by rebellion against the State, has no right to that obedi- 
ence from a wife, which he himself, as a subject, has forgotten to pay. In 
misdemeanours, also, >vc may remark another exctqition ; that a wife may be 
indicted with her husband for keeping a brothel ; for this is an ofleie e touch- 
ing the domestic economy or government of the house, in which the wife 
ba.s a principal share ; and ij' also such an offence as the Law presumes to he 
generally conducted by the intrigues of the female sex ; and in ail cases 
where the wife offends alone, without the company or coercion of her hus- 
band, she is responsible for her offence as much as any /erne sole A') 

2. Another species of compulsion or necessity is what our Law calls 
duress per minas : or threats and menaces which induce a fear of present 
death, or other grievous bodily harm ; which takes away the guilt of many 
crimes and misdemeanors — at least before the human tribunal ; and therefore, 
in tune of war or rebellion, a man may be justified in doing many treason- 
able acts by compulsion of the enemy or rebels, which would admit of no 
excuse in the time of peace. Duress per minus is not however an excuse 
ior every species of crime : for though a man be violently assaulted, and 

<0 The Indian Penal Code containi noexcepUott to exempt married wooiaa from pmuih- 
mint for offencei 
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hath no other possible means of escaping death but hj killing an innocent 
person, this fear and force shall not acquit him of murder, for he ought 
rather to die himself than escape by the murder of an innocent But in 
such a case he is permitted to kill the assailant ; for there the Law of nature 
and self-defence, its primary canon, have made him his own protector. It 
is to be observed, too, that the compulsion which takes away guilt, must be 
the fear of no less than present death or grievous bodily harm ; for the mere 
apprehension of having houses burnt or goods spoiled is not sufficient. It 
must also be a just and well-grounded qui cadere possit in virum 

conttantem^ non timidum et meticulosum^'" as Bracton expresses it in the 
words of the Civil Law.(7 ) 


“ 3. There is a third species of necessity which may be distinguished 
from the actual compulsion of external force or fear ; being the result of 
reason and reflection, which act uj)on and constrain a man’s will, and oblige 
him to do an action, which, without such obligation, would be criminal ; 
and that is, when a man has his choice of two evils set before him, and being 
under a necessity of choosing one, ho chooses the least i)ernicious of the 
two. Here the will cannot bo said freely to exert itself, being rather pas- 
sive than active ; or, if active, it is rather in rejecting the greater evil than 
In choosing the less. Of this sort is that necessity where a man by the 
commandment of the Law is bound to arrest another for any capital offence, 
or to dispijrse a riot, and resistance is made to his authority. It is here 
justiflablo and oven necessary to lK?at, to wound, or perhaps to kill the offen- 
ders, rather tJian pemiit the murderer to escape or the riot to continue. For 
the preservation of the peace of the kingdom, and the apprehending of 
notorious malefactors, are of the utmost consequence to the public, and 
therefore excuse the felony w'hich the killing would otherwise amount to. 


** 4. There is yet another case of necessity, wliich has occasioned gi'eat 
speculation among the writers upon general Law ; viz,, whether a man in 
extreme want of food or clothing may justify stealing either, to relieve his 
present necessities ? And this both Grotins and Puffendorf^ together with 
many other of the foreign Jurists, hold in the affirmative ; maintaining, by 
many ingenious, tiumanc and plausible reasons, that in such cases tlie com- 
munity of goods, by a kind of tacit concession of society, is revived ; and 
•ome even of our own lawyers have held the same, though it seems to be an 
unwarranted doctrine, borrowed from the notions of some civilians ; at least 
it is now antiquated, the Law of England admitting no such excuse at pre- 
sent. And tliis its doctrine is agreeable, not only to the sentiments of many 
of the wisest of the ancients, particularly Cicero^ who holds that ‘ 8uum 
ruiTMf ineommodum ferendum esf^ potius quam de alieriui eemmodis 
detrahendum^* but also to the Jewish Law as certified by King Solomon 

if) An^sp. ISti. ~ 
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himself. * If a thief steal to satisfy his soul %vhen he is hungry, he shall 
restore sevenfold, and shall give all the substance of his house :* which was 
the ordinary punishment for theft in that kingdom. And this is founded 
upon the highest reason ; for men's properties would be under a strange 
insecurity if liable to be invaded according to the wants of others, of which 
wants no one can possibly be an fiile()uate judge but the party himself who 
pleads them. In this country especially, there would he a jHsculiuv impro- 
priety in admitting so dubious an excuse ; fur by our Laws such sulFicient 
provision is made for the poor, that it is impossible that the most needy 
stranger should ever be reduced to the necessity of thieving to support 
nature. This case of a stranger is, by tlio way, the strongest instance pul 
by Baron PaffendorJ\ and whereon he builds his strongest argutiiculs ; 
which, however they may hold elsewhere, yet must lose all their wt^ight and 
efficacy in England, where charity is reduced to a system, and interwoven 
in our very constitution. Therefore our Laws ought by no means to l>e 
taxed with l»eing uumorciful, for denying this pri village to the necessitous, 
especially when wa consider tlmt the Sovereign, on the representation of his 
ministers of justice, hath a power to soften ilie Law, and to extend mercy 
in cases of |»eeuliar hardship ; an ndvanUigo which is wanted in many Slates, 
particularly those which are democraticnl ; and these have in its stead intro- 
duced and adopted, in the body of the l^aw itself, a multitude of circum- 
stances tending to alleviate its rigour. But the foundeis of our constitution 
thought it better to vest in the crown the power of pardoning particular 
objects of com {passion, than to countenance and establish theft by one gene- 
ral undistiuguishing I.#aw.”(^) 

§ 6. Intention being thus an essential element in crime, it In- 
comes an im{)ortant (juestion to know how we arc to prove its ex- 
istence. Man ha.s not a window in his breast ; we cannot dive into 
his thoughts ; and therefore we can only divine his intentions hy his 
acts. Acta exteriora interiora spcreta indicant; and wliatever a 
man 8 intentions may be, if they do not exhibit themselves in his 
acts, he is not criminally responsible. (0 There must be some '‘overt 
act act and intention must coalesce. But on the other hand, from 
the same impossibility of positively ascertaining the intentions of 
mankind, it is a fair presumption that a man intends his acts to be 
followed by their ordinary and natural consequcnce.s ; and hence from 
the act the Law infers the intention. 


(it) See Marne’* Criminal Law Bonk L (‘h I. Nort^m on Krirlcncc. ‘ DrunLennesi,* 
3S1. Inianity. p. 172, Arcubald Cr. I’l. h Kv.. p. 12. 

'it V , V.om 
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** A wrong intent, then, or something tantamount thereto, writes 
Hroome^M being ordinarily an essential element in crime, how, it may be 
HNked, i.H this intention to be proved ? Now, a Jury is justified in inferring 
the intent from overt acts, because every man, as well in criminal, as in 
civil, procedure, must be taken to have intended that which is the necessary 
or natural consequence of his own act. It is an universal principle, that, 
* when a man is chai'ged with doing an act of which the probable conse- 
quence may Ik 3 highly injurious, the intention is an inference of Law result- 
ing from the doing the act.* Thus, where the defendant was indicted for a 
nuisance, and it was on his behalf contended, that, to render him liable, it 
must be liis object to create a nuisance, or else that that must be the neces- 
sary and inevitable result of his act, Littledalc, J, answered. ‘ If it Ije the 
probable consequence of his act, ho is answerable, as if it were his actual 

object. If the experience of mankind must lead any one to expect the result, 
he will be answerable for it.* ** 

§ 7. Furilier illustrative of the principle of Law that responsi- 
bility depends u])on voluntary free agency are to be found sundry 
maxims, which it must suffice to glance at ; such is that of Paulus, 
Culpd carevt qai factum non prohlhere possunL Hence the in- 
ability of the party to prevent a crime which he knows is meditated, 
is gnmnd of persomd exemption ; but in our Law no allowance is 
made on the score of natural ailoctiou ; and a son who was aware 
that lus father was about to commit treason, and did not communi- 
cate the fa(*t to the authorities, would he guilty of misprision of 
treason. Silently^ to behold the commission of felony, without endea- 
vouring to apprehend the offender, is misprision of felony. If to 
knowledge be added assent, the party will become an accessary. 


Comment. S73 
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TOPIC THE SIXTEENTH 

ACCIDENT. 

§ 1. By accident is meant not only what is technically called 
“ rris major,'' such as inevitable calamity, the act of Providence, or 
irresistible force ; but such unforeseen events, misfortunes, losses, acts, 
or omissions, as are not the result of any negligence or misconduct 
of the party. 

§ 2. Thus in the case of lost bonds, («) promissory notes, and the 
like obligations. Equity enforces payment, on tlie party undertaking 
not to sue on the instrument if discovered, and giving such guarantee 
or indemnity as tiie Court may direct. 

§ 3. So where a party, from long possession, or exercise of right 
over property, may bo presumed to have a legal title to it, though 
he has not the legal evidence of his title, or is unable to produce it. 

§ 4. So where executors pay debts and legacies upon the entire 
confidence that the assets are sufficient for all, and it should turn 
out that there is a deficiency : if they have acted with goo^I faith 
and due caution, they will be entitled to relief. So Story writes: — 

“If an executor should receive money, supposed to be duo from a debtor 
to the estate ; and it should turn out that the debt had been previously paid ; 
and before the discovery he had paid away the money to creditors of tlic 
estate ; in such a case, the supposed debtor may recover back the money in 
Equity from the executor ; and the latter may in the same manner recover 
it back from the creditors to whom he paid it. In like manner, if an executor 
should recover a judgment, aad receive the amount, and apply it in discharge 
of debts, and then the judgment should be reversed, he is compellable to 
refund the money, and may recover it back from the creditors.” 

(o) Courts of Law at a subsequent period would j;ive relief on a lost bond, but the 
remedy is not even now so complete aa in Kquity. iZead v. Brmkman, 8 'I'erm Keporl. p. 
151, decided that a deed mar be pleaded wiihrmt prnjtri, when alleged to f>c lost by lime or 
•oetdeot. The general rule of Law required that projfjrt should be offerrf] of every deed 
pleaded, which the party ' projart incunam,’ and of which the aoiagonist preyed ‘ oyer* 
or iBSpection. In lh»s case argued that frr coyU ad impouibilta .Sec this case 

reaarhed on Lord Vdon m Lx parU Grtenway, 6 Vc$. 

(A) Lq Jur. $ ?1. 
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,% So also in the case of an unpaid legatee, those paid in full 
shall refund proportionately. 

0. So where there has been an accidentally defective execu- 
tion of a trust, or where trusts are prevented being executed by 
a casualty : — 

“ Thu®” writes Siory^i^) “ if a testator should by his will, devise certain 
estates to A with directions that A should at his death distribute the same 
among his cliildren and relations, as he should choose, and A should die 
without making such distribution, a Court of Equity would interfere, and 
inak(' u suitable distribution ; because it is not given to the devisee as a mere 
[K)\vrr, but as a trust and duty, which he ought to fulfil ; and his omission 
so to do by accident or design, ought not to disappoint the objects of the 
bounty. It would be veiy different, if the case were of a mere power, and 
not a power coupled with a trust.*’ 


§ 7. But there are many cases where no relief can be given. 
Thus, in mattc^rs of positive contract and obligation, it is no excuse 
nor any ground for e(juitable interference, that the [larty has been in 
no default, or that he has Vieen prevented by accident from receiving 
the full benefit on his side. Thus says, Stortj{<f) : — 


“And this loads us, naturally, to the consi<lcration of those cases of acci- 
dent, ill which no relief will be grauhnl by Courts of Equity. In the first 
place, in matters <»!’ positive contract ami obligation created by the party, 
(for it is diffe rent ill obligations or duties create<l by law) it is no ground for 
the iiitertereiico of Kipiity, that the party has been prevented from fulfilling 
them by aeciilent ; or that he has been in no default ; or that he has ])een 
prt'vented by accident from deriving the full lieuefit of the contract on his 
own side. Thus if a lessee on a demise covenants to keep the demised 
estate in repair, he will be bound in Equity, as avcU as in Law, to do so, 
notwithstanding any iuevital»le accident or necessity, by which the promises 
are destroyed or injured ; as if they are burnt by lightning, or destroyed by 
public enemies, or by any other accident, or by overwhelming force. The 
reason is, that he might have provided for such contingencies by bis contract, 
if ho ha^I so chosen ; and the law will presume an iuUmtional genei’al liability, 
where he has made no exception. 


♦'And the same rule applies in like cases, where there is an express cove- 
nant, (without any proj)er exceptions) to pay rent during the term. It must 
be paid, notwithstanding tlie premises are accidentally burnt down during 
the term. And this is equally true as to the rent, although the tenant has 
covenanted to impair except in cases of casualties by fii*e, aud Uic premises 
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are burnt down bj such casualty ; for, exjnretsio unius esi exelusio alierius. 
Xu all cases of this sort of accidental loss by fu'e, the rule prevails, lies perit 
domino ; and therefore, the tenant and landlord suffer according to their 
proportions of intei'est in tlie property burnt ; tlio tenant during ilie term, 
and the landlord for the residue/' 


“ Equity!*) will not grant relief to a party uiK)n the ground of accident, 
where the accident has arisen from his own gross iiegligcMice or fault ; for 
in such a case the party has no claim to come into a Court of Justice, to ask 
to be saved from his own culpable misconduct. And, on this account, in 
general, a party coming into a Court of Equity is hound to show, that his 
title to relief is uuinixed with any gross misconduct or ncgligenco of liimself 
or his agents. 

“ In the next place, Courts of f^quity w'ill not iritoiTero upon tlio ground 
of accident, where the party has not a clear vested right ; hut liis claim rests 
in mere expectancy, and is a matter, not of inisf, hut of volition. Thus, if 
a testator, inhmdiiig to make a will in favor of particular persons, is prevent- 
ed from doing so hy accident, Eijuity cannot grant relief ; for it is not in tlio 
IK)wer of the Court to relieve against acnddeiits, which pn^vent voluntary 
dispositions of estates ; and a legatee or devisee cun take only hy the bounty 
of the testator, and has no indejtendent right, until tlu‘re i.s u title consum- 
mated hy Law. The same principle applies to a mere power, such as a 
power of appointment, uncoupled with any trust ; if it is unexecuted hy 
accident, or otherwise, a Court of Equity will not interfere and execute it, 
as the party could or might have done. But if there were a trust, it w'ould, 
as we have seen, ho otherwise.” 

§ 8. Accident, though inevitable, is no defence for the r on-per- 
formance of a contract which it wa.s possilde to perform at the time 
of entering into a contnict Where a man enter.s into a contract to 
perform an impossibility, the ccmtract is simply void. But otliei'wise* 
no accident, however inevitable, or other contingency, althougli it 
was not foreseen by, or witliin the contract of the party afford s any 
defence to an action for the breach of the contract. It was of»cri to 
the party expressly to have provided against contingencies, and to 
exempt himself from resjwnsibility in certain events. Thus, charter- 
parties, bills of lading, &;c., usually provided for non-liability in event 
of certain accidents, such as fire, the act of God, the king s enemies, 
perils of the sea and the like. CaiTiers by sea were, like all other 


carriers, always exempted by the common law from being responsible 
for the two first mentioned accidents and from liability for the third 
by statute. 0/) But without express provision, the ocxmrrence of any 

(•) Ston, Eq. Jur. 10^. (f) Eq, Jnr. Iv5 •. f<f) 26 iito. III. c. S6 . 17. 18. Viet., c. 104. 
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other aeciclents will Hot excuse the non-performance of the contract. 
Thus if a nian covenant to deliver goods at London, the loss of the 
boat by running upon a rock will not excuse him. So if a lessee 
(jovenant to repair, or to pay rent, he is not discharged by the de- 
struction of the premises by lightning, fire, wind, or flood. So when 
a man covenanted to pay a certain proportion of the value of the 
coals raised from a pit, unless prevented by unavoidable accident, it 
was hold that he was bound to work or pay the proportion, when 
the accident did not render tlie working a physical impossibility, 
although the cost of such working was greater than the value of the 
coal raised. But wliere tlie contract evidently contemplates the con- 
tinued existfmoe of a given f)erson or thing, performance will be 
excused if that person or thing perislies without the fault of the 
contracting party. ^J'hus a person who had contracted to let a music 
hall for tiire(; iiiglits for the purpose of concerts, was held to be 
excused by tlie building being destroyed by fire.(^) 

§ 9. It may not bo out of plfice here to state cursorily the pre- 
cepts of th(^ Civil luaw n^specting damages the result of accident. 
The work of Ihmat may be advantageously consulted here : and the 
passjiges about to be (juoted afford an excellent example of the strong 
sense and extreme acuteness with which the Latin Jurisprudents 
distinguished hetweeii the different causes, amounts, and extents of 
liability, 

jlj 10. Where tlio damage is the result of an innocent act, Domat 
writ's ; — 

** If tlicre liap|ions niiy ihimngo hy an unforeseen consequence of an inno- 
cent act when no blame can he cliargeil on the author of the act he will 
not he answornhle for such a consequence. For this event will Lave some 
other cause joined with that of the act, whether it be the imprudence of the 
person who lias suflPereil tlie damage, or some accident. And it is either to 
this irapriidcnco, or to this accident, that the damage ought to be imputed. 
Thus, for example, if any one goes across a public mall whilst people are 
playing in it, and (he ball, being already struck, chances to hurt him ; the 
innocent act of the person who struck tlie ball does not make him answer- 
able for on event, which ought to bo imputed either to the imprudence of 
the }>erson to whom it has liappenod, if he could not be ignorant that that 
was a public mail, or to a mere accident, if that act was altogether unknown 
to him, and if notiiiug of imprudence could l>c imputed to him who struck 
tb© ball.” 

ih) v. Cnldtccit, 11. W. K. 726. 
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§ 11, Where the damage is the i*esult of an accident which was 
preceded by some act that gave occasion to it : — 

“ When any loss or damage happens from an accidenL and when the act 
of some person, which is mixed with the accident* has been cither tJvc cause 
or occasion of the said event ; it is by tlie nature of the act, and by the 
eounection which it may have with what has happened, that wc ought to 
j udge whether the said person should be made to answer for the damage, or 
should be acquitted of it. Thus, in the cases of the first and fourth articles 
of this section, the event is imputed to him whose act has occasioned some 
damage ; thus, on the contrary, in the cases of the third and seventh articles, 
the event is not imputed. Thus, for another case different from those of all 
these articles, if a person who takes upon liim the care of the affairs of 
another without his knowledge, or a tutor, guardian, or other administrator, 
having received a sum of money for the use and benefit of the person whoso 
affairs arc under his management, lays up the said money by him for some 
time, without putting it to any u>e, when he might have paid off with it 
debts which his administration obliged him to uo<piit, whether to other 
creditors or to hini'^clf, if he was likewise a creditor ; and if it happens that 
the said money is earned off hy rohl»er«, or jicrishes through fire, or that the 
value of the coin be dimiuiahcd ; that loss might fail upon the said person, 
if he had no reason to keep the money by him, and if it was his fault that 
lie did not employ it, oithci to pay what was owing to hirmself, or to dis- 
<’harge other creditors, oi to a}iply it to othei uses : or the loss may fall upon 
the jiersous for whose account the money was received, if any just cause had 
induced the receiver to defer the employing of it. And this will depend on 
the nature of the conduct which the said person shall have observed and on 
the other circumstances, which may either oblige him to makegood the loss 
<'!' discharge him ol’it.” 

§ 1:2. %Vhere the acenleiit was preeeded by a fault • — 

If the accident is a con.sequeuee of an unlawful act, and if thcie follows, 
from it any damage, ho whose act has given occasion to it, will be liable to 
make good tlic damage ; and that with much more reason than if the acci- 
dent were only a consequence of sorrm imprudence, as in the cases of iJio 
fourth article. Thus, for example, if a creditor takes, without the authority 
of justice, a pledge from his debtor against hi.*^ coubcnt, and if the said pledge 
chances to perish by some accident in the hands of that crtdiloi, be shall 
be uccouDtable for it.” 

§ 1?I. Engageinentfl may be the result of accideDt. — 

“ We shall see in this title a kind of involuntary engagements, and which 
have no other cause besides mere accidentp. By accident* arc meant the 
which do not depend on the will of those to whom they happen, 

2fj 
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wli(‘tli('r the .^aid events he ilio cause of gain or of loss. Thus, \o find a 
licaf-iire and tu lose one’s purse are accidents of these two kinds. 

“ Accidents liU]>pen either by tJie act of man, such as a robbery, a fire ; 
or by u puie elVect of the providence of God and of the ordinary course of 
nature, sueli a^ thunder, lightning, a shipwreck, an inundation ; or by an 
edect ])roceediiig jmrily lVt)ni a iiutiirul cause, and partly from the act of man, 
such as a lire which happens by stacking up bay before it is "well dried. 

“ We must likewise distiiiguisb, in the accidents in which the act of man 
has a slmre, two sorts of acts. One is of those in which there is some fault ; 
as il one, playing at mall in a highway, w'ounds a j>erson that is going hy. 
And the other is ol those which are innocent, iind wdiere nothing can bo 
ini])uted to the author of the act ; as ii the same case bad liaj)pened in a 
public mull, through the fault of him wboerossing it raslilv was wounded. 

“ W hen the accident is a eonsoqiience of some biult which has given 
occasion to if, Iw whose act has been the cause or occasion of the accident 
ought to r('pair the damage caii^^ed by it. Jn wiiicJj case, his engagement is 
more tJie ellecl ot his fault than of the :iccidenf ; and tliis sort of engage- 
ment is a part ol* the subject-mutter of the fon^goiug title. But in the 
present title wesbull speak only ol’sucb engag(‘nu‘njs as luive no other cause 
besides tliul of a mere accident. 'J'be accidculs which are not attendc<l with 
uuy fault may have divers coiisc'quences with icspeci to (‘iigag(‘m(‘nts. Some- 
times they dl.-solvc the' eugJigemciit-. 'i'hus, a stdler is di^churged from the 
ohligatiou to tlclivcr the thing sold, if it perishes ’without his fault, whilst he 
is not ill delay to deliver if ; and the buyer will nevertheless he liable to pay 
the pi i<’(*, Sonu'iinii's the uceident lessen*' the engagement, as when a 
farmer sutlers a emisiderahlc loss by an uuusual haiTeimoss by a shower of 
Imil, hy a frost, ur other accidents. At other tinu's the aceident makes no 
chungi' in the eiigagiuneut, although it causes loss. Thus if it happens tl.at 
he who had borrowed money lo-es it hy a nddiery, by fire, or othA* accident, 
he IS nevertheless oldiged to repay it, as niueU a- if he had employed it 
uselully. And, in tine, it ha]>pens hy another idleet of acculculs that they 
ti>rm engagements between one jH.'rson and another. 
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FRAUD. 

Kx thlo main non oritur actio, 

55 1 . Fraud to every contract d'li oun^h if a party 

subsequently ratity the ai^reoinent, lie cannot a;j^ain set it nsith* on 
the ori‘dnal <n*oun<l of fraud. 

^ 2. llitheilo \Vi liave hecui confiJiiu^^ our attention to tlic* ease.s 
of inistaki- thi‘ou<;h ii^uioranci' ; u lunv a parly has hci'ii h^d into eri'or 
throu^dj positiv(‘ njisri'pivscntation or Iraud ofaTiy s(»rt, Ihcre is a 
distinct sul>stanti\e Lfroimd for .'illordini^ him n-iicf; ami on the 
other han<l of 'OJai’diim* a^ain>t the wron;r-doer takiic^ advantage ol* 
his own wruiiL^. If a party, actiiiL^ in imn'r i;^moranc<'. cannot said 
to ^ive his consent, n JiH'fhiri lie (‘annot he, where la^ is the victim 
of imposition. This leads us to tlui wi<le subject of fraud. 

§ 1). Courts are cautious in not layint^ down any <lelinite rules 
respecting tlic relief they will j^ive in n.'spect to mattei-s of fraud ; 
for as Lord Hat'd v'lclr observ'ed in his letters to Lord KatHfCH; 

FniuJ is infinite, and where a Court of Ff|uity once to lay duw'u rules 
liow’ far they w’ould ^o, and in* further, in extending their relief ag-ainst it, 
or to define strictly the .'•peeies of evidence of it, llie juri.sdiction would h(i 
crampetl, and iK'rpetually eluded by now scheme.'', which tin* fertility of 
man’s invci^tion wouhl contn\c. ’ 

§ 4 . Fraud can never give ground for, or any right of, an action. 
Ejc dolo 'iiudo tiuti ordifi' acta). On wliich point tin* gn*at ease of 
Cullititiy. BIi(/dernJ^>> is tin* leading ease. On the subject of fraud the 
Englisli law lias ado]>ted in effect tln^ rules of the Civil i/iw', as is the 
case also with the Scijteli and French law'^.^^o Tlie term used by tho 
Roman Law is dolun itudia^. So tliat dolns does nr*t answer to our 
tenn decode but rather to artiliee ; and there might be a dolnn 
as 'Well as a dohtn omd a sort oi' p at fra as ; ami dolus 
may be justifiable, as stratagems (T war, ambus<*;ules and the* like, 
between lielligerents. But dolus muC/s is thus ilefined I*y Laheo 


(«) 1 Sin. L. C , p. 

(6> S<e sutcarl V, i^teteart C Cl. au<l Fin. ; Trtf/yt y. Jjxtathf U Jur n. s L*C1. 
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Doluin malum esse omnem calliditatemy fallaciamy machina- 
iiomm ad drcumvenieudumy fallendumy decipiendum alterumy 
adJiibitum. 

§ 5. But Equity, as administered in our Courts, extends to still 
wider limits, for it includes not only sins of commission, but of 
omission. Thus it relieves not only against positive acts, but 
against concealments, and omissions, which must be ti breach of legal 
or equitable duty, trust, or confidence justly reposed, and injurious 
to another, or by which an undue advantage is taken of another. 

§ 0, In the leading case of Cltesterfield v. Janseni<') Lord Hard- 
wicke tlius described the diflerent kinds of fraud : — 

“ First, Fraurl, which is dolus malus, may be actual, arising from facts 
and circumstances of impo.sition, which is the plainest case. Secondly, it 
?nay be apparent from the intrinsic nature and subject of the bargain itself ; 
such as no man in his senses, and not under delusion, would make on the 
one hand, and as no honest and fair man wc)uld accept on the other ; which 
arc incfpiituble and unconscieiitious bargains, and of fcuoh even ibc Common 
Law has taken notice. Thirdly, Fraud, \vl»ich may be presumed from the 
circumstances and condition of tlie parties contracting : and this goes farther 
Uiau the rule of I>aw, which is, that it must be prove<i, not presumed. But 
it is wistdy established in the Court of Chancery, to prevent taking suiTcpti- 
tiou.s advantage of the weakness or ncecssify of another, which knowingly 
to do as equally against conscience, as to take advantage of Lis ignorance. 
Fourthly, Fraud, which may be collected and inferred, iu the consideration 
of a Court of Equity, from the nature and circumstancce of the transaction, 
as being on imposition and deceit on other persons, not parties to tlie frau- 
dulent agi'ceraent. Fifthly, Fraud in what are called catching bargains with 
heirs, reversioner?, or cxj)ecuuUs in the life of the parents, which indeed 
seems to fall under one or more of the prt^eding heads.” 

§ 7, Fraud may be divided on vai'ious principles. One most 
obvious division is that of actmd and constructive Fraud ; another 
is that less obvious but well recognized one, of Legal and Moral 
Fraud. This distinction has already' been touched on in these pages, 
with i-eference to those cases where there may exist a moral, though 
not a legal obligation, to disclose information. So again where a 
vendor simply puffs or exaggerates the value and excellence of his 
wares : the rule is. “A’a qmt camvieiidandi causd in vendUionibus 
diciuUur, si palavi appaieaiiiy venditorem von obliffant/* Here 
the rule Cateaf Emptor applies. It would be otherwise if the 

(c) 2 Vefc Stnx.. p. 165, e. c. 1 TuU. tod Wliile, L. C. 
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means of knowledge are not open. Then the Roman Law said, at h! 
dixerit hominem literatiim vel aiiijicem, piwstare dthei, nam hoc 
ipso pluries vendidit 

The misrepresentation enhances the price. 

§ 8. Mr. Broome in his Coininentaries(«0 well explains this dis- 
tinction between legal and moral fraud : — 

♦ 

“ I would however, first observe that a distinction undeniably exists 
between moral and legal fraud ; that there are many kinds of moral fraud 
which clearly could not be made available, either as ground of action or by 
way of defence before a Court of Law. Tims a vendor is on titled to sell for 
the" best price he can get, and is not in any way liable at Law for a simple 
commendation of Lis own goods, however worthless they may be, provided 
he has not made any false statement as to their ({iiality or condition, nor 
asserted anything ros|X3CtiDg them wliich may amount to a warranty in legal 
contemplation. It has even been bold, that the vendor of a chattel, in whicli 
there is a [>atent defect which greatly diminishes its value, will not incur 
liability by silence with regard to it; and if A treats with B, for the pur- 
chase of ail estate knowing tliat there is a valuable mine under it, and B 
makes no inquiry, there is authority to show that A is not bound cither at 
Law or in Equity to give information as to the existence of the mine. Now, 
in any of the cases hero suggested, although the Moralist might possibly 
condemn, our Law would decline to give redress. Non omne quod licet 
honestum est, 

“ As ou the one hand there may thus be an intention to mislead or even an 
attempt to induce a pci’sou unknowingly to sttcrificc his own interest, without 
fraud in Law ; so, on the other Land, legal fraud may exist, without any 
serious amount of moral turpitude. ‘The cases,’ says Parke, B., in Murry v. 
Mann ‘ show a distinction between legal and moral fraud. For instance, 
where a person purports to accept a bill of exchange by procuration, when 
in fact he has no such authority, that lias been held a legal frau<l, rcndcriug 
tlie party liable to an action of deceit, althougli the Jury negatived the 
existence of fraud.’ ” 

§ 9. Whether an action can be sustained on the ground of mere 
legal fraud, when unaccompanied by any degree of moral fraud, has 
been much discussed in the Courts, and opinions have differed. In 
Cornfoot v. Fowke^) Lord Abinger was of opinion that legal fraud 

(<0 Broom. Com. 342. 

(<) G M and W. 385. In that caaa it waa beld by tbe majority of tba Court that a oon- 
tract made by an agent was not void thougli the contractor waa induced to enter into it by 
tepretentations made by the agent not knowing them to be false, his principal knowing 
them to be so. But the soundness of this decision has ijcen oilen doubted. In Vdeil v. 
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filoiio was sufficient : but the b<alance of authority is cciiainly the 
other ways. In Thorny, Biglandff) Parke, B., says: — 

“ It iH settled Law that, vidependently of diityy no action will lie for a 
inisrepreseiitatioii, unless tlic party making it, knows it to be untrue and 
m/ikos it with a fraudulent intention to induce another to act on the faith of 
it, and to alter his position, to his damage. This appears from the cases of 
Evans V. Collins and Ormrod v. Ruth, which have perfectly settled the 
Law on that f)oiiit. Sr) in Wilde w Gibson, it was contended, that an action 
of deceit might Ijc maintained, without proof of actual fraud ; but Lord 
Campbell answererl, Frrmi that position I entirely dissent. If you mean by 
fraud, an intention to Injure the party to whom the representation is made, 
or to benefit tin? party who makes the rejn-escntation, there may be an action 
of diM'cit without fraud ; hut there must bo falsehood : there must be an 


assertion of that whirdi tlie party making it knoAvs to bo untrue ; the scienter 
must either ho exi)rcs‘-ly alleged, or there must he an allegation that is 
tantamount to the scienter of the fraudulent representation, and this allega- 
tion must he proved at the trial ; and llis Lordsliip adds, if that falsehood, is 
Plated, without any view of heuefiting the person who states the falsehood, 
or of injuring tin* person to whom the falsehood is htat<?d, in one sense of 
the word you may say it is not traudulent, h\it it is a breach of amoral obli- 
gation, it is tt'lling a lie ; and if a lie is told, whereby a third person is pre- 
judicetl, although there may he no j)rofit to the person who tells it, and 
although no injury was iniend(Mi to the party to whom it is told, but a 
l)Cnefit to a third person, it is clearly a hreach of moral obligation, and is a 
fniUil which will .suppt»rt an action of deceit.” 


In Taylor v. Parke, B, expressly says; — 

** An action for de(X*it will not lie without proof of /worr/Z fraud” and his 
judgment discusses the (pieslion .shortly. *• 'J'hc action was brought against 
th(^ d(‘fimdants, who were the Directors of the Manchester department of the 
Comtnorcial Bank of Kngland, for false and traudulent representations 
alleged to have been made by them, inn report which was published, stating 
in substance the nourishing state of the bunk. It is alleged that this report 
was calculated to induct; ihm'sous to buy shares, and that it was published 
by the defemlnnts fraudulently, with the view to induce persons to buy 
slmres ; that the plaintilf Imd bought shares upon the faith of it, and that the 
siateineius contained in that reix>rt were untrue, and that the defendants 
knew tliem to Ik* untrue at the time of the publication. That is the sub- 


Athnion, 7 ilur. n. b. 777. ». c. L. J. Kx. 33C, It wju; hchl by Pollock, C. R. and Wilde, B. 
the other Barons dissenting, that a principal who has Jjad the benefit of a contract obtain- 
ed by the fraud of his agciu, is liable in an action of deceit, though himself innocent ot auv 
fraud. 
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siaiico of the iivii count of the decluratiou, ou which the question etitU*oly 
arises. It is saivl, the learned judge raisdii*ected the jury in scvcml res|)ects. 
Tlie principal objection was, that he told them it was necessary they shoultl 
be satisfied that a fraud — that is, a Moral Jraud — had been eomniitled by the 
defendants. It was contended by Mr. Ktwwlcs, that it was net. neoessiii’y 
moral frainl sliould be coinrnitted, in order to render these pei>ons liul)lo ; for 
that if they made statements for their own benefit, wliieli were calculated to 
induce another to take a particular step, and if he did take that step to his 
prejudice in consequence of such statements, ami if such stutennmts w(*rc 
false, the defendants were resj»onsil)le, though they Iiail md been guilty of 
any moral fraud. Indeed, he said, tlie linding of the jury on this issue would 
warrant the position liq took : — because the jury found the defendants iiot 
guilty, but at the same lime said, they hegged to express their opinion that 
the defendants had been guilty of y/mw nvijliijcnce ; and it is insisted that 
oven tlial, accompanied with a damage to the plaintitl in eou'^eqnenee of that 
gross uegligence, would he sufiicient to trive him a right of aidioin From 
this proposition wc entirely dis.-ent ; bcuiusc we are of opinion that, inde- 
pendently of any contract between the jmrlies, no one can be made res|M>ij- 
sibJe for a lepresentatioii of this kind, unless it fraadiilrnth/ made. That 
is the doctrine laid dow/i in Pasley v. Freeman, wJiere, tbr the lirst lime, 
the cases ou this subject were considered. Jii that case i\lr. ♦Justice Grose 
differed from the rest of the Court, and thought tlie Law ga\e no remedy 
for fraud, unless there was a contract between tlic parlies. Tin; Court, 
howTver, lield, that if a person told tliat wliicIi was unlinie, and t(ilii it for a 
fx’audulent purpose, and with the intention to induce another to do an act, 
and that act was done to the prejudice of the plaintiflj then an action for 
fraud would lie. 'Jdiut case was followml by Ua\jcrafl v. Creasy, and a great 
variety of other case^:, and it must now be considci-ed as ostublished Law. 
But llicii it was said, that, jii order to ctujstitnle that fraud, it was not 
necessary to show that the defendants knew the fact they stated to he untrue, 
that it was enough that tlie fact was untrue, if lliey eommwiiictifed that fact 
for a dcet‘itful purpose ; and to that profiosilion the Court is pre]>arcd to 
assent. It is not iiecessary to show that the defendunlH knew the fact to 1x3 
untrue ; if they stated a fact which was true for a fraudulent purpose, they 
at tlie same time not belie yinff that fact U) be true, in that ‘ eu'^e it would l)C 
both a legal and moral fraud.' lu Attwood v. &mall,(^‘) “If’* it has lioen said 
in a case already cited, “ two parlies enter into a contract, and if one of them, 
for the purpo-e of inducing the other to contract with him, shall htaU3 that 
which is not true in point of fact, which ho knew at the time he, stated it 
not to be true, aiid if. njsui tliat slxiteineiit of what not true, ami what is 
known by the f«irty making it to be fal-e, this contract in entered into liy 

r/M r, A. aa-J K. 2'6:. 
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tlic oOicr [Mirty, (lieu, f^enernlly «pC4iking, auil uiiIchs tlicre is more than that 
in tho case, there will l>c at Law an action open to the party entering into 
su<;h cond'act, an action of damages grounded upon tlie deceit ; and there 
will be a relief in Equity to the same party to escape from the contract 
which he has so been inveigled into making by the false representation of 
the other contracting party.” 

55 10. From these cases it appears that though there may be 
moral fmud wliich shall not render its author legally liable, there 
can lie no legal fraud of which nwval f cavil is not an clement If a 
man stiite as true that which he knows to bo untrue, he is guilty of 
a <lire(jt, wilful, misrejiresentation ; hut a case may arise in which 
the party may stiite that to lie true of which he had no positive 
knowledge. Here he may either believe his represenbition to lie 
I cur, or to be untrue. In the latter case, that is, if he did not 
beli(ive it to bo true, and \)ut it forward nevertheless for a fraudulent 
]mr])ose, the fact of his want of knowlcdcjc as to the untruth of his 
statement, would not protect him. He would be guilty of fraud, 
legal and moral. But suppose the party puts forward the statement 
not imleod knowing, Imt believing it to be true ? Here it seems, the 
party is not responsihle. In Aitwood v. Small, Lord Brougham 

has laid dowii the most [)raetical and useful rule in these cases: — 


“ Three circumhtanceh” lie Miys “ mu.'^t combine ; it must ap[)ear, first, 
thnt the leprcsenOUioii was contrary to the fact ; secondly, that the pm*ty 
making it, know it to he contrary to the fact ; niid thirdly, and chiefly that 
it was the false representation which gave rise to the contracting of tlio 
otlu'i* jMirty — there must be dolus dans locum cofitractui, i. c., not merely a 
frninlulent attempt at overreaching, but lui attempt so far successful os to 
have operated as nu inducemeut to tlic other party to couti*act.” 


§ 11, If tho party be under any duty or obligation to state the 
truth correctly; an action will lie for causing loss to the plaintiff by 
an incorrect statement, indei>eudent of monil fmud. Such duty may 
arise fi'om the fiduciary relation of the parties ; or in contract, where 
the representation expressly or impliedly forms jmrt of the agree- 
ment In treating thi.s subject 1 have purposely refrained from 
embarrassing the text witli any reference to the distinctions between 


(i) The history of this contest between the Courts of Exchequer aod Queen’s Bench 
win be found in the Note u> (4tb Ed.) 2 Sro. L. C. Case of /Wry t. Frmnan, p. 81. end 
sec Nolo to Smith’s Law of Contracts, p. 137. See v. 28 L. J., ch. 188; 

iW/rtrd V. 29 L. J. Kx. j9 \ Oroitod v. Hutk, U M. and W„ 631 ; SHm t, CrfscAer, 
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forms of iiotioii, as it l)ears on the jx>int. I mean as to declai'lng 
either upon the contract ; or waiving the contract, ami bringing an 
action for the tort in case in the natui*e of an action for the deceit ; 
in which case, to use the pleader’s jargon, the ‘ scienter must Ik 3 laid 
and proved, for it is the jist of the action. In this country the plaint 
is sufficient if it states the facts. 

§ 12. It is advisable to obtain a clear conception of the difference 
between a mere t'ciyrescntatlou (ual a warrantif iHiforo proceeding 
further. 


“ Whore there is a written contract, the ^varranty forms a j>nrt of the 
contract, but the representation is collateral to the contract, a tul may I>e made 
verbally, though Uie cuntnict bo in writing ; ami if it be of a fact, witbout 
which the other party would not have eiitcreil iutt> the contnict at all, or at 
least on the same terms; it is equally etlbctual, if untrue, to avoiil the con- 
tract, or to give an action for damages on the ground of fraud. For 
instance, in the case of an action by the purchaser of a [uiblic-house, who lias 
been induced to buy or to give a greater pi icefur tin; good-will of the house, 
by a rcpresentiition of tlie extent of its hu.suKJss, if that ixjprcsentation turns 
out to be false, it has never been tloubted that the contract is voiil, ami that 
tlio buyer may I'ccovcr l>ack his money in an action for money liad and 
received to his use. 

“It is further material to observe, with reference to the distinction between 
an action npon the case for a false represen Ution and one upon a warranty, 
that, to support tlie fonner, three circumstances must combine : first, it must 
ap{>ear that the rcjires'cntation was contrary to the fact ; secondly, fliat the 
pai’ty making it knew it to Ik) contrary to the fact ; ami, thir dly, tliat it was 
the false representation wliich "avc rise to the eonti’acting of the other party. 
In the latter case alK>ve specified, viz., that of an acti(ui for breach of war- 
ranty, it is not necessary that all thoio three circumstances shouM concur, 
in order to ground an action for damages at I^aw or a claim for relief in u 
Court of ICquity ; fur where a warranty is given, by wbicdi the party 
undertakes that the article sold slialJ, in point of fact, Ixj such as it is descrilxid, 
no question can be mised uiion the scienter, u[)on the fraud or wilful mis- 
rcpi'escntation.” 

“ A warranty,” s;iys Lord Mnn^Jlcltl in Sfcivnd v. Wilkins'J) ' ex- 
tends to all faults, known and unknown to the seller.” The leading 
case of Cliandelor v. Lopus^^') offers a goo<l illustration. There the 
defendant sold the plaintiff a ston*^ whieh he afBrined to be a Mezoar 
stone, but which proved not to be to. No action was held to lie 

2i}. ' f ) ;* : S i'. 2, Sin L u 
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bf Ci'iuHo it was Doi averred and proved eitlier that he knmv it was not 
a livzoar stone, or that he wm'ranted it to he a Bezoar stone. Had 
!je warranted it, bis knowledge w'ould have been immaterial — but 
there being no warranty, his representjition should liave been shown 
to have been untrue within his own knowledge. At the present 
day this action would prr>bably liave had a diflerent termination ; 
for every affirnuition at the time of the sale of personal chattels, is 
a warmnty, if it was so intended ; and here the defendant was a 
jewelJ(;r. Or, if an at^tion wore brought in tort, the fact that the 
defendant was a jeweller, would he also irresistible evidence of the 
scienter. 


§ l.'l. It is essential to bear in mind the distin^Jtion between a 
loprosontation and a wnininty. An ej'press warranty is a stipula- 
tion inserted in tlie writing on its face, on the literal truth or fulfll- 
inent of which the* validity of the entire contract de})ends. Every 
verbal allinnation at the time of sale of a personal chattel is also a 
a warranty, as above stated, and there are casi^s of implied warranties, 
though nothing is expressly said, as in Marine Policies of Assurance, 
there is an iin]ilieil warrunty of seawtirthiness at the time of the 
vcs.scl starting (excejit in tiine-]>olieies) \. Stnall(^) Fmvens 

V. S(trs/ie!d.{»^) So there is an implied warranty by the owner of a 
sho]», that goods sold in the shop arc his property. But a sale of 
an article by name is no guanuiU'o of its quality or even that it is 
fit for the purpose for which it is known to be intended.(») Now 
the distinction is importjint., liecause a representation is held to be 
satisfied if it is suhsfanfialbf fulfdletl ; but a w^arranty must be lite- 
ndhj complied wdtfi. So, where a broker effected an insurance on a 
ship which he rt'presented ** to mount twelve guns and carry twenty 
men, This statement w'ns held to be substantially answ'ered by 
her liaving nine carriage guns and sixtcsui men, l>esides six swivels 
and nine ho3's, which was in fact a stronger armament than that 
ivproscnted. A rejuesentiition may be et]uitably and substantially 
mswored,s{v3"s bwd MansfieUl, ‘but a warranty* must be strictly com- 
plied with.\'?^ Had this very I'cprescii tali on l>cen incorporated into 

(<) IT Jur. IKU. (m) Jur. G6o. ib. pt. p* 405. 

{») Sicholiff V. RattMMfrr 13 W. R. 

{o) V. H Jur. *i. k, S70. Bui where tlie buyer order* goodiito besup- 

AM«I o> iho of tlie iieUei to select iheiu, there is »fi implied wanranty 

that they »rr tii foi the pur{H»M; for which the seller kuo\v« them to be iitteiidcd. v. 

f\irLtns>iu, H ,lur, n, ». HUI. 
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tlie terms of the policy. It wi>uhl have l>eeii a warmoty, and the 
policy would have been void on account of the variance In'twoen the 
actual armament and its description. 

^ § 14. Another important distinction between a rej)rcsentiition 

and a wairanty, is, that in the case of a warranty all questions of 
the materiality or immateriality of the fact are extduded. The sim- 
ple question, the sole en(|uiry is : — 


“ Is it^oris it not, warrantcil that the fact is, or shall hc soniMl so ? If 
it be, then, however wholl}’ unimportant the hict may ho to the risk, Imw- 
ever little its existence or non-existence may have iiitluonce<l the judgment 
of the under-writer as to the rate of premium, it matters ma ; it must bo 
absolutely true, or literally performed, othci’wise the policy will ho wliolly 
void : the falsehood of a ropresentatiofi, ou the oth(*r hand, will produce 
no cflfcct on the }»olicy unless tlic fact misrepreKCute<l he material.” 


§ 15. What conccaliiHUit will vitiati‘ a policy is laid down in tlio 
leading case oi(\ivtfr v. selected by Htni/ltM) There Lord 

Mamfield luminously laid down the general law. litsurance is a 
contract upon speculation. 

“ The special facts, upon which the contingent ehance is to he computed, 
lie most commonly in tlie knowledge of the in.^ured only : the under-writer 
trusts to hi.s represontutioii, and procced.s upon conlidenee that he does nol 
keep back any circuni.sUiuce in his knowledge, to ini.slcad the under-wriUr 
into a belief that the circum.^tance does nol exi.st, and lo induce him to 
estimate tlio risk as if it did nut exi-^t. The keeping hack such circuujstnncc 
is a fraud, and theroforc the policy is void. Although the sup[»rc.«.vion should 
happen through mistake, without any fraudulent intention ; yet still the 
under-writeri.'^ deceived, and the policy is void ; because the risk run is really 
different from the ri.-k uuder.-^tood and intended to he run at tin; time of the 
agreement. 

“The j>olicy would equally he void, against the iinder-wriler, if he con- 
cealed ; as if he insured a ship on her voyage, which he ju ivatcly knew to be 
arrived : and an action would lie to recover the premium. 


“ The governing principle is applicable to ail eoiitnicts and dealings. 
Good faith forbids either iwu t}', by concealing what he j>ri\ritcly knows, 
to draw the other into a bargain from hi.s ignorance of tliat fact and his 

believing die contrary. • 

“ But cither party may be inuoceiitly silent as to groinuL open to both to 
exercise their judgment uiK>n. Jliud cst ccUne ; aliud, iacfrt ; netjueenim 


(r) jfett/T. lyefi. 


(si V’ul. ]. j). 



2J2 rONCEi\LMf5KTS WHICH VITIATE POLICY. 

id cti c€lur€ quicquid TCiiccoi } icd cum quod tu HtcUyf id iqftorofC CMolu- 
metUi iui cautd velii eos, quorum internit id scire. 

** This definition of concealment, restrained to the efficient motive and 
precise subject of any contract, will generally hold to make it void, in favour ^ 
of tlic party misled by his ignorance of the thing concealed. 

There arc many matters, as to which the insured may l)e innocently 
silent ; ho need not mrnfion what the uuder-writcr knows. Siientia utrin- 
que par pares contrnhentes fncit. 

“ An undcr-writor cannot insist that the j)olicy is void, because the 
insured did not tell him what he actually knew ; 'what way soever he came 
to the knowledge. 

“ The insured need not mention what the under-writer ought to know ; 
what ho takes ujion himself the knowledge of ; or what he waives being 
informed of. 

“ The iindcr-writcr needs not ho told what lessens the risk agt'ced and 
understood to be run by the express terms of the policy. He needs not be 
told general topics of sjKsculation : as, for instance, the undev-writer is bound 
to know every cause which mny%occasion natural ]X‘ril8 : as, the difficulty 
to the voyage— the kind of seasons— the probability of lightning, hum- 
canes, earthquakes, &c. He is bound to know every cause which may 
occasion political jktiIs ; fVom tlic ruptures of states ; from war, and the 
various operations of it. lie is bound to know the probability of safety, 
IVoin the contiuuauco or return of peace, from the imbecility of the enemy, 
tlirough the weakness of their councils, or tlieir want of sti'cngth, &c. 

“ If an under-writer insures private ships of war, by sea and on shore, 

from ports to ports, and places to places, any where, ho needs not be 

told tho Bocrot enterprises they are dostiuod iqmn ; because ho knows some 

expedition must be in view ; and from the nature of his contract, witliout 

being told, ho waives tlic information. If ho insures for tliree years, he 

needs not bo told any cii*cumstaucc to show it may be over in two ; 

' * 

or if ho insures a voyage, with liberty of deviation, he needs not be told 
what tends to show there will be no deviation. 

** Men argue differently, from natural phenomena, and political appear- 
ances : they Imvo different capacities, diifcix^nt degrees of knowledge, and 
dtfibreni intelligence* But tlio means of information and judging are open 
to both : each professes to act from his own skill and sagacity ; and, 
therefore^ neither needs to communicate to the oUier. 

The ttuison of tlio rule which obliges parties to disclose is to prevent 
ftnud, and to encourage good (kith. It is adapted to such facts as vary the 
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lAture of tiie cooiract ; which one privately knows, and ilie other is 
ignorant of, and has no reason to suspect 

“ The question, therefore, roust always l)e wlicther there was, under all 
the circumstances at the time the policy was uiider-writteu, a fair represen-* 
tatioo, or a concealment ; fraudulent, if designed ; or though not designed, 
varying materialiy the object of the policy, and changing the risk nnderstooil 
to be run.” 

§ 16. But the rule in Equity is w'itler than at law. Sir J. Romilly, 
M. R in Pulsford v. RichardSyU) saj's as follows : — 

“ The gi*ouud on which relief is asked, is that principle of Ef|uily 
which declares tiiat the wilful misrepresentation of one contracting imrty, 
which draws another into a contract, shall, at the option of tlio |)ci'sou 
deceived, enable him to avoid or enforce that contract. It will be con- 
venient in tlio present case to .state my view of tins principle l>oforo 
applying it to tlic facts, a.s they appear to be established by tlio evi- 
dence. The cause of this, ns well as of mo.st of the great principles on 
which the system of Equity is founded, is the enforcement of a care- 
ful adherence to trutli in all the dealings of mankind. This principio 
is universal in its application to cases of contract. It affects not merely 
the parties to the agreement, but also those who induce others to cuter 
into it. It applies not merely to cases where tlic statcraeuts were 
known to be false by tliose who made them, hut to cases where 
statements, false in fact, were mode by persons who ])clicvc them to ho 
true if, in the due discharge of their duty, they ought to have known, 
or if they Iiad formerly known and ought to liavo rememWed the 
fact which negatived the representation made — a strong illustration of 
which is to be found in Burrowes v. Lock. («) And I held tlic same in 
Monty V. Jorden. The principle applies to all representations mado 
on the faith of whi^h othci* persons enter into agreements, so that, whether 
the representation were true or false at the time when it was made, he who 
made it shall not only be restrained from falsifying it thereafter, hut shall, 
tf necessaiy, be compelled to make good the truth of that which he bad 
asserted. The results, however, whkh flow from the application of this 
principle differ materially in different cases. In the case where the false 
representation is made by one who is no party to the agreement entered 
into on the faith of it, the contract cannot be avoided, and all that Ekiui^ 
can then do is to compel tlic person who made the representation to make 
good his assertion as far as may be possible. In cases, however, where 

(0 22 L. J. Ch. 659-5C2. Story § m. 17. Jor. SCT*. Sec Rmelint r. Wirtam,i9 U J Ch. ISS. 

10 Vea 470. tv) 21. t J. Cb. 531, S93. 
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Ailf^ repwysentatioii U made by a periion wlio is a party to the agreement, the 
jx>wrr of Equity is more extensive, and the contract itself may be set aside, 
if the nature of the case and condition of the parties will admit of it, or the 
person who made the assertion may be compelled to make it good. The dis« 
tiuctiou between the cases w^here the person deceived is at liberty to avoid 
the contract, and where the Court will affirm it, giving him compensation 
only, is not very clearly defiue«l. This question usually arises on the specific 
performance of contracts for the sale of property ; and the principle 
which governs the c 41 soh, though it is, in some instances, of difficult applica- 
tion, and leads i(» refitted distinctions, is the following, namely, that if the 
representation nmtlc b<} one wliich can be maile good, the party to the con- 
tract shall be compelled to do so; bui if the reprcsentatioji made be one 
which cannot be made good^ the party deceived shall be at liberty^ if he 
pleasesy to avoid the contract. Thus, if a man misrepresents the tenure or 
situation of an estate, as if lie sftys, an estate is froeliold which ])rove.s 
to be copy-JioId or leasehold, or if he dc.scribcs it as situate 'within a mile of 
some {larticular town, when, in truth, it is several miles distant, such a mis- 
representation of it, if it cannot be made true, would, at the option of tlio 
party deceived, annul the contract ; but if the projxjrty be subject to 
iucumbriinces eonccalctl from tlie jmrehaser, tlie seller must make good his 
statement ami redeem those charges. And even in the case when the pro- 
jicrty is suhjeot to a small rent not .stated, or the rent of it is somewliat 
less than it was reprcsenu;d, and tlie court does not nntiul the contract, but 
coni])o]s the seller to allow a sufficient deduction from the purchase money, it 
does soon this principle, that by these means he in fact makes good his repre- 
sentation, and that the statement made was not such as in substance deceiv- 
ed the purchaser ns to the nature and quality of the thing he bought. With 
ro.si)oct to the chai'acter or nature of the inisrcpiesentatiou itself, it is clear 
tliat it may l>e positive or negative — that it may consist as much in the 
suppression of wdiat is true u.s in the assertion of w’ha\ is false ; and it is 
almost needless to add that it must appear that tlie iicraou deceived entered 
into the contract on the faith of it. To use the expix*ssiou of the Roman Law 
so tnucli commented upon in the urgumeut before me, it must be a represen- 
tation dans locum eontraelui — that i.s, a repix^scutatiou giving occasion to 
Uie contract, tlie pi'o{K>r interpix?tatiou of w'hieh ap|)ears to be the assertion 
of a (act on wliich the person entering into the contract rellcdj and in the 
absence of which it is reasonable to infer be would not have cutcixHl into it ; 
or the aupprcssiou of a fact, the knowledge of which it is I'easonablo to infer 
•would have made him abstain from the contract altogether.'' 

§ 17. So in his work ou the Law of property as administerd by 
the Hun<ie of Lonls. Sir Kihvard Kngden (Lord St, Leonards) 
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retnarkiiit; on the gimt case of Small v. /W'U^ooci,^ writes m 
follows : — 

lu the gi*cat ca^e of Small v. Jtitroodi!^) the groiinilR uj>oii which a pur- 
chaser il allowed to nmintain an action of deceit for dainago^, or a bill in 
Equity to rescind the contract on tlio ground of inisrcprcseutations out of 
the written contract, were agreed to hy all, but upon the application of Iho 
rule to tho* conduct of vendors and purchasers, directly op|K)sitc views were 
taken. It will l>c proper to state the Law of tlic case, and then to proiicn^ 
the reader with such a general view of the merits of the case as may enable 
him to apply it as a precedent. It was laid down by l^ord Lyndhurst^ 
C. B., in dccitling tlic case, that as fiir as the cases of Law go, where a mis- 
representation of u material fact not within the observation of the opfKisite 
party is made, the person making the representation, knowing at tlic time 
that his statements atxi untrue, under such ciieumstaiiccs an action may Ik* 
inaiutaiued at Law for the purjiosc of reeovei*ing ii compensation in damages 
for the injury the party lias sustained, iiotwitlistanding the contractwas in 
writing, and iiotwithstainling tho^jc particulars may be n(» part of the terms 
of the written contract. If that be so, he added, it would follow also that 
in a Court of Equity a party would be entitled to come forwar<l for the pur- 
pose of obtaining redress in order to get rid of a contract founded on such 
fraudulent misrepresontations.^y) This was adopted in the House of Lords 
hyLord J9erow,(») who justly ohserved, with reference to Lord Eldons 
observation in Edwards v. A/’Lca//,f®) that he was not apprised of any simi- 
lar decision, that we may find an additional reason for the principle that 
nothing but the most clear and decisive proof of fraudulent representation, 
made under such circum*Jtanccs as show that the contract was based upon 
them — such a case indeed as Lord Eldan^ in his cxpcrlbncc, had not known 
to occur — would justify the interforenec of a Court of Equity. Lord 
CoHcnham, C., did not dissent from the rule, and Lord Lyndhnrst rcjicated 
tliat he considered the Law to Ik? clearly settled, that where representations 
are made with respect to the nature ami character of the property which is 
to become the subject of purchase, affecting the value of that projierty, and 
those representations turn out to be incorrect and false, to the knowledge of 
tlie party making them, a foundation is lai<l for maintaining an action in a 
Court of Cominon Law to recover diimagcs for the deceit so practised, and 
iu a Court of Equity a foundation is laid for setting aside the contract which 
was founded on a fraudulent basis.f^) I>ord Brougham slated the rule in 
tlic same way, and added that the three circumstances must combine, first. 
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tbai the repitjscntation was contmry to the fact ; secondly, that the party 
malting it knew it to be coiitiwy to the fact ; and thirdly and chkflyi in 
his view of the case, that it should bo this false representation which gave 
rise to the contracting of the other party. After discussing the eases, h^ 
added, that tlie inference he drew from them was this, that general fraudu- 
lent conduct signified nothing, that general dishonesty of purpose siguifted 
nothing, that attempts to overreach w’cnt for nothing, that an intention and 
design to deceive fcight go for nothing, unless all this dishonesty of purpose, 
all tliis fraud, all tliis iutcutiou and design, could be connected wkh the par- 
ticular transaction, and uotouly connected with the particular ti’ansaction, but 
must be made to bo the very ground upon which this transaction took place, and 
must have givcji rise to this contract. If a mere general intention to over- 
roacJi were ciioiigli, ho hardly knew a contract even between persons of very 
strict morality that could stand : they generally found the case to be that 
there had been an attempt of the one party to overreach the other, and of 
the other to overreach the first ; but that did not make void the contract. 

The party most not only have been minded to overreach, but ho must 
nctuttlly have overreached. Lord lVt/nford ( said that ho could not quite 
agree with Lord Broutjkam that in order to set the cou tract aside the parties 
must appear to have bceu induced entirely to enter into it by false represen- 
tations. He (Lord IVynford) said, if the parties were induced fraudulently 
in any way, altliough they might have other reasons for catering into the 
contract, if tlw strong grounds which pic vailed on them to enter into the 
contract were fraudulent representetions, tlmt would give an action in a 
(lourt of Law for deceit, aud that he should liope would be considered as 
n sutficiout ground' in a Court of Kquity to set aside such contract. 

** To the rule of Law, ns quoiifiod and explained in tlic house of Lords 
no exception can be token.’* 

And ill the ctdcbmtod case of Gibson v. D'Este.b^) Lord Campbell 
expressly dissented from tho position that an action of deceit could 
be raaintainod without positive fraud, and the counsel for tho ros- 
|H>ndent, he said, acquiesced in Uic view that this was to bo consider- 
ed as if it were an action of deceit There must he a falsehood 
stated, which is a breach of moral obligation, and that is fraud, 
which will supjwrt an action of deceit Lonl St. Leonards 
menting iipn tliis dictum of tho House of Lords, with which be is 
not satisfied, thus sjKjaks of Sir W. Grant's decision in Edwards v. 
McLcay.if) He says 


‘‘ That if a vendor knows aud conceals a fact material to the validity of 
the title, relief is to be afforded te tlio purchaser. That is tlm true rule. If 


C Cla. and t lu. i>0i. 


(f' 2 y. and C. N. S. i>4J. S. C. 


(/) Coop. m. 287. 
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iitio iA fiuiijr brfcw the purehasery he must rely <m his oovmiauts* This 
rttl6 does not require any 'reprosentatioa* If the seller knows a material fiict 
and conceals it, that is, does not divulge it, he is responsible : hia motive is 
unimportant ; he is bound to give tlie purchaser the ihcaus of forming a 
judgment on the title, and is not to decide what he dooms it necessary to 
disclose/* 

The question of the effect of misrepmsentation by one of the 
contracting parties in avoiding a conti*act has been much discussed 
of late in tlie English Courts in the numerous cases thivt have arisen, 
of shareholdci*s of Joint Stock Companies, seeking to cscaj)e from 
their liability on the ground that they were induced to take shares 
by the rnisroprosentations of the Directors, either contiined in the 
Prosi>ectus issued upon stai’ting the Company, or otherwise made. 
We shall discuss tlicsc eases more fully hereafter, when wi* come to 
treat of Partnei-shiji and Agency. At jiresent it is enough to observi^ 
that the result of all the cases, culminating in the great ease of Re 
Overend, Gurney & Co. in the House of Lords, (.7) aj>peai*s to be, that 
where a i>erson has been by the fraudulent misrepre.sentations of 
Directors or by their concealment of facts, drawn into a contract to 
purchase shares in a Company, the Directoi’s cannot enforce the 
contract, but he may rescind it within a reasonable time. But inas- 
much as a contract induced by fraud is not void, but voidable ; 
though the persons who induced it by fraud cannot enforce it, other 
jKjrsoiis who may have acquired rights and interests in cori.se<]uence 
of it, may enforce it against the t>arty who ha.s been induced to enter 
into it. Hence a person who has boon induce<l by fraud to take 
shares may bo liable, as l)etweon himself and the creditors of the 
Company, to contribute to its assets. 

§ I k Let us now turn to the division (►f Fraud into Actual and 
Constructive. And the first operates either by way HiufjeHiio faUi 

4 

or Bupjyressio veri 

§ 15 . The aivggcstio falsi : the mi.sreprcsuntation inu.st l>c of 
something inateriaL Tlie most copious illustrations of this doctrine 
are to be found in the law of Vendor and Purchaser, and the Law of 
Marine Insurance. StorgW furnishes us with examjdes which will 
suffice : — 

“ Thus, if a ixirsoii, owning an estate, should sell it to another, represent- 
ing that it contained a valuable mine, which comditutcfl an inducement to 
” aTof U, lig. and Ir. Aj*. 325. {h) § 
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the other Bide to parebase, and the representation were utterly fakO) iiie 
coulract for the sale» and the sale itself, if completed, might be avoided^for 
fraud ; for the representation would go to the essence of the contract. But 
if he should represent that it contained twenty acres of wood land or 
meadow, and the actual quantity was only nineteen acres and three-quarters, 
there, if the difference in quantity would have made no difference to the pur- 
chaser in price, value, or otherwise, it would not, on account of its immate- 
riality, have avoided the contract. So, if a pei*sou should sell a ship to 
another, ropiesenting her to bo five years old, of a certain tonnage, coppered, 
and copper-fastened, and fully equipped, and found witli new sails and rig- 
ging ; cither of those representations, if materially untrue, so as to affect tho 
essence or value of tho purchase, would avoid it. But a trifling difference 
in neither of those ingredients, in no way impairing tho fair value or price, 
or not materia! to tho purchaser, w'ould have no such effect. Thus, for 
iri'itance, if the ship was half a ton less in size, W’as u week more than five 
years old, was not copper-fastened in some unimportant place, and was 
deficit*nt in some trifling rope, or had some sails which were in a very slight 
degiec worn ; these diffei*ences would not avoid the contract ; for, under 
such circumstances tho differences must bo treated as wholly inconse- 
quential. I'ho rule of tho civil law would hero apply : Res bona fide 
vendita, propter minimam causam inempta fieri non debeC 

** St), if an executor of a will should obtain a release from a legatee upon 
a i-cpresentution that he had no legacy lef^ him by the will, which was false ; 
or, if a dovisoo should obtain a rcloaso from the heir at law upon a repre- 
•outution that tho will was duly executed, wheu it was not ; iu each of these 
cases (he release might bo set aside for fraud. But if, iu point of fact, iu the 
first cnse,Uio legacy, tliough given in the will, had been revoked by a codi- 
cil ; or, iu tlio second case, if the will had been duly executed, though not at 
the time, or iu tho manner, or under tlio circumstances, stated by the devisee ; 
the misreprosoutation would not avoid the release, because it is immaterial 
to tlie rights of either i)arty.” 

“ In tlio next phicc, tho misrepresentation must not only be in something 
material, but it must be in sometbiug, in regnid to which tho one party 
places a known U-ustand cou6dence in the other. It must not be a mere mat- 
ter of opinion, ciually opi<n to both ,wtios for examination and inquiiy. 
whore nciaior party is prosumed to trust to tlio other, but to rely on his own 
judgment. Not but that misropreseutation, oven in a matter of opinion, may 
bo relieved against, as a contrivance of fraud, in cases of peculiar reUtion- 
ship or confidence, or where tho other party has justly reposed upon it, and 
has been misled by it. But ordinarily, matters of opinion between parties 
iR uiHin e-iual terms, though falsely stated, arc not relieved against ; 
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because they are not presumed to mtskml, or influence the othe^Mpai^ when 
each has equal means of inibrmation. Thus, a flilse opini<m expressed 
intentionally by the buyer to the seller, of the raluo of the property oflbred 
for sale, where there is no special confidence or relation, or iiifiuenco between 
the parties, and, each meets the other on equal grounds, relying on his own 
judgment, is not sufficient to avoid a contract of sale. In such a case the 
maxiip seems to apply ; Scieniiaj utrinqne par^ pares contrahentes facit.** 

** But it is otherwise, where a party knowingly places confidence in another 
and acts upon his opinion, bclioviug it to be honestly expressed. Thus, if a 
man of known skill and judgment in paintings should sell a picture to 
another, representing it to have been painted by some eminent master, as, 
for instance, by Rubens, Titian, or Corregio, and it should bo false ; there 
can be no doubt, that it would bo a misrepresentation, for wliich the sale might 
be avoided. And the same principle would apply in a like case, if he should 
falsely state his opinion to be, that it was a genuine painting of a great master, 
with an intent to influence the buyer in the purchase, and the latter, placing 
confldenco in the skill and judgment, and assertion of the seller, should com- 
plete the purchase on the faith thereof. But if the seller should truly repi-c- 
sent the painting to be of such a master, and add, that it once belonged to u 
nobleman, or was fixed in a church, (which circumstances he knew to be 
untrue) in such a case, if the roprcscutatioii of these collateral circumstances 
had no real tendency in the mind of the buyer to cnlmnce or influence the 
purchase, it would not avoid ihc contract.” 

§ 16 . And Chancellor in bis learned Coimneutaries strik- 

ingly puts the doctrine : — 

** When, however, the moans of information relative to facts and circum- 
stances, affectiug the value of the commodity, arc equally accessible to both 
parties, the disclosure of any superior knowledge which one party may have 
over the other, as to those facts and circumstances, is not requishc to tlio 
validity of a contract. There is no breach of any implied confidence, that 
one party will not profit by his superior knowledge as to facts and circum- 
stances open to the observation of both parties, or equally within the reach 
of their ordinary diligence ; because neither party reposes in any such con- 
fidence, unless it be specially tendered or required. Each one, in ordinary 
cases, judges for himself, and relies confidently, and perhaps presumptuously, 
upon the sufficiency of his own knowledge, skill and diligence. The Com- 
mon Law aflbrds to every one reasonable protection against fraud in dealing ; 
bnt it does not go to the romantic length of giving indemnity against the con- 
sequences of indolence and folly, or a careless indiflTerctice to the ordinary and 
accessible means of information. It reconciles tbc claims of convenience with 


Ci) 2 Vol , Sect. yj. Ft, 4 k4 
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Oio ilaliea of good faith, to eveiy extent compatible with the interests ofoihti* 
mcrco. Thi#St docs by requiring the purchaser to apply his attention to those 
particulars which may bo supposed within the reach of his observation and 
judgment : and the vendor to communtcate those particulars and dedbets 
which cannot be supposed to be immediately within the reach of sntib atten- 
tion. If the purchawr be wanting of attention to these points, where atten- 
iiou would have been suHlcient to protect him from surprise or imposition, 
the maxim caveat emptOTf ought to apply. Even against this maxim ho 
may provide by requiring the vendor to warrant that which the Law would 
not imply to be warranted ; and if the vendor be wanting in good faith, 
* Ftt/cs servanda^ is a rule equally enforced at Law and in Equity.** 

§ 17. But even whero the misrepresentation is wilful, yet if it is 
of such a nature that the party liad no right to place any reliance on 
it, and it was his own folly to credit it, he has used his own discre- 
tion in the matter, and shall have no relief. In Vernon v. KeySyU) 
Lord Ellcnltorough thus expressed himself: — 

** ir* said he, “ an action be roahitainablo for such n false representatiou of 
the will and purpose of anotlicr, with reference to the purposed sale, should 
not nn action bo also at least equally maintainable for a false representation 
of the party’s own purpose ? But can it be contended, that an action might 
bo maintained against a man for representing, that ho would not give, upon 
a treaty of purchase, beyond a certain sum ; when it could be proved, that 
he had said, ho would give much more than that sum. And supposing 
also, tliatho hoi] upon such treaty added as a reason for his resolving not to 
give Iwyond a certain sum, that the proj)erty was in his judgment damaged 
iu any |mrticular rcsixjct ; and supposing further, that it could be proved he 
had, just before the giving such reason, said he was satisfied it was not so 
damaged ; wouKl nn action be maintainable for this untrue representation of 
ins own purpose, bucked and enforced by this false reason given for it. And 
in th(* case before us, docs the false representatiou, made by the defendant, 
of the tlctcrmination of his partpoi's, amount to anything more tlmn a falsely 
alleged reason for the limited amount of his own offer ? And if it amount 
to no more than this, it sliould bo shown, l>cfore wc can deem this to be the 
subject of an action, tliat, in respect of some cousidci-atiou or other, cxistin<^ 
Wtween the juirties to tlie treaty, or upon some general rule or principle of 
Law, the parly treating fur a purcJwsc is Injuud U) allege tioily, if he state at 
all, the motives, which oiicrato w'ith him for treating, or for making the 
oflfci* he in fact makes. A seller is unquestionably liable to an action of 
deceit, if he fiauduleutly represent the quality of the thing sold to be other 
tlmn it Is iu some imrticular, which the buyer has not equal means with 
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ktmsetf of knowing ; or if lie do sch in snoh « marnier ts to tndtiee ike bnjrer 
to forbeer making the inquiries,^ whidi for hia own security and advantage 
be would otherwise have made. Bui is a buyer liable to an aetioii of deedt 
for misrepresenting the seller^s chance of sale, or the probability of his getting 
a better price for his commodity, than the price, which such proposed buyer 
offers ? 1 am not aware of any case, or recognized principle of law, upon 
which such a duty cau bo considorod as incumbont upon a party bargaining 
for a purchase. It appears to bo a false representation in a matter merely 
gratis dictum by the bidder, in respect to which the bidder was under no 
legal pledge or obligation to the seller for the pi-eciae accuracy and correct- 
ness of his statement, and upon which, therefore, it was iho seller’s own 
indiscretion to rely ; and for the consequences of which reliance, thci*cfore, 
he cau maintain no action.” 

§ 18. This passage is suggestive ; but Equity, if it would not 
set aside, would not s|iccilically enforce a contract under such cir- 
cumstances, if the party seemed materially to have been influenced. 

§ 19. The party must have been in fact misled by the represent- 
ation. If he knew that the representation was false, it could not 
influence his conduct He is the victim of his own fully, not of 
another man s imposition. Non decipitur qni scit se dccipi. 

And if be takes any steps to investigate the truth of the repre- 
sentation or has opportunities for so doing, of which ho does not 
avail himself, he cannot escape from his contract on the gi'ound of 
misrepresentation. (^*) 

§ 20. He must have l)een misled to his injury ; for CouHs of 
Equity, says Story, do not, any more than Courts of Law, sit for the 
purpose of enforcing mor*al obligations, or correcting uncoiiscieutious 
acts, which are followed by no loss or damage. It has lieeu very 
jastly remarked, that, to support an action at law for a misrepresent- 
ation, there must be a fraud cominittc<l by the defendant, and a 
damage resulting from such fraud to tlie plaintiff. And it has l>eeu 
observed with equal truth by a very learned Judge in Equity, that 

fraud and damage coupled together will entitle the injured party 
to relief in any Court of Justice.” 

§ 21. We cornu now to Svppressio veri : concealment of tlie 
truth. Here tlu* concealment must operate to the prejudice of 
another. Nor is it every concealment which gives a cause of suit. 
The suppression of facts must be of those which one party is bound 

(it) Jenningi v. Broughton, 22 L. J., ch. hSh. uSd. 23, ib. 99S ; Clarle v. Macinfoth, 9 Jur. 
114. But see CtuU'ol Jtuiitcinj Cvmpong of Vcntzutlu v. Kisih, 2 L B* 11 of 1. . Kog and 
Lx. Ap 99. 
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by a duty to disclose to the other, and in respect to whicb he camiot 
be innocently silent. In the words of Ckero : — . " 

** Aliud ett celarCf aliud tacere. Neque enim id est celare^ quicquid 
reticeas ; sed cum^ quod tu sciat, id iynorare emolumenti tui causd veils 
cos, quorum inter sit id scire 

§ 22. Tlie doctine of the moralist may be read in PaUyi)) : — 

“ To advance” says he, “ a direct falsehood in recommendation of onr 
wares, by ascribing to them some quality, which we know they have not, is 
dishonest. Now compare with this the designed concealment of some fault, 
which wo know they have. The motives and cifects of actions are the only 
points of comparison in which their moral quality can differ. But the 
motives in these two cases are the same, namely, to produce a higher price 
than we oxf>cct otherwise to obtain ; the effect, that is, the prejudice to the 
buyer is the same.” 

§ 2J1, But the Jjhw doos not go so far : it docs not profess to 
enforce merely moral obligations, and its rule has been well laid down 
by Lord Tkurloiv in the loading case of Fox v. Mackretki'f*^) There 
it wa.s said : — 

That if A, knowing there to be a mine in tlic land of B, of which he 
knows B. to be ignorant, should, concealing the fact, enter into a contract 
to pureha>o thti estate of B for a price, which the estate would be worth 
without considering the mine, the contract would be good ; because A, as 
the Imyor, is not obliged, from the nature of the contmet, to make the dis- 
covery. In such cases, the question is not, wdicther an advantage has been 
taken, which in point of morals is wTong, or which a man of delicacy would 
not have taken. Rut it is essentially necessary, in order to sot aside the 
transaction, not only that a great advantage should be taken, but also, that 
there should l>c some obligation on the party to moke the discovery, A 
Court of Equity will not correct, or avoid a coutiact, merely because a man 
of nice honor would not have entered into it. The case must fall within 
some definition of fraud ; and the rule must l>c drawn, so as not to affect the 
genci*al ti'ansactions of mankind. 

“ The ti-uo definition, then, of utiduc concealment, which amounts tea 
fraud In the sense of a Court of Equity, and for which it will grant relief, is 
the uon-disclosurc of thow? facts and circumstances, which one party is 
under some legal or equitable obligation to communicate to the otlicr ; and 
which tlic latter 1ms a right, not merely in /oro conicientue, but juris ei do 
Jure, to know.” 


(/) Mor. Ph. B. 0. ch. 7. 

(«) 2 Br ch. V 400, S. i\ 2 Cuau 3JO, 8. C. T. aad W. L. C. in Eq., Vol. 1, p, »2. 
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§ 24 Where , a mask professes to sell an estate, knowng that he 
has no title to it^ or conceals mortgages, or other incumbrahces upon 
it, or sells a house or ship, knowing it to have been burnt or founder* 
ed, the sale shall not stand. For hex^ there is a fraudulent conceal* 
ment intrinsic in the contract, and constituting its very essence. 
Frmis in reipad, Qxd facet, consentire videtur, Frans eat celare 
fraudein. And it is necessary in cases of this sort to consider 
whether the concealment goes to the intrinsic contract, or is extrinsic 
to it. In the former case, the contract is always void ; in the latter, 
it will depend upon tlie character of the extrinsic circumstances not 
disclosed. They may so vitally affect the contract, as to render it 
voidable : or tliey may be of such trivial diameter, iis not to affect 
it, at least in the eye of the Law, however the matter may a]){x)ar to 
the mind of the moralist. 

So if a man stand by and allow another to build on his land, ho 
shall nut be allow^ed to take possession of the building without pay* 
iiig compensation for the improvcinent of the lanJ.(«) Cvjm est aolitm 
ajna est usque ad coiliim, is generally the maxim of English law, gm- 
dually departed from however in fav^ r of lessees. The Hindu law 
allows for improvements, (<^) in this respect agreeing with the Civil 
Law(»>) : — 

There is often a material distinction” writes Story, iu) “ between cir- 
cumstances which are intrinsic, and fomi the very ingredients of the con- 
tract, and circumstances which are extrinsic, and fonn no part of it, although 
they may create inducements to enter into it, or affect the value or price of 
the thing sold. Intrinsic circumstances are properly tliosc which belong to the 
uatui*e, character, condition, safety, use, or enjoyment, &c. of the sub- 
ject-matter of the contract ; such as natural or artiticial defects in the suhjcct- 
matter. Extrinsic circumstances arc properly those which arc accidentally 
connected with it, or rather bear upon it, at the time of the contract, and may 
enhance or diminish its value or price, or operate as a moti\ e to make or 
decline the contract ; such as facts respecting the occurrence of jicaee or war, 
the rise or fall of markets, the cliaractcr of ncighbourhooil, the increase or 
diminution of duties, or the like circumstances.” 

§ 25. As to matters intrinsic to tlic contract, unless tlicre be 
misrepresentation or a warranty, the rule Caveat Ernptor applies : 

(n) Story E<j. Jur. 3S8 ct. ib. caus. Hold /. Wkeatcro/i, 27 Hear. tfUO .Wtttcrnv* 
Jduakrmct^ 1 L. R. £<i. 499 ; alfii. 2 L. K. ch. Ap. 72« 

(o) I Str. H. U 29.3 ; Mad. S. R. for 1868, p, 190. 

(p) lost. C tf. tit 1, 8. 30. ( 7 ) § 210. 
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thougli it is perhajis to be regretted that the more liberal rule of 
Roman taw was not followed by our jurisprudents, as more nearly 
approaching to the moral Code : — 

** The Roman Law required** says 8tor^fi‘) the utmost good faith in all 
cases of contracts, involving mutual inteiests ; and it, therefore, not only 
prohibited Ithe assertion of any falsehood, but also the suppression of any 
facts, touching the subject-matter of the contract, of which tlio other party 
was ignonint, and whicli he had an interest in knowing. In an especial 
manner it applied this doctrine to cases of sale ; and required tliat the 
vendor and vendee should disclose, each to tlic other, cvety circumstanco 
within his knowledge, touching the thing sold, which either had an interest 
in knowing. The declaration in regard to the vendor (as we have seen) is ; 
Dolum malum a sc abesse prccstare venditor debet ; qiii non iantum in 
eo est^ f/ui fallendi causa obscure loquitur ; sed etianif qui insidioscy obscure 
ilissimulat ; and the same rule was appiieil to the vendee.** 

§ 28. But the attention of the J udge is always to be directed to 
the relation of the parties, where the silence is in fact a broach of 
trust. Thus where a party takes a guarantee for a third party’s acts, 
any conccjilmeut of material facts whicli go to increase the surety’s 
risk will avoid the guarantee. (») Copious illustrations of this doctrine 
arc to be fouinl in the decided cases upon Marine Insurance, where 
the assured is hound to disclose every fact wdthin Ids knowledge: 
or the under-writer will not be liable; ainl wlicther tliey arc conceal- 
ed by accident or design, the concealment equally voids the policy. 

<5 29. So in all caaes where the relation of the parties imposes 
an obligation to observe towards each other uhcrrhiuv jidcs. So in 
matters of family ai'rangemcnt : in transactions between trustee and 
cestui qae trust ; Principal and Agent; Partnei*s ; and the like. In 
il2usti*ation of this, take the leading case of Fux v. Mackreth above 
ixifcrretl to, where “ a trustee for the sale of estates for ]>aymcnt of 
debts, who purchased Uiem himself, by taking an undue advantage 
of the confidence reposed in him by the plaintiff, and previous to 
the completion of tlie contract sold them at a highly advanced price, 
was decreed to bo a trustee, as to the sums produced by the second 
sale, for the original vendor.” 

§ 30. Tliis case has established the rule : — 

*^Tbat a purchase by a trustee for sale from his cestui que trust, 
nlUioiigh ho had giveu au adequate piice, and gained no advantage, shall be 

See *V. I#. At** Ctf. V. XJoj/dy 19 Jur. ct ib, cassa. See too JiiOHiltw v. 

12 C. ftud F. 109. Scans v. JSretHriitfft, 25 L. J., ch> 102. ib. 331. 
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set aside at the <^tioD of the eettui gue trust, unless the eonneetion between 
tium, most satisfactorilj appears to have been dissolved, and nnlasa ail 

4 

knowledge of the value of the property acquired by the trustee has been 
communicated to his cestui gue trust. “ It is founded" “ observes Lord 
Eldon^^ upon this ; that though you may see in a particular case that the 
trustee has not made advantage, it is utterly impossible to examine, upon 
satisfactory evidence, in the power of the Court (by which I mean in the 
power of the parties) in ninety-nine cases out ol’ a hundred, whether ho 
has made advantage or not. Suppose a trustee buys any estate, aud, by tho 
knowledge acquired in that character, discovers a valuable coal-mine under 
it, and, locking that up in his own breast, enters into n contract witli the 
cestui gue tinist ; if he cliooses to deny it, how ran the Court try that against 
that denial ? Tlie probability is, that a trustee who has onco conceived 
such a purpose will never disclose it, and the cestui gue trust will he effec- 
tually defrauded." (d 

It is not necessary to j^rovc an untler-pricc. Whatever may 
have been the price paid, a principal soiling to his agent is at liberty 
to set aside the sale on ecpiitable grounds, per Sir E. Sxigden, C., in 
Murphy v. O'SheaM^) 

§ 31. This doctrine is applied to all persons standing in fiduci- 
ary relations to each other. Thus an Agent or Solicitorl*) employed 
to sell, cannot purchase from his principal, unless he makes it clear 
that he has furnished his employer with all the knowdedge which 
he himself possessed : and Courts of Equity watch those tninsactions 
very closely indeed. So, an Agent employed to purchase, purchasing 
for himself, will l>e held a tnistee for his principal. Nor shall he 
even make a profit for himself in tlie transaction, unless with tho 
express con.sent of his employer. In tiie EhhI India Company v. 
Henchman, {^) Lord Tliwrlov) says: — 

“ If being a factor he buys up gowls, which hcouglif to futni-h an factor ; 
and instead of c^rging factorage duty, or accepting a &tipuluted f-alary, he 
takes the profits, and deals with hts constituents b.% a merchant, tliat is a 
fraud, upon which an account ia due.** 

So, a partner purchasing for his firm shall not make a profit in 
which they are not entitled to share. An Agent employed on a 
salary, cannot derive a profit to himself So also of a stock -broker 
paid by the job, employed to buy or sell fiaper or stocks ; so execu- 
tors and administrators cannot purchase any of the a.s.sets of the 


(0 Expnri* Laoettf. S. Vtt, 627. 
(r) 2 J. and L. iV*. 


( h ) See Uolmnnx. Lotfn^ JUf. S39, 
(h ) 1 Vefc. .tuar 2SS. 
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estates they represent Neither shall they receive benefit from 
compounding mortgages and the like due by the testator, or intestate. 
Assignees of bankrupts and insolvents are in the same position. So 
where the uncle of an embarrassed and dissipated young man 
employed his son to settle the young man's debts, and that son pur- 
chased an estate from the young man, having obtained a valuation of 
the mines under it which fisir exceeded the price paid and which 
valuation he did not communicate to him, the sale was set aside on 
account of tljc fiduciary relation hetwccn the parties. (*) So, of an 
arbitmtor. In Blennerhassett v. Day.iy) Lord Manners said : — 

“That he should purchase au interest in those riglits, upon wliich he was 
to adjudicate, could not Ikj endured. It would iudecd be to corrupt the 
Jbuntain, and it would not only contaminate the award.’* 

So also in respect to transactions between parent and child(-) 
guardian and ward.(«) Nor can a plaintifl’ in a suit to foreclose a 
juortgage, b(i allowed to bid at the sale, without express leave first 
gmnted by Uie C^ourt. 

§32. We have already luul occasion to allude to the cases of 
luuaUcH, infants, and jKirsons, non cornpoirs, whether from weakness 
of intellect, or not being sui juris, from age, coverture, and the like. 

§ 33. The ground on which Equity I’elieves in such cases, is 
Fraud: for such persons being incapable of entering into any valid 
contract, it beliove.s imilies dealing with them to take cognizance of 
their eoiiditiun, tuid if in spite of tins the tninsaction be persisted in, 
il)ei’t> arises a very .strong presumption of meditiited imposition. No 
persons deserve to be more favortsl by the law than those who are 
too helpless to proU'ct their own riglits, for they are powerless against 
tlie designs of tlie fraiidulent, the eimning, the avaricious, the heart- 
leas. And Equity will set aside the most solemn transactions where 
such parties are interested, whei'ever tlierc is not uberrima fides; 
though it will uphold tlie transaction W'here it is for their benefit, 
even against those who seek to set it aside, on tlie ground that the 
party is an infant, or otherwise not sui juris. Tims, where articles 
have been entered into for a settlement previous to the marriage of 
an infant, they diall not be held binding on her, if not for her benefit ; 
but the Court will decree a strict settlement of such ante-nuptial 

(x) Tatf r. irf/imnijiuii. 1 L. R. Kq. 2 L. R. ch. 56. 

2 Bull and B. U6. <i) Dade* v. fhde*. 9 Jur. n. s. 

Vldin y, SamhourH, J Atk. 15 0'n>ertftet' v. SherraU. 2S Bear, $59, 
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artictes, if they ate clearly for her benefit Thua in the case of 
Moody V. Dogwoods, infanta^ heard in the Madraa Supreme Court 
during the 3rd Term of the year 1858, where the question wa.% 
whether the deceased mother of the infant plaintiffs had severed a 
joint tenancy by her executing, while an infant, articles of settle- 
ment previous to her marriage, by which she covenanted on coming 
of age to execute a regular settlement, the Couit held, that these 
articles and the covenant (which she died without executing) in point 
of law operated as a severance of the joint tenancy, and the tenns 
of the articles being for the benefit of the deceaseil and lier children, 
the Court decreed them to be specificiilly performed. 

§ 34. St) with resport to acts <lone unrlcr flic influence of in- 
toxication : — 

» 

“Although,” says Ston/y “it is regularly true, that druukenuess doth uct 
extenuate any act or ofTeiice, committed by any jKUHon against the laws ; 
but it rather aggravates it, and lie shall gain no privilege thereby j and 
although, in strictness of law, the drunkard has less ground to avoid his own 
acts and contracts than any other non compos mentis ; yet Courts of Equity 
will relieve against acts done, and contracts made by him, while under this 
temporary insanity, where they are procured by the fraud or imposition of 
the other party. For whatever may be the demerit of the drunkard himself, 
the other party lias not the slightest ground to claim the protection of 
Courts of Equity against his own grossly immoral and fiaudulent conduct. 

“ But to set aside any act or contract on account of drunkenness, it is 
not sufficient, that the jiarty is under undue excitement from liquor. It 
must rise to that degree which may be called excessive (Irunkenness, ■where 
the party is utterly deprived of the of his reason and understandiug ; 
for in such a case there can in no just sense be said to }>e a serious and 
deliberate consent on his part ; and without this, no contmet or other act 
can or ought to be binding by the La%v of nature. If there be not tliat 
degree of excessive drunkenness, then Courts of Equity will not interfere 
at all, unless there has been some contrivance or management to draw the 
party into drink, or some unfair advantage taken of bin intoxication, to 
objtain an unreasonable bargain or benefit from him. For, in general, Courts 
of Equity, as a matter of public policy, do not incline, on the one hand, to 
lend tbeir assistance to a person who has obtained an agreement or deed 
from another in a state of intoxication ; and, on the other hand, they are 
equally unwilling to as.sist the intoxi<»ted paity to get rid of his agreement 
or deed, merely on the ground of his iiHoxication at the time. They will 
leave the parties to their ordinary remedies at I.aw, unless there is some 
fraudulent contrivance or -orae imposition practised.” 
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§ 35 SiJ Weakness of intellect, not positively amounting to 
insanity or legal incapacity, constitutes a most material ingredient 
in examining whether a contract has been entered into under any 
undue influence. It is true that Courts of Equity will not set 
themselves up to measure men's capacities by very nice rules ; 
nor will they relieve against what are called liai'd bargains, or aid 
the rash and the improvident ; but yet the same transaction which 
may bo unim|>eachab]e, where the paity complaining has only acted 
improvidciitly, may give rise to a jiresumption of fraud or circum- 
vention, where it har. been entered into with a party of weak 
intellect. And Lord Wynfovd in Blackford v. Chrlsiiani^) laid 
down the Law as follows : — 


“ The Law, will not as.sitit a man who is capable of taking care of his own 
interests, except in eases whore lie has heen imposrd upon by deceit, against 
which oi’dinniy pr udence could not protect him. If a j>er’son of ordinary 
understanding, on wliom no fraud has been practised, makes an imprudent 
Imrgain, no Court of Justice can release him from it. Inadequacy of con- 
sideration i« not a substantial gr*ound for setting aside a conveyance of pio- 
j>erty. Indeed, from the fluctuation of prices, owing principally to the gam- 
bling Bpirnt of speculation that now unhappily prevails, it would be difficult 
to dotcmiinc whut is an inadequate price for anything sold. At tire time of 
the sale the buyer pr’olmhly calculates on a rise in the value of the article 
bought, of which he would have tire advantage. He must not, thei'efore, 
complain, if his speculations arodi.snppointed, and he becomes a loser , instead 
of a gainer by his hai-gain. But those, wlio from imbecility of mind ar e 
incapable of taking ciu’o of themselves, are under the special protection of (he 
Law. The sti-ongestmirid cannot always contend with deceit and falsehood. 
A bargain, therefore, into which a weak one is drawn under tire influence of 
oitiier of tlicse, ought not to be held valid ; for lire Law requires, that good 
faith should be observed in all transactions between man and man.” 

§ 36. And Story say.s,(f) : — 

“ Tho doctrine, therefore, may Ixs laid down, ns generally tnie, Diat the 
acts and contr-acts of iicr'soiis who are of weak understandings, and who ar e 
thei*cby liable to imposition, will be held void in Courts of Equity, if 
the nature of the act or contract justify the conclusion that the party has 
not exercised a delil)ei*ate judgment, but that he has been imposed upcS, 
circumvented, or ovcr'come, by cunning, or artifice, or undue influence. 

And it has been held that, in the ease of a sale by an aged 
and uneducated jrerson to a superior by birth and education, the 
onus is upon the purcliaser to shoiw that the price given is a fiur one.(«^) 


« 4 I t 


(r) Eq, Jut. § m 


(<#) B^ktr T. Sii>nk, 10 Jur. n. s. C26. 
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§ 37. And again : — 

** Cases of an analogous nature may easily be put^ wliero the par^ 
is subjected to undue influence* although in other respects of competent 
understanding. As where he does an act, or makes a contract, when 
he is under duress, or the influence of extreme terror, or of threats, or of 
apprehensions, short of duress. For in cases of this sort ho has no free will, 
but stands in vinculis. And the constant rule in Equity is, that whei*e a 
party is not a free agent, and is not equal to protecting himself, the Court 
will protect him. The Maxim of the Common Law is ; Quod alias bonum 
etjustum esty si per vhn vel fraudem petatUTy tnalum el injustum efficitur. 
On this account Courts of Equity watch with extreme jealousy all contmets 
made by a party while under imprisonment ; and if there is the slightest 
ground to suspect oppression or imposition in such cases, they will set the 
contracts aside. Circumstances also of extieme necessity and distress of 
the party, although not accompanied by any direct restraint or duress, may, 
ill like manner, so entirely overcome his free agency, ns U) justify the Court 
in sotting aside a contract made by him on account of some oppression, or 
fraudulent advantage, or imposition, attendant upon it(<’) Nihil consensui 
lam contrarium est quam vis atque metus'^ 

§ 38. Again there are cases of bargains in which fraud or undue 
influence are jiresumed from their inequality or unconscionable 
natui'e ; such bargains,” in the words of Lord Hardwick beforeW 
quoted “ as no man in his senses and not under delusion would make 
on the one hand, and as no honest and fair man would accept 
on the other, being inequitable and uneonscientious bargains.” But 
mere inadequacy of consideration is not of itself a ground of relief in 
Equity. Courts of Equity as well as those of law^ in this respect act 
upon the sound princijile of allowing persons not under any dis- 
ability to make their own bargains as being probably the best 
judges of their own interests and intentions. Equity will only relieve 
when tlie inadequacy of consideration is so great as (to use an 
expressive phrase) to shock the conscience and amount in itself 
to conclusive evidence of fraud, or when the relation between the 
parties is such that the mere fact of the inadequacy of consideration 
is enough to show fraud or undue influence. 

Thus with regard to expectants and reversioners, mere inadequacy 
of price is a sufficient ground in Equity for rescinding contracts or 
dealings with them for their expectancies o. reversionary interests, 
even where there is no suggestion of fraud. 


(e) Eq Jur. § ?39. See 16 Jur. 909. 


r/y Ame p 204 . 
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( OKSTRTrrTIVE FRAT^DS. 


^ 39. 'J’Jie leading case upon this point is tiiat of the Earl of 
fJhesterJidd v. Sir Ahmham Jamaenis) already referred to. The 
whole case and the note appended should be studied in Tudor avd 
Whites Leading Cases, 

§ 40. To come now to cases of Constructive Frauds, which are 
thus explained by Story : — 

“By constructive frauds are meant such acts or contracts, as, though not 
originating in any actual evil design or contrivance to per|>etrate a positive 
fraud or injury upon other persons, are yet, by their tendency to deceive or 
mislead otlier persons, or to violate private or public confidence, or to impair 
or injure the public interests, deemed equally reprehensible with positive 
fj’niid, and therefore are prohibiUnl by Law, as within the same reason and 
mischief, as acts and contracts done mala animo. Although, at first view, 
the doctrines on this subject may seem to be of an artificial, if not of 
an arbitrary character ; yet upon closer observation, they will be found to be 
founded in an anxious desire of the Law to apply the principle of preventive 
justice, so as to shut out the inducements to perpetrate a wrong, rather than 
to rely on mere remedial justice*, after the wrong has been committed. By 
ilisarming tlie parties of all legal sanction and protection for their acts, llu*y 
suppress the temptations atnl encouragements, which might otherwise Ikj 
found too strong for their virtue. 


“ Some of the cases uiuh*r this head are principally so treated l>ecaijse they 
arc contrary to some gem*rul public policy, or to some fixed artificial policy 
of the Law. Others, again, rather grow out of some s[x;cial confidential or 


fiducioiy relation between the parties, or some of them, which is watched 
^vith csj>ecial jealousy and solicitude, because it affords the power and tho 
means of taking undue advantage, or of exercising undue influence over 
others. And others again are of a mixed character, combining in some 
degree, tho ingredients of tho preceding with otlicrs of a peculiar nature ; 
but they are chiefly prohibited, because Uiey ojx^rate substautially as a fraud 
upon the |)rivate rights, interests, duties, or intentions of third i>erson5 ; or 
imconacieutiously compromise or injuriously affect, the private interests, 
rights, or duties of tho parties themselves. And wherever anything 
is forbidden, the Law will not connive at its evasion by any circuitous route, 
its accomplishment by cunningly devised means which may themselves 
bo apparently lawful and harmless, (iuttndo aliguid prohibeturf prohibetur 
ei omne per quod dei^enitur ad 


§ 41, The first class void against public jwlicy are ooniraets 
in respect of marriage ; whether to bring marriages about, which are 

ip) 2 Ves. 125 , l.T. and W. L. C. in ICq p. Aoto p. 204 . 

t ' f F.a ,Uir 
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called Mamage Brokage Contracts, or coalitions in restraint of 
marriage in general. These matters are not likely to occur in the 
practice of the Indian Judge, and may therefore bo noticed cursorily. 

§ 42. As to Man-iage Brokage Contracts. Suffice it to say that 
they are utterly void, in whatever form tlu^y may appear, or in 
whatever language they may be couched : — 

“ Be the foundation of the doctrine,” says Ston/, “ however, what it may, 
it is now firmly established, that all such Marriage Brokage Contracts 
are utterly void, as against public policy ; so much so, that they arc deemed 
iucapablc of conlirmatiou ; and even money paid under them may ho 
recovered back again in a Court of Equity. Nor will it make any difl’ereuce, 
that the marriage is between persons ot‘ ecpial rank, and fortune, and age ; 
for the contract is equally open to objection upon general principles, as of 
dangerous consequences.”rO 


§ 43. Further, it a constructive fraud upoii martial rights for 
a woman in eon tern] )lation of marriage to settle her sej>arat(^ propeHy 
to her ow'ii use, without the knowledge of her intended husband. 
This case is not likely often to arise in practices in this country, and 
I shall therefore sinij)ly refer to the case of Coiniifm of Htraih/owTe. v. 
BoivedJ) w hich will be found in the Ist Vol. of Tudor mid White h 


L. C. in Equity, j). 32o, where the whole Law on this point is 
discussed in the Notcs.(^*) 


§ 44. The other branch of this subject is that of conditions in 
restraint of marriage. Here again it will suffice to refer to the great 
case of Smti v. Tyler which has been selected by Tudor h.\A WhiteS^) 
There the whole history of the Law is traced. 


§ 45. But wd)ile the Law refuses to sanction any condition in 
restraint of marriage ui general^ it w'ill uphold conditions which lay 
down such reasonaVde and provident restrictions as tend to protect 
the individual from hasty and rash marriages. 


(0 Ib. § 263. r/> l- Vea. Jun, 22. 

{k) The Indian Succession Act (X of 1865) provides (See. 4) that ‘‘ no person shall by 
marriage acquire any interest in the property of any person whom he or she marries or 
become incapable of doing any act in respect of his or her own property wiiich he or she 
eonld have done if uiunairicd.'' Many important questions will probably arise upf>n Uie 
construction of tiiis Section. lu terms arc very general, but ita operation may be held to 
be narrowed by the Preamble (Sec. 2) which appears to limit the application of the whole 
Act to cases of Intestate or Testamentary Succession. It only applies to marriages coo ~ 
tracted after the ist January 1806 (Sec. 131), and probably only to marriages contracted 
in India, since it i;> ihe Ux lod contractus which regulates the lucidcuta and eflfects of the 
contract. 
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CX)XTRlCTS IN RIKITRAINT OF tRADE. 


§ 46. A condition annexed to a gift to a woman to induce her 
to separate from her liusband is void as being against public policy. 
But an annuity to a widow durante viduitate is good. So B^gmeral 
condition in restraint of marriage with the Testator’s widow was 
upheld. Until the Hind (is generally recognize the legality of re- 
marriage of widows, this is not likely to call for much attention at 
the hands of the Judge. 

§ 47. The next illustration of constructive frauds, void as being 
against public policy, may be taken from conditions in restraint of 
trade generally. Those contracts are not likely to occur in the 
interior, and it may suffice therefore to call the attention of the 
reader to tlio case of MiichM \. Reijnnlds,{^n) which together with a 
luminous note, will be found in Sniith's L. C.(») 


{!} 4S. But a clear distinction is drawn between covenants not 
to trade generally, and covenants not to trade in particular named 
localities, or with certain specified classes or individuals. So in 
MaIJitn V. it was held that: — 


** Every vostrnint of trade which i.'< larger than what is reejuired for the 
necessary protection of the party with whom the contract is made, is 
unrousomihlc and void, as injurious to the interests of the public, on the 
ground of puhlic policy.” 

§ 4J>. So engagements by parties not to bid against each other 
at puhlic auction cannot he sustained. So if puffers or secret bid- 
ilers ciihamMi th<' price at an auction. So if tlie auctioneer purchases 
in for himself, a practice too prevalent in Madras. Upon this sub- 
ject there has been a conflict between the English Courts of Law and 
Equity. At law it was fdways held that, unless it was expressly so 
stipulated, no bidding could be made at an auction by or on behalf 
of a vendor.(p) In Equity a different rule was followed, and unless 
the sale was stated to be without reserve the vendor or his agent 
was allowed to bid. The soundness of this practice has been doubt- 
ed in recent cases, (7) and an Act of Parliament (30, 31 Viet., c. 48), 
wiis pasvsed to settle Iho question with regard to sales of lands 
by which it is enactctl that whenever a sale would be invalid at law 


(m) I. P. Wra$. 181, 

{<*) Ui Vol., p. 289. A M«<1. H. C R.. 77. (o) 1 1 M. and W. 658. 

(p) BtohttH V. Cowp. 895; Bo/ward v. 6 T. R. 642; Tiionutt t. Bainei, 15 

M and W. 867 ; Brttmtey v. Ali, 8, Ves. 620 ; Smith x. Chrhe, 12 Ve8. 477;*i»2ta/ v. Woorfm. 
9 Hwre, r*l6. 

V. ‘2 Coll, 279 : v. fkU. L. R.. I Ch. Ap- 10, 
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by reason of the employment of a puffer, it shall also be invalid in 
equity, and that all conditions of sale shall state whether tlie sale 
18 without reserve or not The principle of this Act seems sound 
and would probably be adopted by the Courts licre. Tlie emi>loy. 
ment of two bidders to run up the price is clearly illegal. 

§ 50. So the assignment of half-pay of an officer is void. See 
Davis V. Duke oj MarlhoroffghJ^) See also v. ColhqeS^) 

§ 51. So of wager contracts.(*0 See the Bombay Opium Cksc. 

With regard to gambling the Roman Law contained a wlioIcvSome 
proraion.ly) 


Victum hi alea> Insu, uon posse couveniri. Ef.si solver It, habere 
T&petitwv.ew ^ tu7}i 'ipso )}i , (pi aw hivmics r/us (uttyrsvs vivtorevi ei 
cju9 h(Trdes ; idquc perpef uo^ ct etumi post trujintit oti.iios. Thirty 
years was the general limitation of rigliis in other c;iscs. 


§ 52. So of contracts tending imiint‘nan(!e or champerty. 
These practices are only too common in India, arid suits are con- 
stantly promoted and fomented by the malicious or corrupt inter- 
ference of third ))arties : — 

“Maintenance,” says Blackstone “is u bargain with a plaintiff or defend- 
ant campum partirc, to divide the laud or other matter sued for between 
them, if they prevail at Law ; whereupon the ehampcrlor i.s to carry on rhe 
party’s suit at his own expense. Thus chainjrai t, in the French latw, signi- 
fies a similai* division of profits, being a part of the crop aunuiilly due to the 
landlord by bargain or custom. In our scusc of the word, it signifies tliC pur- 
chasing of a suit, or right of suing : a j)ractice so much abhorred by our 
Law, tliat it is one main reaso/: why u chose in action, or thing of which one 
hath the right but not the po.ssc.^sioo, is uot assignable at Common Law ; 
because no man should purcliase any pretence to sue in auothcr’s right. Theso 
pests of civil society, that are jicrpetually endeavouring to disturb the repose 
of their neighbours, and officiously interfering in other men’s quarrels, even at 
the hazard of their own fortunes, were seveiely anima<l verted on by the Roman 
Law ; ‘ qui improhe co-cunt in alicnam Utem^ ut tpacquid ex condemna- 
lione in rem ipsius redactum fuerit inter cos communivaretur, lege Julia 
de ui privatd UnentUTy and they were punished by the forfeiture of a third 
part of their goods, and perpetual infamy.” 


(r) Morhmer v. Btli, ub, tup. 

1 Sw. 74, 97. {t'l .\i, tTor 5%, and ib pt. 2, p- 

8 and 9 Vic .. C. 
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In pTOS$er v. Ed/mcndsi!^) it was held that 1 

An asaignment of a bare right to file a bill in Equity for a firand' 4iet0H 
mitted on the assignor, is contrary to sound policy, and ▼oid ; dierefore, where 
A, who was entitled to certain property under his fttheris will, for a Talur 
able consideration, assigned the whole of that property (except a rever- 
sionary interest in the funds) to B, his father’s executor, and afterwards 
assigned the whole of his interest under his father’s will (including, there- 
fore, the reversionaiy interest) to C thatC could not maintain a bill 

to set aside the first assignment, on the ground of fraud committed by 
B against A, the latter refusing to join as plaintifi* in the suit. 

**A chose in action, not coupled with any partial interest in possession, 
and which cannot be reduced iuto possession without a suit, is not assign- 
able in Equity. 

** Courts of Equity will give no encouragement to contracts which savour 
of maintenance or champerty, though such contracts may not be within the 
strict legal limits assigned to those offences.” 

§ 53. It is to be observed however that the doctrine of mainten- 
ance and champerty has undergone jnuch modification in England 
since the time when BloHvitone wrot.e. The following observations 
from the Juriat for 1857, (pt. 2, p. 171) may be usefully perused. — 

** Few' branches of our law have undergone greater modification by change 
of opinion alone, and without any statutory interference, than that which 
relates to the maintenance of suits and actions. So jealous formerly were 
our judges of the intervention of third parties in litigation, that they adopted 
and promulgated views upon the subject which at the present day appear to 
be absurd and exti-erne. The influence exercised by power and wealth over 
witnesses, jurore, and it may be judges, was doubtless stronger in former 
times than in our own, and often so strong and so corrupt as to work mani- 
fest injustice ; but still we can hardly understand the state of society in 
which it was considered necessary, by judicial decision, to bring within the 
offence of maiutonauce such apparently innocent acts as to pei^suade one to 
be counsel for another gratis — to go with another to inquire for a person 
learned in the Jaw'— for a juror to solicit a judge to give judgment according 
to the verdict— for a man of power and interest to stand by another while 
his cause was being U ied, though he said nothing— or for a man of power, 
not learned in tl»e law, telling another, who asked his advice, that he had a 
good titla The extreme opinions, however, which prevailed upon this 
subject are doubtless long since exploded, but the effect of the old doctrine 

(ip) 1 Y and C. p 481. Ste Andtrioi^ v. Undcliffty 6 Jur. n. 8, 578 ; c. 29 L. J. Q. B. 128 ; 
Earl V. Efopwoody 7 Jnr. n. f. 776 ; Gull v. Levp, 12 W, R. 378 ; ZHdiiiutn v. Barrett, L, R. 

1 Eq. 38# ; Biltan v. Wstods, L. R, 2. Kq. 432 ; D* liopkfon v. Money, L. R. 2 Ch. Ap. 184. 
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of mittiiteiiaikce is sUU ibii in tlie nilo ojibdlcl by oar ooi^b<ai4iiw Oom^ 
thot mchiMio in acUoii is not tsaigotkle 80 08 to give dio ismguee e of 
eetioa io his own name. Upon this point we cannot do bett^ than die dio 
deer and forcible observations of Butler^ J., in MctiUr v. (4 T« 

d20| 340). It is laid down,** said that learned JudgS) in our old book8» 
Uiat for avoiding maintenance a chose in action cannot be assigned or granted 
over to another. The good sense of that rule seems to me to bo very ques- 
tionable, and in early as well as modern times it has been so explained away, 
that it remains at most only an objection to the form of action in any case. 
In 2 Roll. Ab. 45, 46, it is admitted that an obligation or other deed may 
be granted so that the writing passes ; but it is said that the grantee cannot 
sue for it in his own name. If a third person be permitted to acquire the 
interest in a thing, whether he is to bring the action in his own name or in 
the name of the grantor, does not seem to me to affect the question of main- 
tenance. It is curious, and not altogether useless, to see how the doctrine 
of maintenance has from time to time been received at Westminster Hall. 
At one time not only he who laid out money to assist andtber in his cause, 
but he that by his friendship or interest saved him an expense which 
he would otherwise have been puflo, was held f^uilty of maiutonance. (Bro. 
Ab. tit. * Maintenance,’ 7, 14, 17, &c.) Nay, if he officiously gave evidence 
it was maintenance ; so that he must have had a 8ub|Kena or suppress the 
truth. That such doctrine, repugnant to every honest feeling of tlie human 
heart, should be soon laid aside must be expected. Accordingly a variety 
of exceptions was soon made ; and, amongst others, it was held, that if 
a person has any interest in the thing in difference, though on contingency 
only, he may lawfully maintain an action on it. (2 Roll. Ab. 115.) But, 
in the midst of all these doctrines on raaintonanre, there was one case 
in which the Courts of law allowed of an assignment of a chose in action, 
and that was in the case of the Crown ; for the Courts did not fuel them- 


selves bold enough to tie up the property of the Crown, or to prevent that 
from being transferred. (3 Leon 198 ; 2 Cro. 183.) Courts of Equity from 
the earliest times thought the doctrine too absurd for them to adopt, and 
therefore they always acted in direct contradiction to it ; and we hhull soon 
see that Courts of law also altered their language on the subject very much. 
In 12 Mod. 554, the Court speaks of an assignment of an apprentice or an 
assignment of a bond as things which are good between the parties, and to 
which they must give their sanction, and act upon. So an assignment of a 
hose in action has always been held a good consideration for a promise. It 
^ .A in 1 Boll Ab. 29 ; Sid. 212 ; and Jones, 222 ; and lastly, by all the 
If England in MouUdole v. Birchall, (2 Bl. 820). though tho debt 
O uncertain. After these cases we may venture to lay that the 

waa a bad one, and that it proceeded on a foundation which fails. But 
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ttitJl it muftt be admitted, that though the courts of law have gone the length 
of taking notice of assignments of choses in action, and of acting upon them, 
yet in tnaoy cases they have adhered to the formal objection, that the action 
shall be brought in the name of the assignor, and not of the assignee. I see 
no use or convenience in the pi’eserving that shadow when the substance i8 
gone ; and that it is merely a shadow is apparent from the later cases, 
in which the Courts have taken care that it shall never work injustice.’* 


“ It is time to alter this rule of law, and to recognise in all our Courts, for 
all purfioscs, llie riglits pertaining to an assignee of choses in action. We 
doubt also whetlier the whole doctrine of maintenance may not be usefully 
from onr laws ; for, after all, what offence is there in aiding a man to 
hi> rightful claims*— and on <|uestions of maintenance they are assumed 
to be rightful — or what legal damage is sustained by him against whom 
‘<ueli rights are a-^erlcd ? 'I'he rnalictioiis instigation of suits and actions 
without n'a}‘ 0 !ia))le or prolmhle eausc is a very different matter ; but for this 
an action will lie^ (piite indoprndently of the doctrine of maintenance. It is 
analogous to the action for a malicions piX^eution, as was said by^ Pa(lcso?f^ 
J., in the en^e of Fli(jht v. Lemmu B. 8S3). (See also PechcU v. 
IVatson. H M. and W, imV 

** With regard to ebaiupcrty, which is l)ut a species of maintenance, it is 
ditVicult to ^ec wliy partio.n sboiiUl luit be allowed to settle for themselves 
UMiUh of puyiu(‘nt for M.>rvices renden d. If the “ e/impi partitio” ap|>earfi to 
them a better mode of n'luunerntion than a gross sum of money, why should 
(hey iu»( ndojU it ? The C'oiumon Law Mid (lie rules of Eejuity would 
be snlhcient, wt' preMiiue, wiihout re'»ortiiig to maintenance or chamj)erty, 
to meet cases of fraud and undue advantage, and also to render illegal such 
an agnTinent us came to light in Spn/v v. Porter, (3 Jur. N. S , Pai*t I, p. 
330) — namely, to J^npplp suffieient i i'iflvncr to recover proj)eriy, in consider- 
ation of having a share of it.” 

There arc several reported ileeisions of the late Madras Sudr 
(Jourt on the (pie.siion of luiiiutentuiee and champerty, the law 
in this presidency must now be c onsidered to l>e governed by the 
deemion of the High Iknirt in (he case of J^itekakufti (licit i y, 
KamaUt in which it w'hs laid down that, the common 

and statute law of England having no apjdieatioii to the natives of 
this country, in deriding upon objections to native contracts on the 
ground of maintenanco ami chamixirtv, tlio general principles of 
pxiblic i>olicy uix)n wdiich the English law' rests, must be looked at; 

Sp. An. 7 of ItwiT, S. R. for 18^8, p. 46; Sp. Ap. -14 of I85S, .s. R. I85p, p. 154 . gp, 
Ap, 120 of 18C'6, S. R 18^^. p 204 . f>p, Ap. 115 of 1858, 8. R, 1850 . p, 8, 

I Mad. H. r R 153 
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and that to constitute maintenance, or champerty which is a species 
of maintenance with the additional feature of participation in the 
subject-matter of the suit, there must be the instigation of improper 
litigation, with a bad purpose or motive, contrary to public policy. 
In that case specific performance was decreed of a leiise, the consi- 
deration for which was a loan by the lessee to the lessor to enable 
him to commence certain legal proceedings. In Fischei' v. Karruila 
Naickeniy) the essence of maintenance and champerty is defined to 
be something against good policy and justice, sometliing tending 
to produce unnecessary litigation, something that in a legal sense is 
immoral, and to the constitution of which “a bad motive in the same 
sense is neccssiiry.” 

§ 54. Contracts for the sale of public offices are void. Especi- 
ally odious are such contracts for the sale of any office connectcHl 
with the administration of jastice. It is to be fearcil that the 
peculiar position of public m«i in India, the sudden emergencies 
of sickness and the like, liave ^ven ri.se to a .somewhat lax morality 
in tfiis resi>ect ; and that arrangements are constantly made between 
parties mutually desirous of throwing up and securing an ap}>oini- 
ment. The purchase of a liouse and furnit\ire, or the like, is made 
a condition precedent of quitting : agreements which I conceive on 
the soundest principles of public morality could not be enforced, if 
the question were raised : — 

“ It is obvious,” writes Sion/, all such contracts must h ive a 

material influence to diminish the respectability and purity of public officers 
and to introduce a system of official patronage, corruption, and deceit, wholly 
at war with the public iiiterestr.. Thc^ confidence of public ofiicei*s may there- 
by not only bo almsed and perverted to the worst piirp(>«»€*H ; Imt mischievous 
arrangements may be made to the injury f»f the public : and jiersons may be 
introduced or kept in office, who are utterly unqiiaiified to dincliargo the 
proper functions of their stations. Such contracts are justly deemed 
contracts of moral turpitude ; and arc calculated tolKjtray the public interests 
into the administration of the weak, the profligate, the selfish and the cunning. 
They are, therefore, held utterly void, as contrary to the Koundest public 
policy ; and, indeed, as a constructive fraud u|>on the Government. It 
is acting against the spirit of the constitution of a free Government, by 
which it ought to be served by fit and able persons, recommended by 
the projicr officers of the Government for their abilities, and from mottve.s of 
disinterested parity. It has been strongly remarked, that there is no rule 
better established (it should be added, in Law and reason, for unfortunately 

8 Mo. lud. A|». J70. .' -1 Jsec A‘. /. Company v. >'ear« 'a Veb 137. 
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it is often otherwise in practice) respecting the disposition of eraiy office, in 
which the public are concerned, than this, Dttwr Dignioru On princxj^ 
of public policy no money consideration ought to influence the appointment 
to such offices. It was observed of old, that the sale of offices accomplished 
the ruin of the Roman Republic. * Nulla alia re magis Eomana Reipu* 
hUea interiit guam quod mdgistratus officia venalia erant.** 

And by English Law the traffic in offices is made penal. M 
Contracts for or respecting the sale or transfer of public appoint- 
ments, though the}' may not be prohibited in the particular cases 
by the statutes relative to the sale of public offices, which we shall 
hereafter notice, may still be void at Common Law, as being contrary 
to public policy. 

Thu.s, where the defendant, in consideration that the plaintiff, who 
was master-joiner in one of His Majesty's dockyards, would procure 
him.self to be superannuated, undertook, in case he, the defendant, 
should succeed the plaintiff as master-joiner, to allow him the extra 
pay from the yard-books : it was held that this agreement, having 
been made without the knowledge ot the Navy Board, to whom the 
appointment belonged, was void. So a recommendation to an office 
in the King’s houseliold. though of a private nature, and not within 
the Stat. 5 and 6 Ewd : 3 C. 16, does not form a legal consideration 
for a contract. Nor could an action be maintained upon an agree- 
ment for the sale, by the owner, of the command of a ship in the 
East India Company’s service, made without the sanction, and in 
violation of the bye-laws of the Company. So a Court of Equity 
has refused to carry into execution an agreement to assign the fees 
of a gaoler, and the profits of a tap-house connected with the gaol. 
But a contract for an exchange of the command of East India ships, 
entered into with the knowledge of the Company, has been held to 
be good : — 

** Another class of agreementa,” he continues “ whic.h are held to be void 
on account of tbeir being against public policy, are such as are founded upon 
corrupt considerations, or moral turpitude, whether they stand prohibited 
by statute or not ; for these ai'o treated as frauds upon the public or moral 
Law. The rule of the Civil Law, on this subject, speaks but the language 
of universal justice. Pacta, qua contra leges constitutionesque, vel contra 
bonos mores Jiunt, nuHam vim habere, indubiiaii juris est. 

“It is but applying a preventive check, by withholding eveiy encourage- 
ment from wrong, and aiming thci'cby to enforce the obligations of virtue. 

5 and d. Edward III c. 16. S. ‘i and 3. 
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For tlthoagh tlie Lnw, as a science, must necessarily leave many moral j»re* 
capte without due enforcomeot, u rulee of imperfect obligtUou 011I7, it is 
most studious not thereby to lend the slightest countenance to the violations 
of such precepts. Wherever the Divine Law, or the Positive Law, or the 
CJommon Law, prohibits the doing of certain acts, or enjoins the discharge of 
certain duties, any agreement to do such acts, or not to discharge such 
duties, is against the dearest interests of society and therefore is held void ; 
for otherwise the Law would be open to the just reproach of winking 
at crimes and omissions, or tolerating in one form what it affected to repro- 
bate in another. Hence, all agreements, bonds, and securities, given as 
a price for future illicit intercourse. (Pramium pudoris), or for the com- 
mission of a public crime, or for the violation of a public Law, or for 
the omission of a public duty, are deemed incapable of conflrmatioo or 
enforcement, upon the maxim, £x turpi contractu non oritur actio'* 

§ 55. What are such contracts may be learnt by a study of the 
great case of Collins v. BlarUenii^) and the note to it in Smith's 
leading ca8es.(c) 

There, Lord Chief Justice Wilmot answering the second question 
which he proposed to himself, whether a bond given for an illegal 
consideration is not clearly void at Common Law ab initio, said ; — 

As to the second point, we are all of opinion that the bond is void ab 
initio, by the Common Law, by (he Civil Law, Moral Law, and all Laws 
whatever ; and it is so held by all writers whatsoever upon this subject, 
except in one passage in Grotius,i^) whore I think he is greatly mistaken, 
and differs from Paffendorf, (^) who, in my opinion, convicts the doctrine of 
Grotius. In JustinU) de turpi causa. Sec. 2 t 3 . Quod turpi ex causa 
promissum est, veluti si quis homicidium vel sacrilegium se facturum 
promittat, non valet. Aud Ftnnius, in his commentary, carries it so far 
as to say, you shall not stipulate or promise to pay money to a man not to do 
a crime. Si quis pecuniam promiserit, ne fur turn aut cadem faceret, aut 
. sub conditione, si non fecerit, adhuc dicendum stipulationem nullius esse 
momenti ; cum hoc ipsum flagitiosum est, pecuniam pacisci quo ftagitio 
ahsHneasAo) 

** This is a contract to tempt a man to transgress the law, to do that which 
is usurious to the community : it is void by tho Common Law ; and the 
reason why the Common Law says such contracts are void, is for the public 
good. You shall not stipulate for iniquity. All writers upon our Law 
agree in this, no polluted hand shall toneh the pure fountains of justice. 

(A) 2 WIU. 841. (e) Lib 3, C«p. 8, Sect. S, 

(e) 1 VdL, p. 262. (J) lost Lib. 8 tit 20. 

(d) Lib. 2 Cap.. 11 Sect 9. (y) Dig. lib. L tit. S Code. U. bi. tt. 47 to tbt same point. 
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Whoei^er is a party to an unlawful contract, if he hath once paid the money 
stipulated to be paid in pursuance thereof, he shall not have the help of 
a Court to fetch it back again, you jdiall not have a right of action vrhen you 
come into a Court of Justice in this unclean manner to recover it back« 
Procul^ 0 ! procul tste profanVW 

§ 56. It may not be out of place however shortly to summarize 
the various descriptions of contract which are void on the score 
of illegality. Some of them have been incidentally remarked upon 
already. Some contracts are void for illegality at Common Law ; 
others are expressly rendered so by Statute. 

§ 57. Contracts void at Common Law may be classified under 
three heads ; Ist, Immoral Contracts; 2ud, Those contrary to public 
policy ; 3rd, Fraudulent Contracts. 

§ 58. Ist. Immoral Contracts. An agreement for future illicit 
cohabitation is void : past cohabitation is only a sufficient consider- 
ation for a contract umUr seaKO Past sedactioii stands on the same 
footing. (i) So the rent of lodgings for the purposes of prostitution 
is not rocoverable(^) nor can the price of lil>ellou8, immoral, atheis- 
tical, and other similar publications be recovered. 


(A) Tho whole of the 4th Chapter of Chufyon Contracts should be hero studied. 

(i) See cases ChiUi/ on Contracts, p. 596, 7th Kd. 

(j) The following note of cases in which relief has been given or refused (taken from 
13 Jar. pt, I. p. 799) may be found useful. 


BiH by Afnn for rtlitf. 

Bflief ffiwn. 

NiifMSy V. Eli, (ante, p. 480— V. C. E.) 
Belief refuted 

Bodlyv, ,(2Ch. Cas 15-1680, Lord 

Nottingham.) 

V. Norton^ (I Vern. 482— 1087, Sir T, 
Trevor, M. R.) 

Bainbam v. Manning, (2 Vern. 242—1691, Lords 
Commissioners.) 

.iSpioer V. ifagwanl^ (Free, tn Ch. Ill— W'right 
L. K.) 

JOtUon V, /oast, (dt(^ 5 Vos. 290— Lord 
Bathurst.) 

Praneo v. Ballon, (3 Vet. 868.) 

Ba% Y. ChtsNr, (5 Bear. 103.) 

Sm^k T, GriJSn^ (13 Sim, 245.) 

V Neltlefold. (inpra ) 


<ill by Woman for relief. 

Belief givett. 

Knye v. Moore, (I S. & S. 61.) 
Belief refuted. 

V. Parrot, (2 Ves, 160— 175L) 




V. 


L R. 
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§ 59. 2nd, Contracts against public policy; these are general 
contracts in restraint of trade : contracts clearly pi-ejudicial to and 
affecting the revenue(0 ; marrit^ brokage contracts ; and geneml 
conditions in restraint of marriage : deeds for future sei)ai*ation of 
man and wife : contnicts for sale of public ofiioe^ : contracts affecting 
bribery or impeding the course of justice, as compounding a felony, 
telling a witness to keep aWHy(»0 ; contracts of maintenance and 
(bamperty; agreements to fight, as tending to create a breach of 
tlie pcJice; agreements tending to make public, officers neglect 
their duty : so trading with an enemy : agreements for avoiding a 
public statute : agreements to oust the jurisdiction of the Courts 
of the land/") 


§ 60. ♦‘Ird, Fraudulent Contracts ; on this we have said enough. 

§ 61. Some of the contracts ex|)r(‘ssly rendered illegal by statute 
may also be nn'iitioned ; though the subjtjct is of less importance, as 
the Statute Law does not apj)Iy to India, unless (‘xpress)}^ provided 
fur. Therefore svub matters jis Mortmain charitable uses, (barges 
on benifices, contracts made on S\niday, stock-jobbing, illegal eom- 
pauLCS, it is scarcely worth while to noti(50. I he Usury Laws liave 
been abolished by 17 and 18 Vie.. C. 9(), and in this country by 

Act 28 of 185.5. 

8 62. Where a contract is positively void by Law, or contrary 
to public policy, it cannot be continued. Sometimes an act indif- 
ferent in itself, or even in its origin illegal, may rii»en into a positiw 


Jjill Oy ^yoMun Of/aiUKf He/fmentativa oj Man, 
helUJ given . 

2'he Afdvt'.hiunPfS f]f v. (2 f . 

W. 43L'- 1727.) 

Hall V. rainier, (3 Hare. -032.) 


fitin f njused 


ill hy Exeentor of Man for relirj. 

Rditf given, 

MaHhtio V. Ilanbunjy (2 Vern. 187 U'OO,) 

Robineon v. Cox, (2 Mod. 1741, Lord 
Uardwickc.) 

Clarke v. Piriam, ( J Atk, .33.V) 

Relief refused. 

Cnv V. ««ir.(ForcH C*. I. T.lb. I.SS - ir.Si | riarU v. r.rinm. {! Atk. m - 1(42 ) 
BiU V. Speiuxr, (Arab. 6JI, MB— 17K7.) 

Omy V. Uadhw, (.7 VVs. 28fi - isno, K.«hcqac..) 

Puvticeps crimints aliowed in su* . 

S<i John V. St. .John. (11 Vcb r/.'l.'*.) 

Harrington v. Ihtchaitl, (J Bro. C 124 ) 

HeviU V. Wilktnst/n, (Id, ) 

(() Smith V. Mnicho^M. 14 M. and W, 4 >2 
b V. BlftHtren, And -t'c 2 Mad 11 R. 187. \ ih, < . M. 

It V. r-ot. 7 .T«r. n. 76^ ^ L- ^ 
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by tho ac(]uicsccTicc of the other pai*ty and by lapse of time> as 
in tip? east* of possession wrongfully taken, after 20 years. But this 
shall never be in regard to contracts void ah initio. Quod initio 
rilloHam ('d/tU) 7 h]ioteHt tmciii tnaporis convalescere^sayf^ Pomponius, 
'rime shall never s|^nr.tity a fraud ; and it is clear that where an 
f'xpr('SH trust is once clearly established, no time shall operate as a 
bar in favor of the, Trnst(‘es against the ceslid qai trust. Thus in 
Trrtx/quu v. L' Kstru atjvy) Sir Pepqs (Lord Cotirvhuin) set aside 
a j»ur(‘hase by a sbnvani at an umiervaliui, after a la])se of 40 years, 
lint notwithstanding, wlien^ the act is in its(*If merely voidable^ and 
not void, or wlaue it turns upon umluc advantage, surprise, or 
inij>osition, Ihcre the parly imposed upon may upon deliberation 
and with a full knowh'dge oi'ail the circumstances, elect to confirm 
it. So in Murnni v. Puhncr, Lord Rrdvsdidr. says that no act will 
coidirm a. fraud, imh'ss (he person knew tin* fraud, ami intended to 
cnnlinu it by lh<> act. So in Montuinri tn'if v. Drrrreujc^ip) Lord 
^ o^/cy/Ao///. said : 

“ 1> till' Iran.-Mclioii nflicillv void m it.-cll r If llicro can be uo coii- 
linnaii<m (»f a Irnioaclimi actually \nid in if-clf. J»ut a tran.'^action, voidable 
only I’lom circmn-tanci'^, bowevrr strong, may undoubtedly bo eonfinnrd by 
a vubv(M|ncnl, deliberate act <»f (In' parly who might, originally, probably, 
have .''iiccccdcd in declaring il voitl, and the following rules deduced from 
(be ca.'He> of e(»nlirmal jon, ae((in('^eene(‘ or rclea.’'e of brejielje> of trust may be 
usHnllv l*<»rno m mind with reference to the eondiiei of all parties in a 
tidneiaiy rtdalioji, and al.>o a^ to the 4f<’gree of kno\vliMlg(*. which is necessary 
to ivndor ^alid acts tlonc tlirongli ignorance, nli^(^lk^•, ite. * Ut, As in the 
ease (»f ('oneurreiK'c, tin' rrsfui fptv trust mu-l be .sui juris, and not a feme 
ei>\t'rt 4tv inranl,’ ‘ And in the ea^t* of infant.-, the C'ourt continues its pro- 
ti'cti^iu <’\en afte r they have allaiiied (weiity-one till .-ucli time as they have 
HC(|uircil all proper inl’ormali<*n,’ 

** 'flic vrstui qtir trust mn>t lu- fully conusant of all the facl.'^ and circum- 
>tat\cc> id llic c:i>c. 

•* The cestui que trust mu-t luU only he made ae(|uuiu(04i witli the facts, 
Imt he jdM> aj»pii>cd of ilic I.,aw, or how llio.sc facts would be dealt with if 
brought before a Court oi f4(]uit> . 

** 'flu' relea.-e mn-l uot be wrung rn>m the ecstuf que trust by distress 
oi toviau’." 

Sotuo of (be decisions «d the late Madras Sudd»'r Court appear to 
lizc tltc principle that mere lapse of time amounts to a legal 

(«i> Sell, and I.vr. 

I flK .uvi F ti V, ^ bir '• t tV ? ,*i* L J Ch. jrr 
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presumption of acquiescence, Imt the trues principle wa.s laid down 
by the High Court in 8p. A]), p. 03 i>f 1802v#*) that lapse of time 
short of the period of legal liiuitiition does not birnl so as to exclude 
evidence in explanation, hut it is merely eviilence and soinetiiues 
strong evidence of acspiieseeuoe. In anotliiu* ease '*) an opinion was 
expressed that in this country, wluuv tln‘ law of limitation ap}>lies 
to all suits, tlie e({uitahl(‘ doctrim*s of laches and atvjuicscriict* apply 
only to cases wliore tlio acijuicscrticL* amounts to a positive t'xiin- 
guislinient of tlie rigid. 

'§ 03 . The next branch of (-(Uistnietivc^ frauds arises from the 
fiduciary relation of the parties. Ofi this subjoid much has alrwidy 
been said, while treating of mistake and Jiiisivpresefitati(»u ; - 

“ In this class of Cii'-o/’ Sfon/ “ llitav oficii lo l>e /ound some 

intermixture of deceit, iinpoH'tion, (ivcrrcnchin.-r, uiicon>cioimhli‘ advantajzc, 
or other mark of ilirect and jK.dtivc fraud. Bui the principle* on whie*li 
Courts of Eepiity act in iv.uaid (hereto, .•.fainh, iiidi-pendeiit of such iiigrc- 
dients, upon a motive of geticrul imhlic policy ; and it i> ile>i^n»Ml in M>mo 
degree a.s a protection to tlu- i.artie,^ a-uin^t the ctfects .>f overwening con- 
fidence, and ^clf.dc!u^ion, and (he iulirinitio (d‘ ^la^Ly and precipitate judg- 
ment. 'Xhea* Courts will, (lu refore, ofi.-n iuto'ferc in sucii cases where, 
but for such a peculiar relation, they would ciiiicr ale lain uli(»lly from gruiU- 
iug teller, or grant it in a very moditied and al^-tc'iniou*, manner. 

§ Oi Though C-ourts will not -^it to enlona? all the oldiga- 
tions of strict .nomlity, yt wl.cr.-v.r l.as .v,..,s,.,l it 

must Ije rcspcctcil 

‘•If coufidence is rcp.).c.d r wri.o S>on,, - i. ..m-t l.c lai.l.n.lly acfcl upon, 
and preserved from uuy inler„r..v.are of in.pu-i,i..a irianu. a.v a-.pn.vd 
il mu«t be k-pl free frou, .i>e O.int -f .. in.-h iau-re,t-, and . uu.nnfr, and 
overreaebiug l-ariiains. If tlu- .nean. of p-r-nnal .•on.rni are g.ven. ti.ey 
must be always reslraincd to puv)«,-.- of g<H.d la, lb and per.,onal good 
Courts of Equity will not, therefore, arre.M, or set a-id,'. an a- t * 

merely because a inau of more honor would not In.ve eut.-red m.o , 1.1 hue 
mustL some relation l,ctweeu the {KirtieN wl.iel. ,am,iH,ls the one lo make 
a full discovery to tlie oilier, or to ab.-tain from all selfi.-b priyeets. ut 
wheu such a relation doe- exist, Court- of Equity, aet.as upon tb- sn|K,-nn. 
duced ground, in aid of general moral.-, will not suller one party, standing in 
a situation of which he cau avail hiiiuelf against the other, to derive udvan- 
tage from that circumstance; for it is founded in a broaeh ol ci^-dcnce. 


> 


iff. 


.* 70 . 
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The* ^f*iiei*al jii’ineiple w4jich govenis in all cases of this sort, is that, if a 
coofMojire is reposctl, and that cuniideuce is abused, Courts ol* Equity will 
grant relief.” 

§ (jii. The most obvious of those relations is that of ptirent 
and child, but it is unnecessary to add to what has already been 
said on that }>oint. 

§ 00. The next is that of Trustee and restiii que trust; all 
persons wlio undertake any office of confidence towards another are 
in the eye of Equity Trustees ; the term is by no means confined to 
the narrow legal acceptation in which one person is expressly 
appointed “ Trustee” for a jutrticiilar object, person, or estate. Per- 
haps the most ordinary relatitm ol* tliis description is that of Attor- 
ney and Client:— 

“ The ‘ iduilion of au atiornev, or s<ilicitor,” writes Story^ “ puts it in his 
power to avail hiiiiHelf, not only of the necessities of his client, but of 
his good nulurc, llliorulify, and credulity, to obtain uuduo advantages, 
bargain^, un<l gnituilie.s. Ilciu’e the Law, with a wise Providence, not 
only watches over all tlie trannuetioiis of parties in tliis predicament, but it 
often interposes m declare transact ions voitl, whi<di, between other persons, 
would he held uiiobjeetionahle. It does not so much consider the bearing or 
liardship of its tl<K*triue ttpon particuilar case.s, ns it doc.s the importance of 
preventing a general pnifli(’ misehief, which may he hronght about by rofan.s 
aocret and inticccs.'^ihle to judicial .scrutiny, from the dangerous iiifiuouces 
arising from the ctmlidential relation of the partie.s. By establishing 
the princijde, that while the rciafioii of client and attorney siib.sists in its full 
vigour, the latter shall derive im benefit to ]iim>elf from the contracts, 
or houniy, or other negotiation^ of the funner ; it snper.sedes the necessity 
of any inquiry into the partieuhir means, extent, and exertion of influence 
in a given CJvse ; a task, otten difficult, ami ill-supported by evidence, W’hich 
can be drawn from .satisfactory sources.*’ 

The onus of proving any piircha.se from a client perfectly fair 
is cftst upon the attorney ; it is not necessary for the client to .show 
that it is unffiir; primd /\u'ie the transaction srnaetks of fraud, and 
the party on whom the suspicion fails must rehut it. The observa- 
tions of Lord Broayham in Hunter v. put the doctrine in 

a very forcible light. He says ; — 

♦‘There is no dispute upon tlio rules which, generally speaking, regulate 
cases of this description. Mr. Alderman Atkins is ciUier to be regortled in 
the light of on agent confidentially entrusted with the manogefnent of 

(ft a M and K l’. 
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Admiml Hunters couccins, a person at least in whom he I'cpbsed a very 
special contidence, or be is not. If he is not to be so regarded, then a deed 
of gift, or other disposition of property in hu'favor, must stand good, unless 
some direct fraud were practised ujm the maker of it ; unless some fraud, 
cither by misrepiesentation or by suppression of facts, misled him, or he was 
of unsound mind when the deed was made. If the Alderman did stand in a 
confidential relation towards him, then the party socking to set aside 
the deed may not be called upon to show direct fraud, but be must satisfy 
the Court by the circumstances that some advantage was taken of the confi- 
dential relation in which the Alderman stood. If the Alderman stood 
towards the Admiral in any of the known relations of guardian and ward. 
Attorney and Client, trustee and cestui que trust, &c., then, in order to 
support the deed he ought to show, that no such adrantage was taken, that 
all was fair, that he received the bounty freely and knowingly on the giver’s 
part, and as a .stranger might have done. For 1 take the rule to be this ; 
there are certain relations known to the Law, as attorney, guardian, trustee ; 
if a person, standing in the.se relations to client, ward, or cestui que trust, 
takes a gift or makes a bargain, the proof lic.s upon him, that he ha.s dealt 
with the other party, the client, wunl, &c., exactly a.s a stranger would have 
done, taking no advantage of his influence or knowledge, putting the other 
party on his guard, bringing everything to his knowledge which he himself 
knew. In short, the rule rightly considered i.s that the i)or8on standing in 
such relation, must, before he can take a gifg or even enter into a transaction, 
place himself in exactly the same position as a stranger would have been in, 
so that he may gain no advantage whatever from hi» relation to the other 
party, beyond what may be the natural and unavoidable cousequenen of 
kindness arising out of that relation. A clieui, for example, tnuy naturally 
entertain a kindly feeling towa-ds an attorney or solicitor by whose assist- 
ance he has long benefitted ; and he may fairly and wisely desire to benefit 
him by a gift, or, witliout such an intention lK;ing the predominating motive, 
he may wish to give him the advantage of a .-ale or a lca.«e. No Law Uiat 
is tolerable among civili.scd men, men who have tbc benefits of civility with- 
out the evils of excessive refinement and over-done subtlety, can ever forbid 
such a transaction, provided the client Ijc of nmiurc age and of sound mind, 
and there be nothing to show tliat deception was practised, or that tlio 
attorney or solicitor availed himself of hi.s situation to withhold any know- 
ledge, or to exercise any influence hurtful to othera and advantageous to 
himself. In a word, standing in the relation in which he stands to the other 
party, the proof lies upon him (whereas, in Urn case of a stranger, it would 
lie on’ those who opp<^ him) to show Uiat he has placed himself in position 
of a stranger, that he has cut off, as it were, the connection which bound 
him to the partv. giving or confracting. and that nothing ha- hapftened 



I*KIN<'IPAI. AND AGENT 




which might not liftve happenctl, ha<l no «uch connection BubBiRted. The 
authorities mean nothing else tlian this, when they say, as in Gibson v. 
Jet/exW that attorney ami client, trustee and vestui que trust may deal, but 
tJiat it must bo at arm’s length, the parties putting tliernselvca in the situa- 
fioti of purchtisers ami vendors, and perfonning (as the Court said, and, 
I lake leave to obHOJ've, not very felicitou.-ly or even very correctly) all tlio 
duties of those characters. 'I'lie authorities mean no iuorc‘, taken fairly and 
candidly towards th(‘ Court, when they say, as in J^right v. Proud, that 
an attorney shall m)t take a gift from his (dimit, while the relation subsists, 
tbougli the trauHiction may be not only fr<‘e from fraud, but the most moral 
in its nature ; a di(Uum redueed in Hatch \. llatcJM lo this, that it is 
almost imp(»s'*ible for a git‘t from client to attorney to stand, because the 
difficulty is extreme of showing that every thing was voluntary and fair, and 
with full warning and perfect knowledge ; for in Harris v. Trcmcnheerekr) 
the Court only held that in such a case a suspi(uou attiichcs on the transac- 
tion, and call.s for minute examination.” 

And in Ihilkle/j v. Wifjord.*/'^ Lord Eldon, said: — 

‘‘Whether you meant fraud, whether you knew you were the heir at Law 
of the testator or not, you who have been wanting in what I conceive to bo 
the duty ol‘ an altortiey, if it happens that ymi get an advantage by 
that neglect, you shall not hold that advntUage, but yim sliull be a trustee of 
tlic property for the benefit ot the perxm who would have been entitled to 
it if you bad known what as an attorney yoironght to have known, and, not 
knowing it, you .v]jall not take advantage of your own ignorance. It is too 
dangerous to the interests of mankind, that those who are bound to ad vise, 
and who, being bound to advise, ought lo be able to giv(‘ sound and sufficient 
advi.se, to allow' (bat they shall ever lake advantagf' of their own ignorance, 
of their own jirofessioual ignorance, to the prejudice of others.” 

07. So proiuisi‘8 made to Vakt‘els, petidoitc life, beyond their 
legal remuneration, are not enforceable at Law. So a deed of gift of 
an estate by a client to a barrister in consideration of past profes- 
sional services was set aside on aeeoiint of the fiduciary relation 
between the parties.;*^ 

§ G8. In the relation of prineipal and agent, the agent shall 
derive nomlvantago beyond that stipulated for: for the prineijial pays, 


(«) C Vo5. 1*77. 
(tr) Ves. 


(r) i:)Vej? i;k 

(x) Ve« to. 


(v) 2 C!k and Fin : 177, And see O’w/ey v. 31 L, J. Ch. 336 : 0. Bcitn v. I 

32 L. J. Cb. 56?*: I*inc€ v. Beattie, ib. 734. 
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the agent for his whole time, his whole labor, and his whole skill. 
Thus the auctioneer cannot purchase for himself tlie property 
which he is employed to sell. Where such sale is upheld, the 
utmost good faith must l>e proved. On this ground stands the 
invalidity of a promise made by the ca]>tjiin of a ship, during 
a storm, of extra wages ami the like, to sailors, if the 3 ^ will use 
extra exertions ; for there is no considemtion for siieh a promise. All 
their strength, and all their courage, is already" their employers. 

§ G9. Still more clost^l^' will Equity watch transactions between 
guardian and ward ; f(jr here the ])art 3 ^ //? h>co iniventls iiiiiy obtain 
a parent’s infiuenee without feeling a ]>an‘nt s affection ; and tlm 
time to whieli this relationshi}> extends is eonstrued in Equity' not 
to end with the actual coining <‘f age <»f the war<I, but until all 
accounts are settled, and the (‘state is entir(‘lv out of the guardian’s 
(‘ontrol. Thus a purcliase iiimh* hy a guanlian of his ward s estate 
iminediatelv on his coming of age, may be set asiih' /'O ami if he 
bu^’s up incumbrances on hi> ward’s estate, ht; shall b(‘ but a trustee, 
and if he has purcliascMl at an umler- value, can only charge him with 
what he has actually' {)aid : — 

“Where’’ says Lord Ilardwickc in JL/lton v. JfijU<myV>) “a man acts as 
guardian, or trustee, in nature of a guardian for an infant, the (*ourt is 
extremely Avatcliful to picvcnt that person’s taking any atlvnnUige immedi- 
ately upon his waid’s (doming of age, and at tlie time of smiling accounts, or 
(leliveririg up the trust ; because an nndim a»l vantage may he taken. It would 
give an opportunit\% cither hy flattery, or force, l>y gocwl usjige iinfaij'ly 
meant, or hy had usage iirq»osed, to take such an advantage. And tliercforc 
the principle of tlie Court is ut tlie same nalure with relief in this Court ou 
the head of public utility ; as iu bonds obtained from young Iieirs ; and 
rewards given to an attoriiey j ending a caustj ; and marriage hrcAiigf' bonds. 
All dct>ends upon public utility' ; and therefore the Court will not suffer 
it, tliougli, |)erlmps, iu a particular iuslauce there may not he any actual 
unfairness.” 

And in Hatch v. Hatch, Loid Eldon said : — 

“ There may not !)e a more moral act, one that would do more credit to a 
young man bc‘giuning the world, or afl'()rd a better omen for the future, than, 
if a tnistec, having done lii.s dut)', the cestui qui trusty taking into his fair, 
serious, aud well-informed consideration, were to do an act of bounty like 
this. But Uie Court cannot permit it, except quite satisfied that the act is of 
that nature, for the reason often given : and recollecting that in 

{fo 7 Vt5. '.'in. 
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wlietlier it is an act of rational consideration, an act of pure volition uninflu- 
enced, that inquiry is so easily baffled tii a Court of Justice ; that instead of 
tlie spontaneous act of u friend uninfluenced, it may be the impulse of a mind 
misled by undue kindness, or forced by oppression, and the difficulty of 
getting property out of the hands of the guardian or trustee thus increased. 
And, therefore, if the Court does not watch these transactions with a jealousy 
almost invincible, in a great majority of cases, it will lend its assistance to 
fraud, when* the connection is not dissolved, the account not settled, every- 
thing remaining jircssing ujM)n the mind of the proj)erty under the care 
of the guardian or trustee.” 


55 70 Where t)»e relation of Trustee in its more technical sense 
exists, inueli the same rules exist as in respect to guardian and ward. 
A eedui (jur trust may always at his own o})tion set iuside a sale to 
ids trust(M‘, even though made at public auction, and whether bond 
fide or not.('0 


§ 71. ()m^ very eommon relation in eveiy-day life is that of 
principal and surety: so im})ortant, that T propose to consider it 
hereafUir separately. Here* it will suftiee to say that vberrima Jules 
is expeeb'd, and an y eoneealment of a material fact, which, if known, 
might leave iiiHuenet'd the surety in taking upon himself the liability, 
will annul tin*, contrac t Z**) so also will any subscfjucnt variation or 
<le}Mirture from the terms of the eoiiiract originally entered into, 
without the kiHJW ledge and eonsent of the surety, wduj may fairly 
say non hue in fuderu rent. See Poole if v. liarnwndJS) 

§ 72. Th(‘ bust hraneh of eonstruetive frauds is where the fraud 
afleebs the intert‘sts of tkii'd parties : — 


And hf‘n' the general rule is” writes iSVory, “ that particular persons 
in eontrncts and other nets shall not only tinn.^uei bona fide hetw'ecn them- 
M*lves, but shall not transact math fide in resjx'et to other |)ersons, who stand 
in such n relation to ollhev, a^ to hi* afleeted by the contract, or the consc- 
qucuces of it. Aiul as the re>t <»f mankiJid, boMdes the jairties contracting, 
are eoncerned, the rule i.'' |)ro|>erly ^aid lo be governed by public utility.” 

55 7«‘k Tims in the ease of eatoliing bargains with cxj>ecrtant rever- 
sioners or remainder-men, during tlie life-time of the ancestor : — 

** In most of ihcst' cik^es have concurred deceit and illusiou on other per- 
s, not privy to tlie fraudulent ngreeroent. The father, ancestor, or rein- 


Fojr V. 1, W, and T. Lrad. Ca. Kq. i*rd Kd. 1<M, and cjise> collected In the notes. 
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♦icm, from whom was thf* oxpeotntion of tho estate, has iveeu kept in the 
dark. The heir or expectant has been kept frtnu <liNclosiii<' his circum- 
stances, and resorting to thetn for advict% which miKhl Imve tended to his 
relief, and also reformation. This mi>lends the ancestor, who has Ijeea 
seduced to leave his estate, not to his heir or fainilv, hut to a set <*f artful 
persons, who have divided the spoil lK*foroluuul.'V.v>> 


§ 7+. The bargain must liave lu'cn made under prossttro . and it- 
seemfl almost superfluous to add, that it must be witlioui tlie know- 
ledge and consent of the parent. Olherwi.se suc h ]>arty eotild not, 
complain of fraud; nay, he ?uiglit lie )>y. and ('nal)l(‘ tlie impn>vi- 
dent son to prey u}»on tin* world : a powcM' being reserved for the 
contract being rescinded aftei- the pnaacds bad iMan squandered, 
The judgment of Lord m in v vf‘ry 

forcible. That was a loan uiuler ina.d>: <•!* tiiuliuLr lb* said . 


I take to he inco!itestjil>l(‘ applicable to tlu' (iix tn'ne- eftliis (’ourt upon 
the subject of an expectant hcii tlealin;: with hi." e\ peet incy, ^ln(^n" g(Wi*rn- 
ing more espt'ciully the jae-ent (pn siieii iliat the extr.'unilinary pro- 

tection given in the gtaicral ca.'-f^ inuM be witlidrawn, if it ^hali appear, that 
the transaction wa.'j known t<» the father nr (*th( r pt ivon standing in loco 
parentis — the person, for example, fnen wlu'in llu* sjtcs sturt ssionis 
was entertained, or after whom tla; revernionarv intercut was to become 
vested in posses.sion, e\cn ultliongb Mjeh jiarent or othei p('i>on took no 
active pai't in the negotiation ; provided the trar^aclioii was not opposed 1)y 
him, and so carried through in sj>ito td' him. Secondly, that if tl»e lieir Hi *h 
ofi from the train-action, and la'coijn s opjio.-cd to him with wluaii he Ims hcMui 
dealing, and repnditite.*' the whole bargain, lie iini>t not, jn any respect, act 
upon it, so as to altei the sifnatitui of the otla j party, or his prfqierty ; 
at least, that if he duos so, the proof iie> upon him ot‘ showing, tliai he did so 
under the continuing pre«-surc <d the "aine distress which gave j lse to the 
original dealing. Still more fatal to hi^ claim (S ndlef will if be. if (he 
father, or person in loco parentis^ shall he found (<► have concurrctl in this 
adoption of the repudiated contract. Kither of the*^e propositions would 
he decisive of the present question, if (liey are well-fouinlcd in Law, 
and if the fact.^ allow of (heir application to it. I shall examine each 


iff) Ver Lord Hardwickc m t'iutferjidd r. Jamir^^ I W. and J. L«ad. C«. Lq., .'tul F.d. 

(A) 2 My. and Cr. 4:^. affirmed lloud« of Lords, 3Clk. and ten. 'Jls, The toundnees, 
however, of Lord Brougham's rcasonmg m thu case b questioned by I/>rd Si, Leouartin m 
his Vendors and Purchasers, It Ed. p. fUC. and ace Sufjthn on Uonw of I/>rds' jurisdiction* 
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under some circamsunreg. remove one c*^ Uic ob;eeM .':in Ot *.ueh u tran^aciiou. hut the 
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of tiiem iu both respects. The whole? doctrine with respect to an ex- 
pectant heir assumes, that the one party is defenceless, and exposed, 
unprotected, to the demands of the other, under the pressure of neces- 
sity. It would be monstrous to treat the contracts of a person of mature 
age as the acts of an infant, when his parent was aware of his proceedings, 
and did nothing to prevent them. The parent might thus lie by and suffer 
his son to obtain the nssistance which he ought himself to have rendered ; 
and then only stand forward to aid him in rescinding engagements, which 
be had allowed him to make and to proBt by. If all the cases bo examined 
from the time of Lord Nottingham downwards, no trace will be found in 
any one of thorn of the father’s or other ancestor’s privity. On the con- 
trary, wherever the subject is touched upon, his ignorance is always 
nHsuniod as part of the case ; and its being so seldom mentioned either way 
*ihows clearly, that the j>rivity of tlie father or ancestor never was contempla- 
t'd. It is, however, several times adverted to iu a manner demonstrative of 
the principle. In Cole v. Gibbons JS) the ground of this whole Equity is said 
to be the policy of the Law to prevent the heir being seduced fi*om a 
dojK'udcaco upon the ancestor, who probably would have relieved him. In 
the same spirit Lord Cowper, in Twisleton v. Griffith, (j) had before stated 
as one effect of the Law, its tendency, by cutting off relief at the hands of 
strangers, to make the heir disclose his difficulties at home. So in the Earl 
of Chesterfield v, JanssenS^) Mr. Justice Burnett treats such transactions 
as things done l>e!und the fntlicr’s back, and, as it were^ a fraud upon him ; 
a view of the subject also adopted by Lord Hardwicke iu the same case.fO 
It is os well to mention those cases, l>ecauso there has been no decision 
ii(>on the }K)int ; but it is quite a clear one, and only new, because the facts 
uevor afforded a case for decision, the proposition having, apparently, never 
been questioned.” 

And in Boynton v. the American C. J., Parsons thus 

clearly cxiniunds the Law' : — 

Another case is, where the deceit is upon persou.s not parties to the 
contract, as a deceit on a father or other relation, to whom the affairs of 
heir or expectant arc not disclosed ; so that they are influenced to leave 
their fortunes to be divided amongst a set of dangerous persons and common 
adveutui^rs ; in fact, although not iu form. This deceit is relieved against 
as a public mischief, destructive of all well-regulated authority or control 
of persons over their children, or others having expectations from them ; 
and as encouraging extravagance, prodigality and vice. From the forms of 
l>rocoedlng in Courts of Ek^uity ; ft must lie admitted that these principles 

<|) 3 P. Wms. m 0) l p. Wra». 310. <*) h Atk. 333. 
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ofiton be more eorrecUj applied there tban in Courts of Law. Chau- 
oetj may compel a discovery of fimts, which a Court of Law cannot ; and 
from facts disclosed, a Chancellor, as a Judge of facts, may infer other facts, 
whence deceit, public or private, may be irresistably presumed. Whereas 
at Law fraud cannot be presumed, but must be admitted or proved to a 
Jury. But when a Court of Law has regulaidy tlio fact of IVaud admitted 
or proved, no good reason cun be assigned why relief should not be obtained 
there, although not always in tlie same way iu which it may be obtained in 
Equity. A cose in which an heir or expectant is fre<|ucnt)y relieved against 
his own coutmct is a post obit bond. This is an agi*ecnieiit, on the receipt 
of a sum of money by the obligor, to {lay a larger sum, exceeding the legal 
rate of intoi'o.sl, on the death of the person from whom lie 1ms some expect- 
ation, if ilic obligor be then living. This contract is not considered as a 
nullity, but it may be made on reusouable terms, in winch the siipulated 
payment is not more than a just indemnity for the Inuurd. But \^ietiever 
an advantage is token of the necessity of the obligor to induce him to make 
this couti*act, he is relieved, as against an unconscionuble bargain, on pay- 
mefat of the principal and intenfst. This contract may be made on data, 
whence its reasonableness may l>o ascertained ; lor lltc lives of the obligor, 
and of the person on whose tleath the payment is to be made are subject to 
be valued, as is done iu insurance upon lives. But the covenant declared on 
iu the case at bar is not iu tlie nature of a post obit contract. Another 
case iu which an heir is relieved, is when ho is entitled to an estate in 
reversion or remainder, expectant on the death of some ancestor or relative, 
and he contmets to sell the same for present money. All these cases are 
not relieved against as fioudulent, because u reasonable and sulHcicot consi- 
deration may l>e paid, as ascertained by the annual value of tJie estate, and 
of the interveniug life. But a.** iu post obit coutiucts, when an advantage 
is taken by tlie purchaser ol* the neceshity of the seller, he will Ikj relieved 
against the sale on re-paying the principal and inUuesf, and sometimes pay- 
ing for reasonable repairs made by the purchaser. This lelief is granted 
on the ground that the conti'act of sale was unconscionable. In unconscion- 
able post obit contracts. Courts of Law may, when they appear, in a suit 
commenced upon them, to have been against conscience, give a relief by 
directing a recovery of ao much money only as shall l>e equal to the princi- 
pal received and the interest. But iu sales of remainders and reversions, 
by grants executed, I know of no relief that Courts of Law can give, unless 
the grants shall appear to Irnve been fraudulently obtained of the grantor ; in 
which case the fraud will vitiate and render null tlie grants so inflicted. 
The contract before m is not a sale of a remainder or reversion ; but U 
difTerent from any noticed in the reports that have l>een cited. There is 
one case of a contract Ijctwceo presumptive heir?*, respecting their expect- 
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rroiii tlio feauie ancestor. It is the case of Buckley v. NewUmd, 
Tlie parties had married two sinters, presumptive heirs of Mr. Turgis. The 
husbands agreed, that whatever should be given by Mr. Turgis should 
l>e equally divided l>etwecu them. After Turgis’s death, the defendant, who 
had the greaUu’ part given to him, was compelled to execute the agreement* 
The reciprocal beiudit ol* the chance W'as a suflicient consideratiou. The ten- 
dency of the ngreement was to guard against undue influence over the tes- 
tator ; and it could not be unreaRonable to covenant, to do w'hat the Law 
would have done, if 7'urgi.s ha<l died intestate. The covenant declared on 
in the ca*<e at i^ar is an agreement hy an heir, having two ancestors then liv- 
ing, an uncle? and an aunt, that if he survived them, or either of them, he 
will convey to a ‘-trafiger one-tliird part (d‘ all the estate, real and personal, 
uhich shall come t<» him from I lio>e ancestors, or either of them, by descent, 
distribuhon, or tlevi^e. Ami it is ibiiiid by tliediiry, that this contract was 
not obtained fioni tlu; lufir l>y tb** fraud of the purchaser. If therefore, this 
eovcmuit is v(jid, it must b<‘ oii ilie principle, that It is a fraud, not on either 
of tin' partie*-, lor timt the jury hav<‘ negntiv(‘(l, but on third persons not par- 
ties to it, p»■odu<’^i^e of publi<’ mi^ehicl*. and nguin-'t sound public policy. If 
tho contract has this oflect, it apparent to ilie(\iurt from the record ; the 
whole eoninn t being a part ol the record. And that a contract of this 
uatuvo ha- this elVet’l, we cannot douht, 

“The nncotor, huMug no knowledge of tin* e\i.-teuce of the contract, is 
induced to f uhmit hi' e-iaie ti> the <ii-[K*''iiion ol* the Law, wdiich had desig- 
nated the ilefendant a^^ an heir. 'riuMli'fendani's ngre<'ment with the piaintifl 
is to vMib>tifute him, as a eo-heir, with hiinnlf to his uncle's estate. The 
uuclo IS lhu> made to leave a portion of hi'< t'-inte ti» lioi/fiton^ a stranger, 
without his knowhHige, and eonsnpiently without any sueli intention. This 
Lord flanUvickr vi\\U a deceit (»n (lie anc^*^toI^ And wdiat is tlic consequence 
of deceits of thi- kind ujnm the [mblic ? Heir.-, wlio ought to l>e under tlie 
leasouable advic<* and tlireetion of their niicotiu*, 'n\1io has no other influence 
ovt'r thtMU than what ari-c'* 1‘roiu a fear i»f his di.-piea.sure, from which fear 
the heirs may be inducetl to live indm-triou-ly, virtuously, and prudently, are, 
with the aid of money sja'cnlator.-, let ioo.-e from iliis salutary control, and 
may indulge in prodigality, idlene.-s, and vice ; ami taking care, by hypocri- 
tically preserving appearances, not to alarm their ancestor, may go on traf- 
ticing with his oxi>ocled bounty, making it u fund to supply the wastes of 
dissipation and extravagance. Certainly the jMilicy of the Law will not 

sanction a transaction of this kind, from a regard to the moral habits of the 

% 

citizens.'’ 

§ 7.*>. In all this iuristliftii.u Etjuity ha.>> probably got its 
docUinos iVoui (In; Ui'uian Law. Lord Jhxni>.<:u'kt\ in the case of 
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Chesterjield v. Jatissen, points to the Macedonian Decree, so called 
from the name of the usurer who gave occasion to it The words 
of it are : — 


“ Verba Senaius conmlti Maccdoniani tuec sunt^ Plocerc^ He cui\ 
qui Jilio familias mutuam prctiniam dedissct, Htiam po$t mortem parentis 
fjus, cujus in potestate fuisset, actio petitioquc darctur ; ut scirent^ qui 
pessimo eremplo fknerarent^ mullius posse Jilio familias bonum nomen^ 
crpectata pair is morte fieri 

§ 7(i. Long actiuicscenre or actual confinnation of the transaction 
by the party entitled to relief will destroy the Ecpiity to relief ; for 
this species of coiitrac^t is one of those capable of confirmation; not 
like marriage brokage contracts and others, which are incapable of 
being ooutinmd, as against public policy. 


§ 77. Agreements between parties which o[K?rat<i directly or 
virtuallv t<» delay, defrauJ, or deceive en*ditors, are constructive 
frauds upon creditors. It is a fundamental principle? with civilized 
nations to protect the right of creditors. In this country it is only 
the tjo common practice t«.» nuisk and con(?eal pro]»erty for this 
purpose, by purchas(‘s in the mom? c^f a third party called 
“ Benamee,*' and by ]>artitions, mortgages, ami other incumbrances, 
and re-.siiles, by which the execution-e.reditor is held at arm’s length 
for a length of time, has t<> institute fresh expensive litigation, or is 
altogether robbed of the fruits of his judgment, iha fruct an ^ ei 
eff'edus In IllenkiiLSop v. a Vfilunta^y deed 

exectiicMl by a hu.sbund [teiuh nie ll((\ for tin* purpose of preventing a 
suit in the Ecclesiasti<‘a^ Court from affecting his property, wa>s 
declared void. 


In the Civil Law' it was declared, that whatever was done by 
debtors to defeat their crcditoi's, whether by alienation or other 
disposition of their property, should be revoked, oi null, ixh the case 
might require : — 

“ AU Prettor, Qua fraudatwnis causa qesia erunt, cum fo, qui fraudem 
non ignoraverit ; dc his curatori bonorumy vcl ci, cui de ca re actionem 
dare oportebit, infra annunty quo ezperiundi potestus fuerity actionem dabo, 
Idque etiam adversus ipsutUy qui fraudem fecity servabo. Neeessario 
prator hoc edictum proposuit ; quo edicto consuluit creditoribusy revocando 
eay quacumquc in fraudem cor urn alienata sunt. Ait ergo Prator ; Qua 
fraudationis causa gesta rrunf, I/<ec verba gencralia sunfy et continent in 
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$e ommm omnino in fraudem factam, vel alienoHonem vel quemeunque 
coniracium, Quodcunque igitur fraudis causd factum estf videtur his 
verbis revocari qualecunque fuerit* Nam, late ista verba patent, sive ergo 
rem alienavit, sive accepiilatione vel pacto aliquem liberavit. Idem erit 
prohandum, Et si pignora liber et, vel quern alium in fraudem creditorum 

And the rule was not only applied to alienations, hut to fraudulent 
debts, and, indeed to every species of transaction or omission pre- 
judicial to creditors : — 

Vel ci prabuit exceptionem, sive se ohligavit fraudandorum creditorum 
causd, sive numeravit pecuniam, vel quodcunque aliud fecit in fraudem 
creditorum ; palam est edictum locum habere, S^c, Et qui aliquid fecit, ut 
desinat habere, quod habet, ad hoc edictum pertinet. In fraudem facerc 
videri etiam eum qui non facit, quod debet facere, intelligendum est ; id 
est, si non ntitur servitutibus,*'iv) 

§ 7H. And the like rule was applied to purchasers for a valuable 
consideration with notice 

“ Qu<t fraudationis causa gesta erunt, cum eo qui fraudem non ignora^ 
verit de his, tjfc,, actionem dabo. Si debitor in fraudem creditorum minore 
pretio fundum scienti emptori vendiderit ; deindc hi, quibus de revocando 
eo actio datur, eum petant ; quasitum est, an prcctium restituere debent f 
Erocultis eristimal omnimodi rcstituendum esse fundum, etiamsi pretium 
non sohatur ; et rcscriptum est secundum Proculi sententiam” 

§ The principles of our Coininou Law were the same ; and 
in the reign of Elizabeth, Statutes were passed against fraudulent 
conveyances to defeat crcditors(y) and the like to defraud pur- 
chasei's.(»’) The leading case upon these is Twyne's case, with which 
Mr. Smith opens his invaluable work. Thither the curious must be 
referred. 

§ 80. In each ca.se as it arises, the Court will have to say, 
whether the conveyance is fi-audulent or not One strong test is 
whether the vendee, is put in possession, or whether the vendor 
hiili remains in possession, or retains a joint j)OSse 3 sion with the 
vendee. But of course wlum from the terms of the transaction the 
owner is to retain possession until default made, this inference does 
not wise. Such for instance is the ordinary case of mortgage. 
Where possession is impossible, as in the case of a ship at sea, a 
symbolical delivery suffices. 
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§ 81. There is a distinction between the two Statutes — 

By the 27th Eliz., every voluntary conveyance is rendered void 
by a subsequent purchase for valuable consideration ; whilst under 
the 13th Eliz., a voluntary conveyance by one not indebted at the 
time, (more especially if for a child of the grantor,) if no particular 
evidence or badge of fraud appears, will be good as against sub- 
sequent creditors. 

§ 82. Of course wliere there is a thccit or fiiiud the Jict is void ; 
but the Statutes are pointed against those acts wliich parties arc 
constantly doing under pretence, perhaps under the impression, that 
they are discharging a moral obligation, such as making provision 
for wives, children, and other relations. 

§ 83. But wc must just before wc are generous. There is 
nothing to prevent our generosity where it is compatible with 
justice : — 

** The Statute, wliilc it soem.s to protect the legal rights of creditors against 
the frauds of their debtors, anxiously excepts from such imputation tho 
bon& fide discharge of moral duties. It does not, therefore, declare all 
voluntary conveyances to be void ; but only all fraudulent conveyances 
to be void. And, whether a conveyance be fraudulent or not, is declared 
to depend upon its being made * upon good consideration, and bond fide* 
It is not sufficient, that it bo upon good consideration, or bond fide. It must 
be both. And, therefore, if a conveyance or gift he defective in either 
particular, although it is valid between the parties and their rapresentativee ; 
yet it is utterly void as to creditors.”(») 

§ 84. It is necessary to consider briefly here tho doctrine of 
voluntary conveyances ; and the proper understanding of this, in 
the first place, as to consideration, which says Bkuckstoiie^f) may be 
good or it may be vcduahle ; a good consideration is such as that 
of blood, or of natural love or affection,” and, in founded on motives 
of generous prudence and natural duty. A vcduahle coasideration 
is such as money or marriage or the like, which the Law esteems 
an equivalent given for the grant. The Roman Law drew this 
distinction. 

§ 85. The distinction is important, because a deed made on only 
a good consideration, and a child’s portion without any consideration 
at all, is called a voluntary deed ; and is void as against subsequent 
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purchasers; and, when executed by an insolvent party, against 
creditors. It requires a valuable consideration to support such 
deeds. 

§ 86. If a man is not indebted at the time of making the grant, 
or indebted but a trifle in comparison with the amount of his estate, 
the fact of his subsequently becoming insolvent will not affect such 
conveyance, assuming of course that there is no element of fraud in 
the transaction 

It has been justly remarked that the distinction between cases where 
the party is indebted, and those where he is not indebted, is drawn from 
considerations too obvious to require illustmtion from cases. For if a man 
indebted were allowed to divest himself of his property in favor of his 
wife or his children, his creditors would be defrauded. But if a man not 
indebted, and not meaning to commit a fraud, could not make an effectivo 
settlement in favor of such objects, because by possibility he might after- 
wards become indebted, it would destroy those family provisions which are, 
under certain restrictions, a liencfit to tlic public, as well as to the individual 
object of them.”(»0 

87. A voluuUvry sottloinout will however only be defeated by 
a conveyance, for value to tbt‘ ext(‘nt necessary to give the effect to 
the conveyance for value, o) 

§ 88. StibHcquent creditors have no Equity through the rights 
of creditors anterior to and existing at the date of a voluntary 
conveyance, \vheii such conveyance i.s of the character described 
above ; that is to say, made by a man only moderately indebted at 

the time of the couv*eyance So in Kuhic v. Coussinakei\(^) Sir 
W. Gm ut said : — 

“ Though there has been much controversy, and a variety of decision, 
upon the question, whether such a settlement is fraudulent as to any 
creditors, except such as wore creditors at the time, I am disposed to follow 
the latest decision, Uiat of Montague w Lord Sandtcich ; which is, that the 
Hettlemeut is finuduleut only as against such ci*e<litors as were creditors at 
tho lime.” 

§ 89. Wlici’c the question is whether a party has made a 
fraudulent preference” under the Bankrupt or Insolvent Law. Uie 
following rules mil enable the Court io decide 

I at,— “Any tiansfor which is fraudulent within the moaning of the 
atatttte of Elixabcth is also fi*auduleQt, and an act of bankruptcy, uoder the 

(«») St. F.q. Jur, § S57, 
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fiftuknipt Act ,* auii void as against the Assignees upon an Insolvencr, 
Doc d Grimsby v, BalLil/) *- 

2iid. — Any conveyance to a ci'cditor by a trader, of his whole property, 
Of of the whole with an exception merely nominal, in consideration of a 
by-gone and pre-existing debt, tliough not fraudulent within the statute of 
Elisabeth is fraudulent under the Bankrupt Act, and an Act of Baukniptcy. 
Lindon v* Sharpie) Graham v. Chupman^^) Hatton v. GrntttctHA^) 
Vouny V. JVaud^U) Smith v. CannanS*^) 

** vlrd. — A transfer by a trader of part of his property to a creditor, in 
consideration of a bv-goue and pre-existing debt, though not fraudulent 
within the statute of Elizabeth, is fraudulent, and an Act of Bankruptcy 
under the Bankrupt Act, if made vuluntarily, and in contemplation of 
Bankruptcy ; or if it otherwise have the cflcct of iicfeaiing and delaying 
creditors.’’ Smith v. Cannan %ih. sup. 

§ 90. Another class of constructive frauds upon cn‘(litnrs arises 
where some of the creditors have entered into secret composition 
deeds with the debtor upon liis c^oniing insolvency, whereby they 
obtain undue advantages jis against the gcnernl body^ of creditors. 
All coni}K).sition.s in .such case.s are supposed to be founded upon 
entire good faith and mutual confideiiee. — Sec Mare. v. SaiidfordJf) 
Story says : — 

“The purport of a composition or tru>t deed, in ca.sci ol’ iuHolvenc}, 
usually is, that the property of die debtor shall be a8^iglu•d to trustees, ainl 
shall be collected and distributed by them among the creditors, according u> 
the order and terms prescribed in the deed itseli. And, in coubid Tation of 
the assignment, the creditors, who become parties, generally agree to release 
all their debts l>cyoud what the funds will .sjiiisfy. Now, it is obvious, that 
in all transactions of this sort die utmost good faitli is r(M]uired ; and the 
very circumstance that other creditors of known reputation and .standing 
have already become panic.*) to the deed, will of>eratc as a strong mduce- 
XDont to others to act in the same way. But if the signatures of such prior 
creditors have been procured by .secret arrangements with them, more 
favorable to them than the general terms of the com f)osi lion deed warrant, 
those creditors really act, as ha* lx;en said by a very significant, though 
homely figure, as decoy ducks upon the rest. They hold out fabe colors to 
draw in others, to their loss or ruin.** 

§ 91. And it matters not whether the debtor hai> Vx;en a 
voluntary^ I>arty to the fraud, or lK*en induced to enter into it by 
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tlueats or the like; for the relief is granted, not on account of the 
debtor, hut of the unsuspecting body of creditors at large; on 
account of public ])olicy, such composition deeds and trusts are 
utterly void ah initio, and money paid under them may be 
recovered back. 

§ 92. Wliere cxecutor.s or admin istratoi-s are colluding with the 
debtors oi’ the estate, either to retain or waste the assets, the 
('ivditfjrs may siu; tlie debtor at once, making the executor or 
administrator a party ; for here the very person whose duty it is to 
proteet the estat(\ is ile.stroying it; a})fl thoiioh ordinarily an 
e.vecutoi’ only can sue for tlje d(‘})ts of the deceased, yet, cessante 
ratiotu\ there is hero abundajit reason for depaiiure from tlie 
j/eneral rule. 


55 Jt is a very e.ommon practice to charge in the pleadings 
fraud which cannot be substantiated at the hearing, and is some- 
times the mere (‘reature of the ])leadei\s imagination. In Equity, 
fraiul of itself gives juriH<liction, and in former days in England 
eluirg<‘s of fraud were habitually inserted in a Bill, ex})ressly for the 
purpose of avoiding a demurrer. 1 have hoard of an Equity Drafts- 
man (U'dering one of his puj»ils to take ba(’k a Draft Bill and “spice 
it w<*ll with fiaud.” But it is obvious that this is a Jiiost imj>roper 
practice. 'I’he Jads (>f the (\*use and nothing more should be stilted, 
and it is monstious to iiiiike the records (»f a C'ourt of Justice the 
vehicle of ]>uhlishiiig perfectly unfounded charges against the 
character of any man. Accordingly of liite yciirs the Courts have 
umiii.stakahly marked their sense of this lual-practice, by refusing 
costs, or awarding them to the other side,ty>orby dismissing the 
Bill whore tlie fniud alleged is not proved. 


Thus in Wlliie v. it was laid down broadly, that whei*e 

a party grounds his claim to relief on the ground of Imud and fails 
to prove it, he will not be entitled to any other relief on any other 
ground of Equity which he may establish. 

But this case has been somewhat qualified by later decisions. In 
ITa/ao)* V. Mmjson *^ it was laid tliat fraud must be the foundation 
of the relief pniyod for, and that an unfminded statement of circum- 


{g) PMoi ' . />»*«. Cl Jur. n. s. Spaeiman v. I.atUmore, 7 Jur. n. i. 179; Neto 
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stances amounting to fraud, without an express chm*ge of fraud 
against the defendant, would not har the plaintifT 

In £»/)ei/ V. LakAJ) it was held that it is not iKHJiuse there are in 
a Bill allegations of fraud ci immitfancfs ivhith 

couHtitiite a sujfficlv.nf onr/inal Equitif, that tlKMvrort‘ the original 
Equity is not to be attended to. 

And in Parr v. it was decided tliat ; 

“If a case of frnud r made by a bill, and is iiof established l»y the 
evidenee, and uiioliier ea^'e tor relief is allegetl in tin* same bill and proverb 
so much only <*l tluj bill as ivlafes t(* the ease of liaud i* disinissefl, and 
relief may be given upon (he other part of it. 

“Bui, if a <*asc ol aeluiil fiaud i.*- alleg<‘d by die bill, tli(‘ plaiiKif! eniiiiol 
ubtuin relief uptm stieb a bill, by pio\ing only a ea-<‘ of eoiis(ructiv«’ iVainl. ’ 

And tlx* Viee-t’haneellor Sir Pa^J^ li’oo*/ said 

“It 1*4 quite tiue, tliul, if i liarges of fraud are iiitroiboasl into a bill iii 
nildilion to a ease elaiiniiig refud’ <»n other grounds, lelief may be granteil^ 
altbougli the ease of iVaml made by the bill may fail ; but, even if the plain- 
tiff could avail bimsulf ol’ that ridt*, I do not think that there is sun’ieirni, 
evidence to induce mo now to give relief u|m)ii eitlier of the eases here imide, 

“With resjiect lo the rpiestion of fraud, and as to the dicta of Ivord 
CoUrnham iti WUdr v. Gibsoti^^^) I may observe, first, that, it is an error to 
suppose (and Lord (’otienliam biniH’lf said he never inti‘nded it to l)c sup- 
]>o.scd) that if a ( barge of fiaml i.*' intn»due('d into a bill wliieli fails, and 
another ca.se is al>o made by the l>ili wbi(*h is c-tablislied, th<* bid is fo bo 
dismi.ssed lH'‘cause the charge of fraud fail^ ; but the true rule is, tliaf so 
miicli of the bill is to be di: missed as relates to the eliarge, of fraud, and 
lelicf may be given on the other part ol the ease wbieJi is ( slablisbed,” 

Hence will he soon tlie danger, to say nothing of th<' gross impro- 
priety, of hringing forward imputations of fraud which aio not 
capable of being proved. Tli<‘ plaintiffs entire casi* may be 
endangered by it, in<bipoiid<*ntIy of tlx‘ lisk be runs of being 
(jpprived of. or visiterl with costs 
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VolcJiti nrm fit lujurm. 

§ 1. In one (if the preceding disquisitions it WcOs stated that 
where a jmrtv though ii^^norant of material facts, nevertheless had 
such noti(;e of them as would jmt a prudent man on his guard, and 
oiiglit to cause 1dm to institute impdry, ho shall not be heard to 
alleg(* Ills own iufuonuK'e to defeat or to resist the completion of his 
contniei. Kor hen*. li(‘ liad within his own power the means of 
knowh'dge. and whetiier Ih‘ aeU*d witli express knowledge, or 
declined to Inform himself it is all one He is voluntarily ignorant, 
and vohnil von fit 'mjvriif 

§ 2 It heroines necessary iherel’oro to inquire into the doctrine 
of Notirr. It mav he laid down as a general rule, that a purchaser 
with maice of a right in another, is in Eijiuty liable to tlie same 
(’Xtcut, and in the same inamitM*. as tin' ptu'son from whom he made 
the jnirchase 

§ .*>, Thus an (State in tlie hands of a Huhxsequf* td purcliaser, or 
mortgagee, w ith nutiee of a prior defective mortgage, will be bound 
by it *So a [>urchaser with notici' of a Trust sliall be a Trustee in 
lieu (»f the Trustee from whom he purchased. So if A purchased an 
estate, knowing tliaf B had an eipdtable mortgage on it, or a lieu 
for the paid purchase money, the e.state is still liable in his hands, 
and the incumbrancer may foUoAv it. 8o in the leading case of 
Lv yerr v. Lv Lord Hardn iclr laid it doNvn : — 

“Thai the |H»r,scm who purchases an estnn^ (although for valuable con- 
Miieratiou) aftei* notice of a prior (H|uitahle right, makes himself a maid Jide 
purchaser, and will not be enabled, by getting in the legal estate, to defeat 
>uch prior equitable interest. Imt will be held a trustee for the benefit of the 
person ■whose right lie sought to defeat,*’ 


^»i) An cquilubio mortgage UiNunguishcii from a legal mortgage is where no 
sion nor any formal conveyance given.but a mere tleposic of title deeda. 
ur not. hv a memoraniluiu of tU*' purpose for which ihc deposit is made, taken place 
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.^ays,his Lordship, ^*n person does not stop his hand, but ^ets tlie 
legal estate, when he km}w the right in Equity was in another, mackinaiur 
ad subreniendum ; and it is a maxim in our law, that fraus et dolus mfmini 
/Hitraeinari debent, Fiaud or mala Jides therefore, is the true ground on 
which the Court is governed in cases of notice.'* 

Tliat was a case upon the construction of the English Registration 
Act and decided that the Act was made for the protection of bond 
fide purchasers, and therefore sliould not give a purchaser with 
notice of a prior unregistered conveyance priority. This doctrine 
was recognized hy Madras Registration Regulation XVII of 1802(^) 
which provided that any purchaser, te., with notice of exist- 
ing incumbrance, or of previous sale unregistered, should not 
cffectuaUi his own conveyance by <*oin plying with the requisites of 
Registration. 

But the doctrine wivs clearly contrary t^> iht^ policy of the 
Registration Acts,10 and iun^ordingly tliis clause was expressly 
repealed by Act I of ISL'l, and Act XIX of 1843 which repealed that 
Act providtsl that a registered deed of sale, tliough suV)S(jquent in 
date should invalidaU* an luiregisbTcd one, any knowledge or 
notice of such unregistered deed alleged to be had by any party to 
sucli registered d<^ed notwithstanding. Act XX of makes 
compulsory the registration of certain documents, and as to those of 
which the registration is optional, provides (Section 50) that a 
registered instrument shall take effect against every unregistered 

instrument relating to the same property. 

§ 4. A bona fiiU purciiaser for valuable consideration without 
notice is favored in Eciuity'*” and where a Hubneqaeni purchaser 
with notice deals with such a one, he shall have the V>enefit of the 
first purchaser s want of notice ; for otherwise such fir.*<t purchaser 
could not deal with liLs property. So on the other hand, if a person 
with notice sells, the purchaser shall shelter himself In^hind his own 
want of notice. The ease of Jlnrrison v. Forth' f) aptly illustrates 
lx)th branches of this rule .- 

“There A purchased an e.«<tai<j wiih noiice of an incumbrance, or that it 
was redeemable, and then sold to B, who had no notice ; who afterward.s 
sold it to C, who had notice ; the Master of ih(? Rolls held, that the first 

Sfc, € cl. 2. T. barv^U^ 19 Vm,. 43rn Ford v, W'AnV^, 16 B«av. 
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notice to A, the /irfit purchaser, was thereby revived, and that C, the last 
purchaser should be liable to the incumbrance or redemption as if it had 
never been in the hands of one who had no notice ; but afterwards, on 
appeal to Lord Keeper Somers^ it being urged, tliat, in such case, an inno- 
cent purchaser without notice might be forced to keep his estate and could 
not sell it, and sliould be accountable for all the prdfits received ah initio^ 
his lordship held, that though A and C had notice, yet if B had no notice, 
the plaintiff' could not be relieved against the defendant C. The doctrine 
laid down in this case has ever since been adhered to.**(i/) 

The lloman Law on this subject deserves to be studied : — 

Ail Fnetor^ Qua fraudationis causa gesta crunt^ cum co, qui fraudem 
non ignoraverit, actionem daboT 

Upon tills tliere follows this comment: — 

** Hoc Edictum cum cocrrcl^ qni sciens earn in fraudem credilorum hoc 
faccrCf sHscepit^ quod in fraudem credilorum fiehat, Quarc si quid in 
fraudem credilorum factum sil^ si lamcn is^ qui cepity ignoravit, cessare 
videntur verba Edicti^ 

And tlic very case is uft(‘i wards }>ut, of a hond fulc purchaser from 
a fraudulent grantee, the validity of whoso iiurchase is unequivocally 
aflirmed ; — 

** Jsy qni a dvhitorCy enjus bona possessn sunty scicns rem emity ilerum 
alio bona fide ementi vvndidity qtuesiltim sif an secutidus empfor conrcjiiri 
potest. Sed verior cst Sabini sententiay bona fide vmptorem Jion teneri^ 
quia dolus ri duntaxnt nocere debeaty quiy cum admisity quemadmodum 
diximuSy non teneri cuMy si ah ipso debitore ignorans emit. Is autemy qui 
dolo malo emity bona fide autem ementi vendidity in solidum prelium rci, 
quod ace f pity tenebiturf' 

j. As to what constitutes Notice ; of course wliere it is express 
but little need Ih> sivid. Notice is either aciual or covistructive. 

§ 6. Of the former, it will suffice to say tliat a person is not 
hound to take notice of mere rumours from strangers, anonymous 
I V tiers, and the like. The notice must proceed from some person 
interested in the projanty. Purchasers from Executors have no 
constructive notice of the j>cculiar tnists with which the property is 
affected. They may well presume that an Executor selling docs so 
in order to disi'hargo deht.s. But where the purchaser has notice 
timi the Executor is turning the projM'rtv into money for sonic 
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illegal or fraudulent purpose^ for instance to run away with it, ho 
will be bound : — 

^ On the death of the testatoi /* writes Sioty^ ** the |)ersoual estate vests 
wholly iu the Executor, and to him to execute the oftico with 

facility, the Law permits him, with or wtihout the ooncun*euce of any 
co-executor, to sell or even to mortgage, by actual assigumeut or by <H[uit* 
able deposit, all or any part of Uio assets, legal or e(jiiitablo ; and though 
liable to render an account to the Court, he cannot Ik^ interruj)tcd in iho 
discharge of his office by any person claiming cither dehors the will or 
claiming under it. The creditor has merely a demand against the executor 
personally, the pecuniary or s|>eeific legatee is not entitled to the legacy or 
bequest until the excculor lias assented, and the re^itbmrv lt‘gat(?o has no 
lieu until the cstaU* has l>een liquidated and cleared of all liabilities, l)oth out 
of and under the will. Tpori the sale of the cimtteb the purchaser is not 
concerned to see to the aj)plication of his puivliase money : it netal not bo 
recited in the conveyance that (he money was wanted for the dischtirge of 
liabilities : it is sufficient that the purcha.«cr trusts him whom the testator 
has trusted : if there be any misapplication, the remedy of tin' ere«litor or 
legatee is not against tho purchaser, but the executor. It is impossible for 
the purchaser to ascerUiin the necessity (>♦' the sale, for this must depend 
upon the state of the accounts, which he has no means of investigating with- 
out the powers annexed only to the executorship. Even express notice of 
the will, and of tho bequests contained in it, works tho purcliutser no pre- 
judice ; for ‘every i)crson,’ said Sir J, Leach, who deals with an executor 
has necessarily implied if not express notice of the will : but all disjmsi lions 
of personal projHjrty are by law subject to a prior charge for jmyrneut of 
debts ; and as a purchaser of n»al estate, devised in aid for p!iyment of 
debts is not bound to inquire, into the fact whether the sale is made ncccs- 
gaiy by the existence of de bts, l>ccause he has no adequate means to prose- 
cute such an inquiry, so he who deals for t>er8onal jissets is, for the same 
reason, absolved from all tnquiiy with respect to debts ; he Iwh a right to 
assume that tlie executor sells iu the neccssaiy course of his adminislration j 
and it is upon this principle altogether indifferent what dispobitions may l>o 
made in the will with rcsf)ect to the personal property for wliich he deals ; 
for whether it be specifically given or lx* part of the residuary estate, it is 
equally charged by law with the payment of debts.’* 

7. It is difficult to define constructive notice. Ea^^h cajic must 
be judged of by its |)articular circuinstancea. The leading case on 
this doctrine is that of Jones v. where Vice-Chancellor 

Wi^mm lias luminously discusso^J the (juestion : — 

“ It is scarcely possible,’* observes his honor to declare a priori what 

1 Hare affl bv LI. LvnUliur** l.Ph, IMI 
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be deemed constructive notice, because, unquestionably, that ivhich 
would not affect one man may be abundantly sufficient to affect another. 
But 1 believe I may, with sufficient accui*acy for my present purpose, and 
witliout danger, assert, that cases in which constructive notice has been 
established resolve themselves into two classes : first, cases in which the 


party chai*ged has had actual notice that the property in dispute was, in 
fact, charged, incumberedv or in some way affected ; and the Court has 
thereutK>n bound him with constructive notice of facts and instiniments, to a 
knowledge of which ho would have been led by an inquiry after the charge, 
incumbrance, or other circumstance aftecting the property of which he bad 
actual notice ; and secondly, cases in which ilie Court has been satisfied, 
from the evidence before it, that the party charged had designedly abstained 
from inquiry for the very purpose of avoiding notice.” 


§ 8. Whatever Is sufficient to put a person on inquiry, is 
sufficient notice ; where a man hits sufficient infonnation to lead him 


to a fact, he shall be deemed cognizant of it.(0 And this is of great 
importance in dealings between Natives, where the property is 
masked by a “benamee” transaction, or is mortgaged by a 
usufructuary mortgage, or is in the possession of third jmrties on 
leaae or Swamybhogum,(J) But the means of knowledge by which 
any jMjrson is to be affected with noticHs must be means of knowledge 
which are practically within reach, and of which a prudent man 
might have been expected to avail himsolfJ^) If a man at the time 
ho purchases knows that the title deeds are not in possession of the 
vendor, or that he is not in possession of the property, such pur- 
(!hasor is bound to take notice of the fact, and is bound by the 
coustMjuences. He cannot purchase a larger estate or interest than 
the j>ai*ty with whom he deals has in himself to part with. 

§ 9. Where a party, having his attention drawn to the absence 
of title deeds, neglects to make any inquiry respecting their absence, 
the Court will impute either fraud or gross and wilful negligence to 
him. But if he has inquired, and received a rcaisotuible explanation 
it will be otherwise. 


§ 10, So w'here land is in possession of tenants, a purchaser is 
bound to notice their rights, and those rights must be respected by 
him. Thus in Taylor v. StibbertA^) Lord Roaalyn says 
** I have no difficulty to lay down, and am well warranted by autliority 

(t) See Oremiladf v, Xhtm^ 19 Jur. 296 Otem v. Ilontan, 17 ; Jar. S6l. IT. Jur. pt. 2, n. 67. 
And see 1 Mod. H, C. R» 296. ^jf) Rent deed, 

(A) Per Ix>rd C4unpl>cH, BrvnHbent v. BaHov. 7 Jur. n. s. 4f50, S. C. 30 L. J, cb 6C9, 

<t) Fuen* V, BidkwU, 6 Ves.. 174 ; Colyrr v. .*{ ,l«r. n. s 2.6 ; Burnt V. 6 Jur. 

u. U>T. V. 3 Oe 0. »oil ^ 617. ? Vet, Jar, 437 
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ami atroagly founded in reoaoii) that whoever purchases mi estate from the 
owner, knowing it to he in the possession of tenants, is iKiund to inquire into 
the estates these tenants have. It has Ihvii deteiiniued that a purchaser 
being told particular parts of the estate were in possession of u tenant, with- 
out any infonnatiou as to liis interest, and taking it for granted it was only 
from year to year, wiis honiul by a lease that tenant had, wliicli was a sur- 
prise u|>on liiin. That wa^ rightly determined : for it was suflicient to put 
the purchaser upon iiu|uiry, that he was infornn**! the estate was not in the 
octual possession of the person with whom he contracltMl ; that he could not 
ti’aiisfer the ownership and possession at the sniiu' time ; that ihere were 
interests as to tin? extent and terms of which it was his duty lf> itajuire,** 

§ 11. A similar dootriiie prevails witli regard lo ICasiUnrnts, the 
right to whieli may materially aff(‘et the value of ilu* pr()|>erty. So 
in Hanx ji v. Sir .), Romilly, M, R., said 

“The fjnC'ition td* luOiee eoncerning the right t(» an ea.M*mi‘nt is like those 
cases in which notice of fM>ssession by a feiiunl <)f land is notice of the, lenna 
of his holding." 

§ 12. Jf tlie possession l»e vacant, tlie ptirchaser is Itoimd to 
infjuire as to tlie title of the la,st (weiipant. 

§ IJl. A {uircdiaser with notice of a deed has notice of all its 
eon tents. Thus notice of a lease neces.sarily imparts iiotij!e of the 
covenants conttiined in it. 

“ Where the purchaser cannot make out a title hut l>y a decil, which leads 
him to another fact, tin? jmiclmser shall not Im; a j>urclni-er witlnait notice 
of that fact, hut shall he presumed cognizant thereof ; for it is crasm 
negligeniia tliat he sought not afun* 

§ 1+ But notie(.‘ of a deed, accompanied hy an errnneons stiite- 
inent of its contents, d<»es not necessarily giv'e noiiet* of its mil 
contents. 

Thus in the ease alrctidy ciU*d, Jumn \ . Sm ith, wliert Smith l>efore 
lulvancing money on a mortgage impiired of Junin the mortgagor 
and his wife, tvhelher any settlement had l)een ma^le upon their 
marriage; and informed that a .settlement ha<I Ineii made, hut 
of the wife’s fortune only, and that it did red im lude the liUhRind’s 
cstaU?, which was pro|M^s»*d ;is tin; .se(*urity ; and he afUn wards 
itdvanced the mortgage money without having seen the stdllenn'Tit 
or known its (Contents, the s*«curity of a t4!nji prh»r in (late to 

the settlement; it was held hy Sii ,/. \S V that the mort- 
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gagee was not, under the circumstances affected with constructive 
notice of the contents of the settlement, or of the fact that the settle* 
inent, comprised the husband’s estate : — 

“ This caBc,*’ »aid Ins Honor, “ cannot be brought within the scope of the 
authorities wliich at once eptablish and limit the cases to which the doctrine 
of constructive notice is applied. For first, it is iueontrovertibly clear, that 
Smith had not actual notice of the mortgaged jiropcrty being in any way 
affected with the pluintifrs iuterest. Tlic contrary of this has not been 
suggofc^led, and tlie j>oinl, therefore, requires no observation. Therefore, 
secondly, if Smith\^ esui((^ is to be allVcted by the plaintiff’s claim, it must 
be upon the ground of his having piirpo*^ely avoided inquiry, in order to 
avoid discovery. Hut is sucli a su[)posiiion consistent with a single fact in 
this case ? Ilis dtd)t was noi, like that of Bonbiois, in Whitbread v. 
JordaiM an antecedent debt, for which he might he glad to get any 
Hceurity. I'he advance of his money Avas contein})oraneou8 with the mort- 
gage which Hocures it. Ills mortgagor was a needy man, and the evidence 
pix)ve8 that Smith, ai the lime for treating for the first mortgage, so con- 
sidered him. The letter of October 1826, which plaintiff has put in 
evidence, suggests the fraud which was practised upon Smith; and the 
cvideiu'e <»f Sarah Jones proves the suggestions in that letter to be true. 
Where is the grouml for (|ue>tioiung the hon(‘?.ty and bonit Jidcs of Smith, 
even if caution cotild be succt‘s^fulIy impeached.^ IIow can anything, 
exceeding waiil <d‘ eautii>n, bo imputed \o the man who parts with his 
money upon the hare faith of a security, without any assignable motiAX ? 
'fhe only knowle<lg(' Smith had wu*, that there was n settlement. But the 
contemporaneous assertion resjx cting that setticuneiit was, that it related to 
other {iroperty than the husbands. A simple denial by Jones and hia wife* 
that there was any setllement uirocimg Jones' property, would elearlv Imve 
made S/wiV/i safe. How enu it he argued, that such denial is qualified by 
the statement that then? is a setllement relating to other properly ? Nay, 
more, is not the iip|>arout candour of that statement calculated rather to 
inspire eoufidence than to excite suspicion and lay a foundation for inquiry ? 
If Smith was bound to inquire after one deed of which he waa told notliiug, 


except that it did not relate to Jones* estate, A\hy, upon the same principle, 
should he not be bound to examine any other deed, of the mere existence of 
Avhich he had notice ? If notice of the existence of a setllement, declared 
not to affect the husl^nd’s estate, is to j>nt a putxdiaser upon inquiry, only 
l>ecause it may by }>ossibility aftect it, how cm the plaintiff stop short of the 
coucluaion, that marriage alone should be constructive notice of any aetlie- 
meut that may have l»een extn'uted ? And why. njKni die S4jnc principle, 


«j*^ l Y. Kftd Exet). Ca. 
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ftboold not every man who deala with hta iieighl>oui\ without knowing he i« 
mamedy be affected with notice of hia marriage (if any), and thence with 
notice of the contents of the ^ettlemeut ? The basis of the plaintiira argu* 
ment is this : that a purchaser is imperatively houiul to inquire, wherever 
he has notice of a fact which by bare po.^sibiiity may atfect the subject of 
his purchase. 


“ The afiairs of maukiud cannot be carried on with ordinary security, if a 
doctrine like tliat of coustructivo notice is to be lefuied upon until it is 
extended to cases like the present. I should myself iiicliue to limit the 
cases to which tlic doctrine is applied, ratlnu’ tlian to extend them, were it 
not that the principle uj»oii which thes<* cuNe." are ilecidetl, sound in itself, 
and that it is better to carry out a sound pnnoiple to ii> just limits, even at 
the occasional ex jKui'-e of individual hard-hip, than rctidor tin* law uncertain 
and fluctiiating, by arbitrarily refining to apjdy an acknowledged principle 
to cases within its range/’ 

§ lo. Parties <loaling with uinliviJod Hindu families are lK>und 
to take notice of the state <d'tlie family. Thus tin* managing member 
cannot alienati* or charge tin* family property i)xee|»t for tlie joint 
benefit of the undivided family, v/ And though under ordinary 
circumstances a debt c(»nlra<‘ted by him is ]>resnim‘d to la* a family 
debt, where any of the meinb<*rs arc minors the* otius is ui)oii the 
creditor to show that tin* debt was contracted fjo7/d fulr, for the 
benefit of the fjimily/^^ 


§ 10. Notice to an Agent, Attorney, or (’onnsel, is crinstructive 
notice to tlic j»rincipal : and wlicre the same Agents are emjiloyed on 
behalf of Imth parties, noti<‘e to the Agent afieets both partie.s. But 
the notice to the Agent, vV> , must have Ix en aeijuired in the same 
transaction: Lord //ord^eb7.e in iror//e/,- v. Wtrrrirk/i^) Kiys:- 


“ In the ca(»e <>f Fitzgerald v. Falcoyibrrg it was hebl, the notice hliould 
be in the same transaction. This rule ought to be adhered to, otherwise 
it would make purcha.«er.s and mfu'tgagech’ title depend altogether on the 
memory of tlieir Coimsellors and Ageiit*<, and oblige them to apply to fiersons 
of less eminence as Counsel, as not licing likely to fia\e notice of former 
transactions.” 

§ 17. But where the Agent is himself the author of the fraud, 
notice is not necessarily impuU*d to the parties. Thus in Kennedy 


(f) S«« 1. Strange, p. 

M BrnMomMttpermd P^nwlay v. himiooMa Bitboo Bwintj A'aemv ^ree, 6 Mo. Ii)d. Ap. 
; and tee 1 Mtd. H. C. K. m , Z ih., ?94. {*) 3 Atk. 
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V. (hrenM) whore a Solicitor, employed both by the mortgagor and 
lllor^i,^ageo, was himself the author of a fraud, Lord Bfougham, differ- 
ing in this resj»oct from the oi)inion of Sir J. Leach, M. R, held, that 
althouf^h the Solicitor had actual and full notice of his own fraud, 
the mortgagee was not cognizant in law, and constructively, merely 
because his Solicitor, himself the contriver, the actor, and gainer 
of tlui transaction, knew it well. 

§ l<S. A jMihlic Act of Parliament or of the Legislature is notice 
to all the world. 

1.9. Aos' pauhns is notice to all the world ; for tPeiidente lite 
nihil iiniocnfnr : and on Ihis point A7o;*y,(/d well write.sas follows: — 


“ It i^> upon .viniilur grounds, that every man is pre.^uined to be attenlive 
Ui what passos in tlic (.'oui t.« of* Juslicc of die Slale or sovereignty where lie 
vesidt‘s And, iherclore. a pnrclui.'^e made of* proja‘rfy actually in litigation 
pcjidvnte Itir, fur a valuaMe ceii.sidcration, and without any (*xprcss or 
iinplii'd notice in point cd' fact, aflccts the purchaser in (ho same manner as 
if he had such notice ; and he will a<‘cordingly l»e hound hy (he judgment or 
ileeree in the ^uit, 

** Onliuai ily it is triu*, that the deena* of a C'ourt hiinls oidy (he parties and 
(lu'ir pri\ies in K presi ntatioii or estate, lint he wln> purehases during the 
jM'inh‘ney of a ^uil, is held hound hy tin* deerei* (hat may he made against the 
person trom >\ln»in he ilrives titU*. 'riie litigaiing jmrtic'sare exempted from 
taking any no(i<M' <»! the title so ae<piiri‘d, and such jmrehaser need not 
he made a parly to tin* suit. \\ here there i< rt*al and fair pui chase, without 
any notiei- the rule may operate \erv lianlly. Ihit it is a ride founded upon 
a great jMihlie polny ; for, of liern i-e, alienati(ms ina<le dui'ing a suit might 
ilef'at its whole purpo'-e ; and (liere wouM he no end to litigation. And 
hence arises the maxim, JVndv/ar tiU itihd iiutwitar ; tlie effect of which 
is, not to uumil t!ie euuveyance ; hut only to render it suh.servient to 
the rights of the p.iriie- in the litigaliou. As to the rights of these jvirties, 
the eouvevanee i- treated as if it never iunl any t‘\istenee ; and it dot*s not 
vary them. A L/.v pvndi uf, howe\«*r, being only a general notice of an 
equity to all the world, it d\K’s not ullv’ct any particular jx*rson with a ft'aud, 
uules.s such person had also special noiiee (»f the title in dispute in the suit. 
If therefore, (he right to relief in i‘<|uity ilepeuds upon any sup|>osed co-o{>ei'a- 
lion ill a fraud, it is iudispeiisuhle to establish an express or direct notice of 
die fi'andulent act.” 

§ 20. Notice will U> .sulhcicnt, if given at any time before the 
pimdiHse mont*v is a:*tually paiil, ami the conveyance executed. 

(0 X M. and K. r»9lK Hut AtUrhnrif v. MViPm. 8 l>e G. M. and G. 4M : Tkomfm M \\ 
XI Itrn' ? iHf ti. d ami Su» le <,,1 $ 41^1, 
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§ 21. Other illustrations of the princijml maxim (Volenti nmi fit 
injuma) may be gathered from all ilepailiueuts of the law. On this 
ground stands the doctrine of Wai ver, when an irregularity in proce- 
dure has been committed ; where the party who might have demur- 
red, has proceeded to take a step without minding the irregularity. 
He cannot afterwards complain that he has l>et*n damnified by the 
irregularity, for coiiHen^us toll it erroveni, The same dectrine applies 
to pleading over. On this sUinds the forct* of the reply of leave and 
licence to an action of trespass; for a man cannot be a trespa.sse! 
except against the will of another. A husband cannot bring an 
action for adultery where he has connived at it. So where money 
has been voluntarily paid, a man cannot recover it back on the 
gi*ound that it was not in fact due : as where he might have relied 
on the Law of Limitation.s, but did not: or on infancy. So no man 
is injured by his own delay. 


Meif wlio sleej» upon tlieir rights have no claim u]>on the tender 
mercy of the law; ViDlhuitihas et non dormleiLtihns jura Huhveni- 
nut. So if my creditor negle<*ts to pre.s(‘tit my check upon the Bank 
liaving funds of mine, and the Bank fails in the interim, it is his loss. 
But observe that there is no d(^lay where the law mak(‘s an exception; 
thus infants will not have time run against them during their infancy; 
and parties beyond sea arc* not within the Statutes of Limitation, 
but may sue or be sued on their return. ' ) 


(r) By the Indian I.imitation Act {XIV of 1%50) k. 12, if a cause of action has once 
accrued to a person not under disability, no time It u> be «nowed for the subteqneot dla- 
ability of himself or any }>erson claiming under him. This .Section is very bard upon infanta 
wbo may thus be barred by the time running out within a few days from their birth. 
Section 13 provides that the time during which a defendant is absent (Vom British India, 
shall be deducted from the period of limiution. but makes no such provision in the ease of 
4 pUintUr so ai^nt. See 2 Mad, H. C K. la 
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Cum quis snam ram vendiJif^ aiU mohilem anf immohilem^ emptor tenetur 
venditori ad pretinm^ et vcnditor^ econvfno, ad ipmm rein tradendam. 

Bracton. 

§ 1. On this ground stands the jurisdiction of Equity to compel 
the 8j)ecific [>(u*foraiance of a contract, where Law would only give 
damages for the bread i of contract / Nemo potest prcecise cogi 
ad fad am is the language of the Common Law: — 

* 4 » 

“It is well known/’ writes Ston/^U) “ tlwit by the Common Law, every 
contract or co%'cnant to sell or trunsfer a thing, if there is no actual transfer, 
is treated as a mere pei*Honal contract or covenant ; and, as such, if it is 
unperformed by the party, no redress can be had, except in damages. This 
is, in ofTect, in all cases, allowing the party the election cither to pay dam- 
ages, or to perform the contract or covenant at his sole y)leasure. But 
Courts of E(|nity have deemed sneh a course wholly inadequate for the pur- 
poses of justice ; and, considering it a violation of moral and equitable duties, 
they have not lie.sitate<l to interjM>sc, ami re<|nire from the conscience of the 
ofTendiiig party a strict performance of what he cannot, without manifest 
wrong or fraud, rofust'.” 


(kmtracts, ms relates to specific performance, may be divided into : 
Ist. — (^>ntracts respecting pei*soual property 
2nd. — Those resyieetiug personal acts 


3ni. — Thovse respecting real y)rof)erty. 

§ 2. A distinction ha.s boon drawn In'tween suits for specific per- 
formance of contracts relating to lainl, and tliose relating to personal 

(k>) In the p(UMh 4 ;e from Bracton ht continues Stnt tredaionr non tran^trvaUur 

ntmm domimio. Where there was no delivery, the Common Law gave no real actioa ; and 
thii waa taken tVoin the Konmu Law which gave no * rei vindicate where there bad been 
no delivery. Tmditi^ibut ti mucapitmiiius doiuima^ re nm m4M mudisjHtetU tram^trmmimr ; 
la ita language. 

Tba Jhrmieit did not however omider the vendor a trustee for the parehater, or tttferee 
performance. Three roUoge were the inveationt of the Clerfy . 

Eq. Jor 1 714 
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property. It is true tbat the feudal prejudices favored the former, 
and reckoned the latter of but little worth ; but that is not the 
reason of the distinction. It is evident in regard to contracts for 
the delivery of goods and chattels, that pecuniary com{>ensation, 
ordinarily speaking, may measure the damages of a breach with 
sufficient accuracy; the plaintitf may supply liiinself with other 
articles of the same description elsewhere ; wherejis ith respect to 
land, it is usually the particular land itself whiidi is sought for; and 
no other piece of land would be an equivalent for the lo.ss of that 
bargained for. Hence, suits for specitlc porforinance of contracts 
relating to laud are far more eominon in lujuity (^>iirts. than of con- 
tracts relating to personality. Tlius Stori/ writes^y/^; — 


“In regard to contracts res|K‘cting pcrHoiml estate, it is generally true, tbat 
no particular or peculiar valiu' is atUielied to huy one thing over another of 
the aatne kind ; and that a compensation in damages meets the full merits, iim 
well as the full objects of the contract. If a man cmitraetK for the purchase 
of a hundred hales of cotton, or ht>xeH of sugar, (U' hags o( coffee, of a parti- 
cular description or quality, if the contract is not speeifieully performed, he 
may generally, witli a sum e(jUttl to the market price, pureliase other goods 
of the same kind of a like description and quality ; and thus completely 
obtain his object, and iudemii'fy himself against loss ? But in contracts 
respecting a s[)e(-‘ilie messuage or parcel of land, the same considerations do 
not ordinarily apply. The lo<*ulity, character, vicinage, soil, onsemeuts, or 
accommodations of the land generally, may give it a peculiar and Hpocial 
value in the eyes of the purchaser ; so it »*annol ho replaced hy oth 'r laud 
of the .same precise value, hut not having the same precise local con- 
veniences or accominodatioi)' : anr! therefore a eoin[)ei]sation in dumagBs 
would not he adequau* relief, it vVdiiM not attain tlie (>hje(‘t desired, and it 
would generally frustrate the plans of the ]>urc)iaM‘r. And hene,c it is, that 
the jurisdiction of Courts of Equity to decree s]>eeifie performance is, in 
cases of contracts resi>ectiiig land, universally maintained ; whereas, in case 
respecting chatteds, it is limited to .Hf>ecial circumstances.” 


§ 3. At the same time there are numerous instance of suits, at 
an early date, for specific performance with respe<*t goods and 
chattels. Thus, in one c^i.se the defendant wa.s eonqielled to deliver 
a quantity of w<xd to the plain tifl, according to the tenor of a recog- 
nizance be had entered into ; in another, the defendant was decreed 


to procure for the plaintiff a license U> export certain com ; on that 
being done, the plaintiff was to deliver to him so much wln^at a^'cord- 


^ 7IG, l>i. Jur, 
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iiig to the condition of a bond he had entered into : but the plaintiff 
was in all cases left to his remedy at Law, where that would answer 
the ends of justice. The j)rinciple still remains the same ; but now 
it is considered that compensation in damages is all that justice 
re(|uires, in many cases where specific perfonnance was formerly 
decreed, and the parties arc accordingly left to the Common Law. 
So a contraxit for building a house, and a covenant to repair, might 
then be enforced in specie ; in the latter case viewei s were appointed 
to see to th(^ proper completion of tlH‘ work.l“> Other illustrations 
may easily be put. Thus, where there was a contract for the sale of 
SOO tons of iron, to be paid for in a certain number of years by 
instalments, a s[)ecific performance was decreed. («) Under the parti- 
cular circM I instances of the case, th(‘re could ])e no adec|uate compen- 
sation ill damages at Law ; for the profits upon the contract, being 
to depend u])on future events, could not be correctly estimated by 
the Jury in damages, inasmucli as the calculation must proceed upon 
mere conjecture. (^0 


In the leading ease <J Vnddve v. specific ))erformance was 

refused (d* a contract t(» transfer South Sea Stock, and Lord Chancel- 
lor Parker assigne<l three reas<mK for his decision ; 1st, because the 
same amount of stoek might be bought of any otlier person, and the 
plainlitf would tliertTore sutler no loss if tlie defendant paid him the 
difference in priee ; tliidly, because the deft'iulant hatl not the stock 
to deliver >vhen llie contnict was made; and Jrdly, because of the 
liability of stock to rise and fall in value. Tliis last reason is 
adopted by Lord Ilardwieke in Btfdivif v. Lister, where he lays 
down that : — 


‘‘ Ju general this Court will not entorUiiu a bill tor sj>ecitic {>erformauce 
of contracts of stock, coi n, ftops^ t fe, f<»r as these are coutmetb which relate 
to mercJ»aiuli*e lliut vary acc<»rding totlie dithreiit time.'' mdiI circumsUmces, 
if a Court of K<|uity bhouUl admit such hills it might drive on {parties to the 
execution of a ctmtracl to the ruin of one side, when ^icrhaps u|>on an action 
that jmrty might not have paid above a shilling damage,” 

But this reasoning, as poinUnl out by Chief Banm Richards in 
Wright v. Belief > would ispudly apply to eontractw for the sale of 


(c) Spence Jur. Vol. I. 647 . 

(a) Tttjfiw' V. .\Vri7/c, cilcil in Buxton v. Aik. 3S4 ; but see PiMord t. Chj/ton, 1, 

( i I W. and T. Lead. Ca. m 


M, I. S. and Si. 607 
{>r 3 Aik. 


" Tricc 321‘ 



j^manorr rule 


179 

hiai wiiidi sometsMe nues or Mis in valuo coosidmUy within a 
ihort iiaiE The true principle upon which Courts of Equity leflne 
ta entertain eoite for tpediflc performance of certain contraota 
respecting personal property is laid down Sir J. Leach, V. CL, in 
Jtdderley v. Diocovif) where he says : — 

“Courts of Equity decree the specific performance of contracts, not upea 
say dktauctihn between Real^ and Personalty, but because Damages at 
Law may not, in the particular case, afTori a complete remedy. Thus a 
Court of £qut^ decrees performanoo of a Contract for Laud, not because of 
the real nature of the land, but because Damages at Law, which must bo 
cakalated upon the general monoy-valuo of land, may not bo a complete 
remedy to the purchaser, to whom ilie land may have a peculiar anil 
special value. So a Court of Equity will not, genei-ally, decroo performance 
of a contract for the sale of Stock or Goods, not hecnusc of their personal 
nature, but because Damages at Law, calculated upon the market-price of 
the Stock or Goods, are as complete a remedy to the jxurchascr as tho 
delivery of the Stock or Goods contracted for ; inasmuch as, with tho 
damages, he may purchase the same quantity of the like Stock or Goods.” 

And it is now settled that specific performance of contract's to eell 
and purchase shares in railway and other companies will be enforcod. 
Thus in Duncuft v. Albrechfig) specific performance of an agreement 
for the sale of railway shares was decreed. Sir L. Slmdwell, V. C., 
said, I agree that it has been long since decided that you cannot 
have a bill for the specific performance of an agreement to transferik 
certain quantity of stock. But in my opinion there is not any sort 
of analogy between a quantity of £3 per cent, or any other stock 
of that description, whicli is always to bo had by any person who 
chooses to ^ply for it in the market, and a certain numl/er of rail- 
way shares of a particular description, which shanks are limited 
in number and are not always to be had in the mark<^‘t ' And 
specific performance of a contract for .sale of shares in a Joint Stock 
Company has been decreed, even where by the constitution of 
Company the assent of the Directors was necessary to the valid trans- 
fer of shareafA^ And whore, subsequently to the contract for the 
sale of shares, the actual transfer of them becomes impossible, 
because of the Company being wound-up, the purchaser will be com- 

{/) 1 Sim. aad St. 610. * 

(y) tt Sim. 189 ifiU. by th« Lord CiMftceUnr od Appoal And fte 8kmw r. Puktt, 2 Do 
G. and Sm. 11 ; WUtom t. Kwtimfj 7 W. E 484. 

(S) T. MiSilttm, 99 Bear. 648. Boi ite Bmnim§kcm r. 

T. Ckaritrtd Bank. L. E 1 £q. 81 


1 , 88 B«ftv.680, 
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pelled to indemnify the vendor against all calls and liabilities in 
respect of the shares. (0 So also an agreement to accept shares in a 
Joint Stock Company will be enforced at the instance of the 
Directors.(y) 

§ 4. So it is clear that where a chattel is of a specific value, or 
has a oistirmtionia* or affectionia"' in the eyes of its 

owner, or party entitled to claim it, it will be directed to be delivered 
up ; for it could not hi compensated for by any money. Thus in the 
Pusey Horn. case,(t) the family horn, by tenure of which land was 
held, was ordered to bo delivered up. Thus the patera of the Dvke 

jewels of the Duke*of DevonahireJj^) family pictures ;(»*) 
the tobacco-box of a chib.(«) In the last case Lord Loughborough 
said : — 

“ The Pusoy horn, the Patera of the Duke of Somerset^ were things of 
that sort of value, that a Jury might not give two-pence beyond the weight. 
It was not to be cast to the estimation of people who have not those 
feelings. In all cases where the object of the suit is not liable to a com- 
pensation by damages, it would bo strange, if the Law of this country did 
not afford any remedy. It would be great injustice, if an individual cannot 
liave his property without being liable to the estimate of i>eoplo who have 
not liis feelings upon it.” 

Indeed tln^ jurisdiction in respect to the delivery up of chattels 
has been widened in modern time.s. It is not now confined to chat- 
tels which have a prwtiam ajfectionia, if there be fiduciarj'^ relation 
between the j)artics. In Wood v. Rou^dlffeiP) where the bill was 
filed for the delivery up of furniture and household effects, it was 
argued for the defendant that they were not within the class of 
chattels as to whieh delivery could be decreed, but Wigramy V. C., 
said : — 

** I have not the slightest doubt that the plaintiff is entitled to the pro- 
tection of tho Court against the wrongful act which is threatened by his 
agent. 1 have known many bills to have been filed in the Court of 

(i) Paint V. Jluickimony L. R. 3 Ch. Ap. 38S; Evantw Wood, L. R. 5 £q. 9; Coletw, 
BriMowt, L. R. 6 £q. 149; Podffkiimm v, Ktlfyy L. R. 0 £q. 496 ; ffawitin* r, Malthjfy lb. 595. 
CVvie T. ib. 64! ; Skfpktrd v. GUIttpUy L. R* 5 Eq. 293, Affd. L. R* 3 Ch* 754. 

(J) AW Brtmtteici a$td Canada Hailtoaif Compaojf v. Maggeridgt^ 4 Drew. 636. 

(i) Pa»a^ r. Pmttffy 1 T, and W. L. C, in Eq. 654. 

(/) Duk't o f SomtTMt ▼. Coohtony 1 T. and W L. C. in Eq. 655. 

(w) Saaillt v. Taalrid, I Vea tOl {•) fAufy AnmdeU v. Pkippoy 10 Vea 139. 

(o) FtUs ▼. Baad, 3 Vt5. 71. 

<p) 3Hiur^304, amrmedbrLord 2rh. 383. See also v, 

1 S, and S. 590 ; Pttncn/I r, Aihrtthi, 12 Sim. 
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Exciieqiiery formerly, oa behalf of the owners of cargoes, to preTcni impro* 
per dealings with the goods by their agents, or peraons in the situation of 
agents. The right to be protected in the use or beiiehcial enjoyment of 
property in specie is not confined to articles possessing any peculiar or 
intrinsic value.*’ 

And Lord Cottenhjam^ C., on appeal, said : — 

The cases which have been referred to, are not the only class of oases in 
which this Court will entertain a suit for delivery up of specific chattels. 
For, where a fiduciary relation subsists between the parties, whether it be 
the case of an agent or a trustee, or a broker, or whether the subject-inattei* 
be stock, or cargoes, or chattels of whatever description, the Court will 
interfere to prevent a sale, either by tlie party entrusted with the goods, or 
by a pei'son claiming under him, through an alleged abuse of power.’* 

§ 5. The importance of this discussion to the Indian Judge is, 
to show under what circumstances he should direct a Hpoeific jK'r- 
formance, or compensate the suitor by damages : for he will have to 
decide what is the proper remedy in each case that i'omes before 
him, and he will see that the (juestion will turn ujhui this ; are 
pecuniary damages a complete compensation or arc they not i 

§ G. The principle upon which Equity proceeds is, that it con- 
siders that as already done which ought to he done. The maxim of 
the Roman Law is “/a omnibus causls pro farfo acclplttir id in 
quo per alium morw sit quominus fuiC So says Pumpouius. 
That is always to be considered as done which the fault of another 
lias prevented; and hence, from the date of tlie bargain to sell land, 
it holds the vendor as a trustee of the land for tin* pureliaser, and 
the purchaser as a trustee of the price for the vendor v 

"In the view of Courts of Law, contracts respecting lands, or other 
things, of which a specific execution will bo decreed in Equity, arc con- 
sidered as simple executory agreements, and as not attaching to the property 
in any manner, as an incident, or as a present or future charge. Hut Courts 
of Equity regard them in a very dififerent light. They treat them, for moat 
piirpoeea, precisely as if they had been specifically executed. Thus, if a 
m^n has entered into a valid contract for the purchase of laud, he is treated 
in Equity as the equitable owner of the land ; and the vendor is treated as 
the owner of the money. The purchaser may devise it as land, even before 
the conv^ance is made ; and it passes by descent to bis heir os laud. The 
vendor is deemed in Equity to stand seised of it for the benefit of the pnr- 


Siory § 790. 



276 


COKTRACTB TO DO FttSONAL ACTS. 


dmer; and tlie tnitt (aeiiaa been already etaled) attadies to tlieted» AO 
as to bind the heir of the vendoc, and every one claiming under liiiiii as a 
purchaser, with notice of the trust. The heir of the purchaser may ooma 
into Equity and insist upon a specific performance of the contract ; and 
unless some other circumstances aflTect the case, he may require the pnrohaae* 
money to be paid out of the personal estate of the purchaser in the hands of 
his pcrsoiial reprejcutativc. On the other band, the vendor may come into 
Equity for a specific performance of the contract on the other side, and to 
have the mont»y paid ; for the remedy, in cases of specific performance is 
mutual ; and tlio purchase-money is treated as the personal estate of the 
vendor, and an such to his personal representative. In like manner, land, 
articled or d(;vised to be sold, and turned into money, is reputed as money ; 
and money, artick;d or bequeathed to be invested in land, has in Equity, many 
of the qualities of real estate, and is descendible and devisable as such, accord- 
ing to the rules of inheritance in other casos.'* 

And on the refusal of either to proceed with the contract. Equity 
will entertain u suit by the other to compel him to perform fak 
Agreement npecifically. 

§ 7. And E(|uity in enforcing this, looks far more to the snb- 
Btonco than to the form of the agreement. What the Court requires 
to bo satisfied of is, what the transaction in substance amounts to, 
and is intended to be, and what was the primary object of the 
parties. 

§ 8. 2, — Contracts to do personal acts. 

Many of such contracts can only be enforced by personal superin- 
tendence, extending perhaps over many years. Such are contracts 
to build or repair, to make roads or railways, to work mines or 
quarries ; and as a general rule, specific performance of contracts 
such os UiGse, will not be decreed by Courts of Equity, because of 
the difficulty which there would be in enforcing their decrees.^ 
But erven in these oases, specific performanoe will be decraed if 
damages would not be an adequate compensation. Tbns contracts 
by Railway and other Companies to execute works on lands taken 
for the purposes of their undertakings, will be eiif<Nreed.M So 
generally of contracts by a defendant to dodefined work upon Ui 
own land, as by a lessee to buiid houses of a certain elevatioitIO 

(r) 8 m tbc cast* coUcctid in Uia not* to OmMm t. t W. aad T. Laad. Oa. Iq.TSS 
tie Edition. 

Alargrv. O. W. i t o il i wy C—yoy, t X. mod C. C. Cn SB ; Mmmdtrmmw, 

Lt llMkv •m n ♦fin 

(0 rrmMfu T. Tvltm. 6 MmM. 4«». 
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SpeoiSe peffbmaiics wiB not be decreed of n oontnct to lend,W or 
to bonrowf*> monejr; nor of a ocxitrict to refer to arbitxmtionyt*) for 
this would be to oust the jurisdiction of the Courts. But when 
ones the award has been made, its tenns will be enforced as if they 
had been the terms of an agreement between the Amovf 

personal contracts, the specific pertbrmanoe of which will be decreed 
may be mentioned, agreements to grant or renew a lease, to settle 
htad or money in a particular manner, to enter into partnership 
for a fixed and definite tenn. And where there has been part per- 
formance of the contract by one paity, specific performance will be 
decreed as against the other, in cases where otherwise the Court 
might have declined to interfere / yJ Where the contract is to abstain 
from a particular act, Etjuity enforces it by injunction, which is in 
feet specific performance of a negative contract. In this way con- 
tracts not to carry on offensive tnides, not to cut down timber, not 
to cany on a particular trade within certain limits, are enforced. 

§ 9. It is material to consider how far the reciprocal obligations 
of the party seeking relief have been j)erfonned : — 

" For if” writes SUory^i*) the latter have been disregarded, or they are 
incapable of being substantially performed on the part of the party so seek- 
ing relief, or from their nature they have ceased to have any just applicatioD 
by subsequent events, or it is against public policy to enforce them. Courts 
of Equity will not interfere. Thus, where two persons had agreed to work 
a coach from BrUtol to London, one providing the horses for a part of the 
road, and the other for the remainder, and in consequence of the horses of 
the latter being taken in execution, the former was obliged to furnish horses 
for the whole road, and claimed the whole profits ; the Court, on a bill by 
the party, who was so in default for an account of the profits, and to restrain 
the other party from working the coaches with his own horses on the whole 
road, refused to interfere, because defeult might again occur, and sub- 
ject the defendant to an action.” 


(•) OImM V. so Scat. S71, t. c. 31, L. J. Ch. S87; Bromgh v. 1 Uait sad 

My. BatteeBMiT. Tsial iO. 

R999rt T. CUiH9,77 Besv. 175. 

Mrta V. Etglg, 6 fsaSlS, Witts t. Dawis^SHtr. »7 ; Ctrmkr. Edwwds, SDr.U W. M. 

(*) Wood T, 1 BifSttft. 54 ; Blodkdt r. L, R. 1 Ch. Ap. 117, 

Brice V. eWpa. o/Psawacs, 4 Hi. 5C6; Stnmierstm r. Coehrmootk 
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§ 10. ThR jurisdiction, in rescinding or enforcing the specific 
performance of contracts, does not rest upon any right in the parties : 
but is entirely a matter in the discretion of the Court : — 

says Story, “indeed, of arbitraiy or capricious discretion, 
dependent upon the mere pleasure of the Judge, but of that sound and 
reasonable discretion, which governs itself, as far as it may, by general rules 
and principles ; but, at the same time, which withholds or grants relief, 
according to the circumstances of each particular case, when these rules and 
principles will not furnish any exact measure of justice between the parties. 
On this account it is not possible to lay down any rules and principles, 
which are of absolute obligation and authority in all cases ; and, therefore, it 
would be a waste of time to attempt to limit the principles, or the exceptions, 
which the complicated transactions of the parties, and the ever-changing 
habits of society may, at different times, and under different circumstances, 
require Uie Court to recognize or consider. The most that can be done, is to 
bring under review some of the leading principles and exceptions, which the 
post times have furnished, as guides to direct and aid our future inquiries.*’ 

§ 11. 3. — Contracts respecting land. 

Suits for enforcing the performance of such contracts may be 
brought, though the land is not within the jurisdiction of the Court, 
if tlie jMirties are resident within the jurisdiction : Equitas agit in 
l^ersonam. In the leading case on this point, Perm v. Lord Baltic 
7nor€,i^) a specific [lerformancc of a contract respecting the boun- 
daries of Pensylvania and Maryland wa.s decreed by Lord Hard- 
rrich. 

He said ; — 

“It is certain that tlie original jurisdiction, in cases of tliis kind relating 
to boundaries lietween provinces, the dominion and proprietary government 
is in tlio King and Council ; and it is rightly compared to the cases of the 
ancient commotes and lordships marches in Wales ; in which, if a dispute is 
between private parties, it must be tried in the commotes or lordships ; bat 
in tliose disputes, where neither had jurisdiction over the other, it mast 
be tried by the King aud Council ; and the King is to judge though he 
might be a party, this question often arising between the Crown and one 
lord proprietor of a province in America. So, in the case of the marches, ti 
must be determined in the Kbg*s Courts, who is never considered as 
in these cases, it being the judgment of his Judges in B. B. and Chaneery. 
So, where befme the King and Council, the King is to judge, and ia no more 
to be preaomed partial in one case than in the other. This Qmrt, 

{m) 1 742. (S) 2 T. and W. Bq, L, C. 7Cf. 
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ioi mo original juriidioHom on ike direei quesiion of ike original rigki of 
ike houndarieti cmd lAi> hill does noi Hand in need ikai, II is 
founded on articles executed in England under seal^for mutual consider • 
oHon^ which givee juriedicHon to the King's Courts^ both of law and 
in equity f whatever be the subject-matter* An action of covenant could be 
brought in B. R. or C. B,, if either side committed a breach ; so might there 
be for. the £5|000 penalty, without going to the Council. There are several 
cases wherein collaterally, and by reason of the contract of the parties, 
matters out of the jurisdiction of the Court originally, will be brought within 
iL Suppose an order by the King and Council, in a cause wherein the King 
and Council had original jurisdiction, and tlie parties enter into an agreement 
under hand and seal for performance thereof, — a bill must be in tliis Court 
for a specific performance, and, perhaps, it will appear tliis is almost literally 
that case. The reason is, because none but a Court of Equity can decree 
that. The King in Council is the proper judge of the original right ; and if 
the agreement was fairly entered into and signed, the King in Council might 
look on that, and allow it as evidence of the original right ; but if that 
agreement is disputed, it is im|) 088 ible for the King in Council to decree it as 
an agreement. That Court cannot deci*ec in personam in England, unless in 
certain criminal matters, l)eing i*e8irained tlierefrom by Statute, and, there- 
fore, the Lords of the Council have remitted this matter very properly to 1)0 
determined in auotlier place, on the foot of the contiiict. The conscience of 
the party was bound by this agreement ; and^ being within the jurisdiction 
qfthis Courty which acts in personam, the Court may propeily decree it as 
an agreement^ if a foundation for it. To go a step farther, as this Court 
collaterally, and in consequence of the agreement, judges concerning matters 
not originally in its jurisdiction, it would decree a performance of articles of 
agreement to perfonn a sentence in the P^cclesiastical Court, just as a Court 
of Law would maintain an action for damages in breach of covenant.** 

And on the same subject with reference to the objection that the 
Court could not enforce any decree which it might maJee, he said: — 

^ As to the Court’s not enforcing the execution of their judgment, if they 
could not at all, 1 agree it would be vain to make a decree ; and that 
tho Court cannot enforce their own decree in rem in the present caite. But 
that ifl not an objection against making a decree in the cause ; for the strict 
primaiy decree in this Court, as a Court of Equity, is in personamf 
before it was settled whether this Court could issue to put into posses- 
sion in a suit of lands in England, which was first begun and settled in 
the time of James L, but ever since done by injunction or writ of assistant 
to the sheriff ; but the Court cannot to this day, as to lands in Ireland or the 


(r) 16 Car.. 1. c. 10. 
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plitttelioiif. In Lord time, is tiie case of Biehtsr^efn 

Attomej-General of Pen^lvaoiE, wfeidi vm a writ of land and m komm 
ixt Ihe town of Philadelphia, the Coart made a decree, though it oonld not ha 
oiifbreed in rem. In the case of Lord Anglesey ^ of land lying in Irelatt^ I 
decreed for dietingniahing and set^g the parte of the eatate, though 
impossible to enforce that decree in rem ; but the party being m England, I 
could enforee it by process of contempt in pertonam and sequestration, 
which is the proper jurisdictian of this Court. And, indeed, in the praaent 
case, if the parties want more to be done, they must resort tn anothit 
jurisdiction ; and it looks, by the order in 1735, as if that w»s in view# 
liberty beiug thereby given to resort to that Board.** 

§ 12. This branch comprises by far tbe most numerous, pregnant, 
and important class in England ; where from the operation of the 
Statute of FraudsW a vast variety of cases has arisen calling for 
equitable relief. That statute applies only in this country to British 
bom subject8(<) and therefore it is superfluous to inquire minutely 
into the subject, for my present object It may be well however, to 
glance at it The statute of Frauds enacts : — 

** That all intoreste in lands, tcncsnents, and hereditaments, except leases 
for three years, not put in writing and signed by the parties, or their agents 
authorieed by writing, ehali not have, nor be deemed in Law or Eqni^ 
to have, any greater force or eflbct than leases or estates at will. And that 
no action shall be brought whereby to charge any person upon any agreemeikt 

(d) ^ Cb. 11, C. HI. Lord Chancellor N<dtingham used to say of this Statute, that eveiy 
line was worth a subsidy. Mr. Smith sarcastically remarks in his work on contracts that it 
might DOW be said, every line has cost a subsidy, so immense has been the litigatloo arising 
upon Its oeastroetioo. It is swiotisly open to question whether H would not liavo bsea 
wiser to have stood by the Statute in all its rigidness Arom tha conunaacameat. Loid 
Htdttdak in Lgndoag v. Lynch^ 2 Sch. & Lef., p. 4, said 

^ I am not diaposed to carry the cases which have been determined on the Statute of 
Frauds any further than 1 am compaltod by former decisions: That statute was nadalbr 
Ihe purpose of preventing perjuries and tVauds, and nothing can be more manifest to any 
person who has been in the habit of practising in Courts of Equity, than that relaxation Of 
that atatate hat been a ground of much per^ry and much flraud. If the statute had bm 
rigeroosiy ahserred, the result w«ild probably have bean that fow unitaocea of panl iqpea 
menu would have ooounred : agreemeats woulil, from the necessity of the ctse, have beta 
reduced to writing: whereas it is manifest that the decisioes on the sulyect have opened a 
new door to fraud, and that under pretence of part execution, if possession is had in any 
way wtwuever, means are frequently fonnd to put aCourt of Equity in such a siteatten, flwt 
urilhoat dtpsitlig Item its ndes it Me iteeif obliged lo break tbieogh the ataSate: aad I 
re m e m ber it was aMatioaad ea one case in argunant ae a oommon expeesstea at lha h*r 
that It had beeome a practice * to improve gentlemen oot of their estatee.' It is thereftee 
abatiattiy Mommiy for Oourts of Equity to muke u stand and not ewry Che d&mm 
ftether.** 


See Mad H. C. E. S7. 
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BMde upon adj oonsiitertiioa of marriage, or apoii any ooatraet for sale 
of laads, lenemODla or heredHanieoUy or any iateioat in or codfeeroiag 
iho n a me , or upon any agreement that is not to be performed within the space 
of one jFOar fhmi the making thereof, unless the agreement, upon which such 
aotioa abaU be brought, or some memorandum or note thereof, shall be 
in writing, and signed by the party or his lawful agent. 

§ 13. The object of this act is clear.* It is to prevent setting up 
pretended parol agreements, and in pursuance of a general iK)lley to 
reduce contracts to writing, so as to preclude the tread lery of humau 
memory. Courts of Equity are as much bound iih Courts of Law by 
this Statute. Yet they have relieved where it would create a wrong. 
Thus where there is no agreement in writing, but the defendant 
admits the bargain in his atunverif) without insisting on the l»enofit 
of the Statute. Here the case is held to be taken otit of the Statute 
— ^and quisque •potest renuiUiure juri pro se infriKhicfo. Agun, 
Equity will clearly relieve where the agreement has not boon I'ediiced 
to writing by the fraudulent intention of the defendant. Again, 
Equity will enforce a parol agreement whore there has been a paH 
execution of the contract, (s') for otherwise one party could practice a 
fraud upon the other, which it was the very object of Uio Sbxtut<‘ to 
prevent. What is a part perfonnance, is a question of iiiudi nicety ; 
into which we need not enter. Suffice it to remark that mere pay- 
ment of the purchase money, or part of it, or any of those acts which 
are in the nature of ancillary or preliminary proceedings, such as 
viewing, or measuring the estate, appraising stock, preparing uvey- 
ances, directing registration, and the like, are not sufficient. The 
act must be such as is unequivocal ; places the parties in a position 
different from that they occupied before ; cannot be c<»mpeasatod by 
damages. Thus delivery of possession is such an act ; here the i»arty 
t aVing possession might otherwise be made a trespasser. A foiiufri^ 
where he has laid out money on repairs, commenced buihling, and the 
like, OH the fiiith of the agreement (0 The acceptance of the contract 
must be without unreasonable delay. So in Meynell v. tiurtees.U) 
Lord Oromwortk said : — 

"When 1 ofier anything to a person, what I mean U, I will do that 
If you choese lo assent to it ; meaning, aithoogh it is not to expiessed, if 
yon choose to assent to it in a reasonable time.’* 

(/) lSWbLB4.ai Clui,Koce<Lfa ^ 

{f} This It anakfosi to the im>Tision of the Statote respaetlng eoatracti l!er goed 
(SetiliNi 17) where fnrt perf6rmnme§ takci the coatrect oat of the Statute. 

(h) See fTamer ▼. 8 Doew 523 ; Tkoma$ v Blackman^ 1 Coll. C. C. 801. 

|«) 1 Fonh. Eq. B. 1 Ch. 8. § 8. ( j>) iJar. n. a 737. 
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This principle is illustraied by the case of WiUAcme v. WWAwmJfi) 
of which the circumstances were, that in 1827 A wrote to B, that be 
had credited B s account with £220 in consideration of an agreement 
by B, to convey cei-tain houses. The abstract was delivered ; but 
there was no acceptance in writing by B, who, however, five years 
afterwards, filed his bill a^inst A, for specific performance. It 
appeared that in 1827, A had abandoned the treaty, and that in 1829 
both parties considered it as broken off, but neveitholess, that B had 
in the meantime Imd the benefit of the credit of £220. The Court 
diamisaed the bill, on the ground that an offer, to convert it into 
a contract, must be accepted and acted on within a reasonable space 
of time. 

§14*. When t]»e contract is in writing, it may be stated generally 
that Equity will enforce it where it is certain, is fair in all parts, is 
for an adequate consideration, and is capable of being performed, and 
where the parties are mi jvrh, but not otherwise. The form of the 
instrument is un important. The substance is to be regarded. It is 
a maxim that Equity reganls not the circumstance but the substance 
of the act.(0 

§ 15. The writing must he certain. On this Story writes as 
follows : — («) 

“ If Uiey arc not certain in themselves, so as to enable the Court to arrive 
attlio clear result of what all the terms ai'e, they will not be specifically 
enforced, la the first place, it would be iuequitable to carry a contract into 
effect, where the Court is left to ascertain the intentions of the parties 
by mere conjecture or jjuess ; for it might be guilty of the error of decreeing 
precisely what the parties never did intend or contemplate. In the next 
place, if any term^ are to bo supplied, it must be by parol evidence ; and the 
admission of suck evidence would let in all the mischiefs intended to be 
guarded against by the statute. ludced, it would be iucousistent with the 
general principles of evidence, (alUiough there are exceptions) which are 
administered in Courts of Equity as well as in Courts of Law ; for the 
general rule in both Courts is, that patx>l evidence is not admissible to 
vary, annul, or explain a written contract A contract oannot rest partly 
in writing and partly in parol. The writing is the highest evidenee, 
and does away the necessity and effect of the parol evidence, if it k 
contradictory to it** 

§ 16, In considering certainty^ the points to be borne in mind 
are Ist, the subject-matter ; 2nd, the paitiea(») ; Srd, the price ; ith, 

t*) 17 21S Francis Ma ai a ti. aiu. (m) Ru- Jw* § 7^7. 
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the temis ; and if the oeiiiunty can be aecertaioed by the £!oitit> it 
will be fiuffieieiit, on the principle Id cerium eel quod oerfum reddi 
**CoalSy &c/* was held to be too indefinite) in Price v. 

So, as to price, an agreement to soil at a price to be 
fixed by arbitration is sufficiently certain, for it is capable of being 
ascertained Milfier v. Gtaryip) is the leading ease on that point 
But an agreement to sell an estate for £1,500 less than any other 
purchaser would give, was held void.(«) As to terms, it may Imj 
stated that : — 

The Court will carry out an agreeinont framed in general terms, 
where the Law will supply the details; hut if any deUils are to be 
supplied in moiles which cannot l>e adopted by the 0/Ourt, there is 
then no coinduded agn^cment ea|>ab!e of l>eing enforced. 

See also South Weeteni Ruilw(uj Company v. WyiltesS^^ 

The following are instances of incompleteness : — 

Where an agreement for a building Iwise did not state the time when 
the terra was to commence ; where it was not statcMl what time an 
increased rent was tf) coinmenee from ; where the agreement did not 
state the length of the term to be granted, either directly or by 
reference ; where a contract for a lease for lives neither named the lives 
nor decided by whom they were to be named ; whore iin auctioneer s 
receipt was set up os a contract, but it did liot nder to tlje conditions 
of sale, or show the proportion which the de[>oslt was to bear to the 
price; where there was a tenu as to the expense** which was not 
settled by the contract ; and where there was a contra<;t for a fmrtncr- 
sbip, which defined the terms of years, but was silent as to the 
amount of capital and the manner in which it was to be provided. 

On the ground of uncertainty, the Court has refused sjjecifically to 
perform marriage^articles prepared by a Jewish rabbi in an obscure 
form, said to prevail amongst German Jews ; and also an agreement 
for the sale of land, where there was a doubt as to the identification 
of a plan to be incorporated into the agreement. 

§17. In considering this part of the subject we may array the 
partm under a two*fold division : first, there is the case of the vendor ; 
aeoond, that of Uie purchaser. Or we my look upon them thus ;«as 

(•) See JfewTD t. S Here. 51. («) 1 DeG. M. and Q. 80. (p) 14 Vee. 400. 

(f) Br0mlf V. JtfHm, f Vem. 415* 

<r) 5 DeG. M, tad 6. 88, tod eee per Lord Sk y. WhearUm^ 5 U. of 
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ieekifig a specific peifonnaiice, or resisting ti And time is an 
important distinction to be borne in mind here. 1 cannot put it 
more plainly than in the words of Story : — (*) 

here, it is important to take notice of a distinciion between the 
case of a plaintiiT, seeking a specific performance in Equity, and the case of 
a defendant resisting such a performance. We hare already seen, that the 
specific cxocution of a contract in Equity is a matter, not of absolute right in 
the party, but of sound discretion in the Court. Hence it requires a much 
less strength of case on the part of the defendant to resist a bill to perform a 
contiact, than it docs on the part of the plaintiff to maintain a bill to enforce 
a specific }>erfonnance. An agreement, to be entitled to be carried into 
spociilc pcrfonnauco, ought (us we have seen) to be certain, fair, and just in 
all its parts. Courts of Equity will not decree a specific performance 
iu cases of fraud or mistake ; or of hard and unconscionable bargains, 
or whei‘0 Uie decree would produce injustice $ or whore it would compel the 
party to an Illegal or immoral act ; or where it would be against public 
policy ; or where it would involve a bi'each of trust ; or where a per- 
formauco has Wcome impossible ; and, generally, not in any cases, where 
such a decree would be inequitable under all the circumstances. 

“ But Courts of Equity do not stop here ; for they will let in the defendant 
to defend himself by evidence to resist a decree, where the plaintiff would not 
always be iK^mitted to establish his case by the like evidence. Thus, 
for instance, Courts of Equity wilt allow the defendant to show, that by 
fiaud, accident^ or mistake, the tiling bought is difibrent from what he 
iuteuded, or tliat material terms have been omitted in the written agreement ; 
or, tliat there has boon a variation of it by parol ; or, that there has been a 
parol discharge of a written contract The gi’onnd of this doctrine is 
tliat which has been already alluded to that Courts of Equity ought not to be 
active in enforcing claims, which are not, under the actual circumstances, 
just as between the parties.’’(t) 

§ 18. To entitle a party to apecific performanoe he must show 
that he has not been in default ki performing his own part Qioss 
laches, or ap|ilieation for relief after long lapse of time unexplained, 
will bar his relief : — 

•‘Where*' says Story, M “the terms of an agreement have not been 
strictly complied with, or are incapable of being strictly complied with ; 
if diere has not been gross negligence in the party, and il is otm* 

<•) I n-biQ, 

(I) Tht lesdiag cam U WmiIsm v. Bmrm, t Tudor sad White, UC. hi Iq. |k.SI5. Sat, 
tht* to rathsr a matter Ra diACUMhm uadsr the Uw of Evidence. Ses mf wsrh ea 
Evidence. I S&O. («) £q. Jar. § 775, 
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antottoiM tiut tlie agneamt ilioaU be perlbnaedt end if eempeaatMB 
■Wj be iMde for my iqwjr oooe^ed by tbe aoii.a«niiliwiee witb 
tbe etnet tenu ;W in all auch eaaea Ckturta of Equity will ieteifbn^ and 
decree a apeoific perfonnance. i'or Uie doctrine of Courta of Equity ia, not 
forfeiture, but oompeuMtion ; and uotlung but auch a decree will, iu auob 
caaes, do entire juatice between the partiea. Indeed, iu some Courta 
of Equity will decree a specific execution, not accordiug to the letter of the 
contract, if that will be unoonacientioua ; but they will modify it, according 
to the clmuge of circumstances/’ 

§ 19. Time is one of the most ordinary topics of consideration in 
these matters : cigilanUbm non dormieniihus legen suhservixtni :-^ 

One of the most frequent occasions, on which Courts of K<]uity are 
asked to decree a specific performance of contracts,” writes, Storg{io) “i® 
where the terms for the performance aud completion of the contract hafe 
not, in point of time, been strictly complied with. Time is not generaity 
deemed in Equity to be of the essence of tlie contract, unless tlie parties 
have expressly so treated it, or it necessarily follows from the nature and 
circumstances of the contract. It is true, that Courts of ICquity have ragard 
to time, so far as it respects the good faith and diligence of the parties. 
But if circumstances of a i*easonablc nature have disabled the party from a 
strict compliance ; or if he comes, rectnti faetOf to ask for a specific per- 
formance ; the suit is treated witli indulgence, and generally with favor by 
the Court. But then, in such cases, it should be clear that tbe remedies are 
mutual ; that there has been no change of circumstances afibeting the 
character or justice of the coutr^t ; that compensation for tbe delay can be 
fully and beneficially given ; that he, who asks a 8f)ecific performance, is in 
a condition to perionn his own part of the contract ; and that ho has shown 
himself ready, desirous, prompt, and eager to perform the contract.” 

§ 20. Let us now turn to the case of the purchaser seeking a 
specific performance against the vendor. Here again we cannot do 
better than follow Story, » who writes thus : — 

^*Bat suits may also be brought by the purchaser for a specific per- 
fiormanoe under similar circumstances, where the vendor is incapable of 
tnnk*"g a complete title to all the property sold ; or where there has been a 
substantial misdescription of it in important particulars ; or where the 
terms, as to the time and manner of execution, have not been punctually or 
reaaotiably complied with on the part of the vendor. In these, and the like 
aases, as it would be unjust to allow the vendor to take advantage of his own 
wrong, or default, or misdescription, Courts of Equity allow the purehaser an 


(v) ThsteadlageMtinMmv. 5/^2 T.iiidW.L.C E 377. 
(r) E|. Jur. 1 77S. <jr) Eq. Jwt. f 779. 
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election io jff'oceed with the purchase pro ianto^ or to lUiandon it altogether. 
The general rule, (for it is not universal) in all such cases is, that the 
porcbaser, if he chooses, is entitled to have ihe contract spectficallj per- 
formed, as for as the vendor can perform it, and to have an abatement out of 
the purchase-money or compensation for any deficiency in the title, quantity, 
quality, description, or other matters touching the estate. But if the 
purchaser should insist upon such a performance, the Court will grant 
the relief only upon his compliance with equitable terms.” 

§ 21. This subject will receive further illustration from are-con- 
sideration of the disquisitions on the subject of Accident, Mistake, 
Fraud, &c. 

§ 22. At Law only the parties between whom there is privity of 
contract are regarded. Put the case of A, having contracted to sell 
his estate to B. A sells it to C, with notice of the contract to B. 
Here as there is *tio privity of contract between B and C, B could 
not enforce any right against C, but must sue A, for damages. Equity 
however looks at this matter in a different light. It holds A, a 
trustee for B; and affects C, with notice of the trust, and it acts 
against those claiming under an assignment, ns well as the assignor. 

§ 23. Specific performance being a matter entirely of discretion 
Equity will not decree it unless there has been a valuable, or at least 
a meritorwus consideration in the contemplation of law, for the 
contract. Thus a voluntary agreement to transfer stock or convey 
land will not be enforced, either as against the party making it 
or those claiming under him, 

§. 24. With regard to " Volunteers'' a distinction is drawn 
between executory and executed contracts. Voluntary gifts inter 
vitm, assignments or conveyances will not be enforced unless every- 
thing has been done to perfect them m law. Thus where scrip was 
assigned by a {)arent to his daughter, by a written instrument which 
did not operate as a legal transfer, the Court refused to compel the 
donor or his executors to complete the assignment (y) But if every 
act has been done to complete the transaction at law, Equity will 
enforce it against the donor or his representatives. 

Thus a voluntary gifl of stock actually completed by transfer or a 
legal a sa i gnm eht of a debt, will be enforced against the donor or 
asedgnor or their repro8entatives.<«) 


(f$) An tr ^k u ?. SmUk^ It Vet. 39. 


(t} Eq. Jar. 798 
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§ 25» Where there is some comparatively immaterial point which 
cannot be performed. Equity will nevertheless decree m apeoifle per* 
fcomance as far as it is possible, and give peounmry compensatioii 
for that which the party cannot obtain. The leading case on this 
subject is that of Seton v. Slade^ selected by Tudor and Whitt in 
their leading cases in Equity(a) and in Halsey v. OrantS^) Lord 
Ereldne said : — 

Equity does not permit the forms of Law to be made iostrumeuta 
of injustice ; and will interpose against parties attempting to avail them* 
selves of the rigid rule of Law for uocouscientious purposes. Where, there* 
fcne, advantage is taken of a circumstance, that docs not admit a strict 
performance of the contract^ If the failure is not substantial, Equity will 
interfere. If for instance, the contiwct is for a term of ninety-uine years in 
a farm, and it appears that the vendor iios only ninety-eight or uiuoty-aeven 
years he must be non-suited iu an action ; but Equity will not so deal with 
him ; and if the oilier party can have the substantial benefit of bis contract, 
that slight difference being of no importance to him, Equity will intcrfoits. 
Thus was introduced the principle of compensation, now so well establisliod — 
a principle which I have no disposition to shako.’* 

§ 26. Thus when a purchaser hajs contracted to buy a larger 
estate than the vendor really has to sell, Equity will decree perform- 
ance by ordering a conveyance of such estate as Uie vendor has, 
and award compensation to the purchaser for that which he cannot 
have in 8|>ecie. Thus in Mortlock v. Bailer, Lord Eldon said : — 

**If a man having partial interests in an estate, chooses to enter into 
a contract, representing it, and agreeing to sell it, as his own, it is not com- 
petent to him afterwards to say, though be has valuable interests, ho has not 
the entirety, and thercfoi^ the purchaser shall not have the benefit of 
his contract For the purpose of this jurisdiction, the person oontraotiog 
under those circumstances is bound by the assertion in bis contract, and 
if the vendee chooses to take as much as he can have, he has a right to that, 
and to an abatement, and the Court will not hear the objection by the 
vendor, that the purchaser cannot have the whole.” 

Though the vendor could not compel the purchaser to complete his 
purchase under such circumstances, the purchaser has his election to 
take what he can get, plus compensation. 

§ 27. But where there is a snibetantial difference, this doctrine 
does not obtain : as where a contract was for the sale of a lease for 
Bixte&k yean, and it turned out to be one only for six. 


7 . 


(e) 10. Vw. 810. 
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28. The case of Proihero y. Phelpe^) contams some importaiit 
remarks by Sir 0, Turner, L J., upon this subject ; which it may be 
well to quote : — 

•^The defendant had originally a right to proceed either at law for a 
breach of the agreement, or in this Court for a specific performance 
of it. Ho adopted the latter remedy. I think a plaintiff, who has legal 
rights, and comes to this Court for its aid, is bound to put his legal rights 
under the control of the Court, and that that principle reaches the present 
oaae. The plaintifi*, therefore, having sued the defendant for h specie per-' 
formance, was bound, in ray opinion, to submit his claim for damages to the 
judgment of this Court, and was not entitled to proceed at Law otherwise 
than by leave of this Court** 

§ 29. Courta of Equity will not interfere, unless it is clear that 
their order will be effectual. Thus an injunction will not be grant- 
ed to restrain the making of a secret medicine ; for if it be secret, 
how can the Court tell whether its order has been infringed ?(«) So 
when a contract is revocable ; for the party might revoke it after the 
order issucfK/) So with respect to the performance jof contracts of 
rendering services of a confidential character ; for how can the Court 
compel confidence. Thus in Jolimtm v. Shretmhury and Birming- 
ham, Baihvay Company,^) Knight Bruce, Lord J., said : — 

** We are asked to compel one person to employ against his will another 
as his confidential servant, for duties with respect to the duo performance of 
which the utmost oonfidenoe is required. Let him be one of the best 
and most coini)cteut poi'sons tlmt ever lived, still if the two do not agree, and 
good people do not always agree, enormous mischief may bo done.’* 

§ 30. Neither will a Court interfere if it con only perform a pari 
of the contract, except perliaps where the difficulty arises from the 
fault of the defendant ; for tliat would be to allow a man to take 
advantage of his own wrong. Thus in Kurils v. Haneoeki^) the 
Court agreed to separate the parts of an award which were capable 
of Bpedflo performance from those which were not It was formerly 
held that when the affirmative j>art of a contract could not be per- 
formed by the Court, the negative should not be enfm^ by injunc- 
tkm. Thus where an actor had agreed to act at a particular thei^, 
the Court would not restrain him from acting at any otber ; but 
now tiie great case of Lundey v. Wagneri^ has established the rule 


t Hr* a. s. t76. i«) N tmk trr^ v. S, Mtr* 441. 

ff) Wkmkr V. TVsmr, 9 Sv. 174. a Sat also Strtm v, MsSsa. M 9 . 
a. na, V. c. fiteirt 
(S) 9 DsQ. M. MMl O. 999. 


(ft) T W3 M. sad O. 900. 


(0 DsO. sad G. 604. 
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that the Court can iso interfere. There Lord St. enjoineil 

the singer Johanna Waffner frt>m .singing i‘lscwh(‘ie thnn at the 
theatre of her engagtiinent.U ' 

§31. Courts will not iniorfero where thort^ has l>een a 
inad[|i}uacy of consideration. Mere inadcquncy of consideration is 
not a ground of interference; for it is impossihle to dj*aw the 
line. The Roman Law surmounted this ditliculty hy relieving when 
the consideration was less than Iniif the value. 'I'lie French Law foL 
lows the Roman, except that in crises of sales between co-heii's, Asc,, 
A defect of oii(!-quarter is sufficient to set aside the transaction. 

Our Law lays down no rigid rule, hut recpiires tliat the defect 
of consiileration must he so gross as to amount to fraud : to be 
a badge of fraiul : - 

Unless the iimdoqiincy of price*’ sni»l Lovtl Eltltm in one ense,(t) “ i.s such 
as shocks (ho conscience nnd amount'* in it.M'lf to conclusive and dooisive 
evidence of fraud in the tmiisnction, it not itH'lf a sullicicnt ground 
for refusing a sjiocific [lerfonnancc. Still v, ff'illtnis,''(h 

And in Ahfx^tf v, iS’evov/cr.'"'' \Vlu*re an esfate wa.s brought 
for £5, 00(1, the value of which was eousiderc^d hy tiie Viee-Uhaneellor 
Knight Brvre, to he £.*ho00; this inadiupiacy of consideration 
was held, hotli hv him and hv Lonl Sf. Lf'otmvt/s, to he no bar 
to specific performance, wliieh was aceonlingly decreHMl at the suit of 
the vendor. 

Where there is a iittal failure of consideration, l lie erm tract will not 
be specifically yierforiiied. Thus when* a (*outr?ii't for .sale of a 
life annuity was concluded iti England on the ifStli F<*hnmr}’ ; 
and the annuitant died in New South Wales on the tJtli pntximo, 
it was held to he no contract. Sec St rtrkfmul v. Tn/*//cr;'»c and in 
Couturier v. //oxhV, '' the House of Lords field that a conirntt for 
the sale of a floating cargo, which it turned out the (.’aptaiii had sold 
4m account of sea damage, could not he specifically perfonned, 

§ 32. Courts will not interfere where there is a want of nuitiiality 
in the contract ; that is to sjiy, that at the time it wti,s emhTcd into, 
it could not have been eiifon*ed against both parties. Thus an infant 
cannot sue, l>ecAUs<3 he cannot In; sued, for sjiocific fierformance. Of 
course this objection does not apply to vn {lateral contracts, as where 
an agreement is in the nature of an undertaking. 

fjj Anil v JuT. 0 , *. 4H2, 

In r. Trteothi^, 9 Vet, m U) Jw. m. <m) 4 iXiO. M . and 0. 

^ 7 Kit. 2^ io) S Kx. 40, 9. Kx. i.. H. of U CT.'J. 
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§ 3S. Illegality of the contract is of course a bar to the assistance 
(»f the Court; for, fix dolo tyuiIo non oritur actio, 

§ .34. A contract by an agent which is ultra vires will not 
l>e enforced. Tlic most usual illustrations of this doctrine are to be 
found in tlie ease of contracts by Railway and other Corporation and 
Joint Stock Companies whose powers are genenilly defined by deed 
or charter. The great case of The. Shrcwshary and Binninglvam 
Railway (^owj^anff v. Lotifloth and Xorihera Western Railway Com- 
panyjp) is the Icjuliiig (*aso. 

§ 35. \Vh(ue lli(^ contract is expressly beyond the])Owers conferred 
by the dt*od or instrument, little difiituilty can arise. It i.s a question 
of simph^ construction : but more difiiculty arises in considering 
whetlnu* a contract is by impli(*ation nifrii rires. Any contract 
which defeats tin* tjbjeel of the Conijwiny clearly is so; so again 
where the C(>rporation (‘Ugaiccs in busiiu'.ss foreign to its objects- 
This was much considered in the Juixf A)ajHan Railway Company 
V. The Rasbrn (\andi^'s Raihray t^onipa nypj) where it Wfis held 
that no action cvudd be maintained on a covenant by tluj defendants 
to pay to Un^ plaint ills the costs ineurretl in applications to Parlia- 
ment by tile plaint ills, at tin* instance of the di*fendants, for obtain- 
ing pfiwi'fs which tin* «lefe!idants considcri‘d it desirable for their 
interests that the plaint ilfs should posst*ss. 

This case has been followisl and recogr.ized by others. In Eastemi 
Raihray Ctanpany v. llaairsy) But sec the Mayor of Norwich v. 
Norfolk Ritihray (\iwpanyS^) 

§ 3(». (Vises may ari.'^e betw'een Shareholders and Directors, or 
betw’een tlu' Company and third parties. In the latter case it will 
be no defi*noe to tlie C^ompany, unless .such third |»arti»^s had notice 
that the Directors w^eiv mating extra rires. 'rhus if a party bofid 
fuifi sells laud to a Uailw^ay tNuiq^my, he is not bound to see that it 
is strictly required for the purposes of the Hailw'ay, In Coletmn v. 
Eastern (\)untics Raihr<ty CouipinyJO Lonl iMmjdale at the 
instance of a shandiolder restrained the Company from applying its 
funds to the establishment of a steam communication betw^een the 
Houth and the north of KurojK*, with a view to the increase of traffic. 

§ 37. Misreprt\Hentation, fraud, mistake, are of course bars to 
specific performance ; as their effect has Wm considered under these 
res|>ecUvo heads, it is uniUH*e8sary to say more upon them here. 

C H. ofUr.CttA^* m, {^) U C. H, 775. (r) 6 H. ofl^CMeSSi. 

(f) 4. £U . wd Bl ; m, (f) to B«aT. 17. 
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§ 38. The inclination of the Court in modem times is to decree 
specific performance with corn i^ensai ion, when jmrticular parts are 
not capable of j>erformance : and that seems an equitable mode of 
adjustment between the jmrties. Thus in Prothrro v. 

A having obtained a decree a;^iinst B, for ilio sp(*cific performance 
of an agreement, brought an action at Law for the consequent 
damages which he alleged himself to have sustained by the destruc- 
tion of his business: B then tiled a bill against A, asking tliat he 
might be restrained from proceeding at Law, to which the Court 
acceded, notwithstanding the argument that the Court could not 
give damages. ‘‘ That it is cornpetmt to this Court to ascertain 
damages, I feel no doubt/’ s.tid Lord Justice Tuvn(i\ “it is the con- 
stant course of the Court in the case of \ » nd.»r and ptirehaser, where 
a sufficient case is niadt^ for the purpo-^e, to make ati iiujiiiry as to 
the deterioration of the est;dc, ami in st> doing, tin* Court is, in 
tnith, giving damages to the purehast*r for the loss sustaimsl by the 
contract not having been literally pcrfiuntasl. ’ 
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TRUSTS. 

m// nrver want a Trmtee. 

i V). Liti. ButI : note (I) ib. ll.> Butl : note (1.) 

§ 1 Suoli is ont‘ of the fundamental axioms recognized in our 
(jnirts ; and tlierolbrc when iliere is no IVustee actually named in an 
instnunent whic^h raises an <*(|uity in favor of one of the parties, 
a (\)uri of K(|uity will ijiterft‘re and constitute the one from whom 
the iluty moves a Trustee for the other. A (common instance of this 
aris«‘s in English Courts in the ease of property bequeathed to a 
feme enreii for leer sole and separate use, without the intervention of 
any Trustee t(> save it vesting at /ate in the husband. Here Equity 
will not h‘t thr trust fail, or the intention of the donor be defeated 
for want of a 'rrust<‘e. but <*onstitutes the. Imsband a TrusUje for the 
biuudit of his w If *. 

So in Jiii'h V. Lord Ehh>n said : — 


“ It i.s |MU'fertly j-i-ttloil that a iiu^bnial may in thi.s Court be a trustee for 
the Mqmrate esiate of his wile,” 

§ 1*. So if the settlor (/o appoint a trustee wlio declines to act, or 
fails, i»r ht'eomes ii\eapal»le, Equity will not let the trust full through, 
hut will follow the estate into wliosoever’s hands it goes, (other than 
a hn i'i Me purehaser, for valuable consideration, without notice) and 
atbieh the trust to it. The li*gal estate is indeed but tin' shadow, the 
t rust is the substanee in su<*h a case. So in the case of the Aitimi^y 
irenemi v. LMy Am-A ; 


“ I take it,’* sahl Lon! Chief du'*tiee IVitmoU “ to bo a first and funda< 
mental principle in cnuily, that thetfust follows the legal o.^tatc wheresoever 
it goes, except it come into tin* hanib of a purchaser for valuable considera- 
tion without notice. I never heard any distinction made, nor has any case 
Wen cite<l to prove, that a trust, fit ami proper to W executed against a 
trustee*, should Im* sufit*ir«l to fall to the ground, and remain unexecuted 
Against an heir at law, where there was no trustet*. The lapw? of the legal 
estate nevei has the least influence h|K)U the trusts to which it is subject. 

V Vc<. Wtiniot. 21. 
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Trust mtmteu dt> not depend upon the legal estate for an existence. A court 
of equity considers devises of trusts as distinct substantive devises^ ataoding 
on their own basis, independent of the legal estate or of one another ; and the 
legal estate is uothiug but the shadow, which always follows the trust estate 
in the eye of a court of equity.” 

§ 3. To ati English Lawyer the subject of Trusts is a most imjKui- 
ant one, and full of technical learning. 1 do not however propose to 
enter upon any of those ti^pics which may not have a pnvctical bear- 
ing on the administration of justice in this country ; and I shall 
therefore confine my observations to a comjMiratively small area 
of this wide subject, and treat only of tin* more f>opnlar jiarts of the 
doctrine of Tnists. 


§ 4. It does not ofttm hapjarn perhaps in this coTintr}% that among 
Natives, Trusts are expressly created h}" the deeds of the jmrties ; and 
the separation of the legal and ecpii table estate is scarcely known. 
In Benamee transactions, no doubt, a Trust is created ; but to its use 
for moulding the dt‘ volution of property upon v'arious eontingencies 
as they arise, as in the case of marriage settliunents, wills, and 
the like, the comparatively rude state of Native Society is a stranger. 
Little will aticordingly be found in the reports of Indian cases on thin 
topic. In Wills, the Executor is of course a trustee; and in the 
largest sense in whieh the term is us(‘d, that of a confidence reposed 
by one man in another, it will he found that all the business transac;- 
tions of life are daily giving rise to trusts, wlii«*h though not express^ 
Equity w ill enforce : and there are many a<lniirabJe caiums with 
respect to the creation, duties, and liabilities of Trustees, laid down 
by the Court of Chancery, which may l>e well followed in every 
country wdiere coiitideiicr is repose<l in one citizen by another. Of 
course, a Trust anst;s from many of the relations of life without any 
words or Avriting ; and it may be siiid generally that every <»ne who 
undertakes a fidueiai v burthen on behalf of another, is a IVubtco for 
that other. As iiiAtances of 'JVu.stees in this country, constituted by 
the relation of the piirties, I would mention the Head of an urnlivided 
HinJ{i family, who is a Trustee for all the members ; and the manager 
of a religious endowment, whether Hindu or Mahoraedan.(^) 

§ 5. A Trust, in the most enlarged sense in wdiieh that term 
is used in English Jurisprudence. 


(e) That the member a truntx for the whole of the femiljr, i$ « prlneffile 

wilieb may be traced throogh the whole Hindi! I^w on that Auhjeet , and too Ounllinr t«> 
require Utostrarion. But tee Amn, Ouu: 28 of I8H. I Mad Dec. 118. A mgkfT fat JOitm v 
IhtU tAkfiS. 1 Fulton, 380. BturftjnnntiH Sxmgk v. 
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TRUST DEFINED. 


*^Ma 7 be defined to be an equitable right, title, or interest, in property, 
real or personal, distinct from the legal ownership thereof. In other words, 
the legal owner holds the direct and absolute dominion over the property in 
the view of the Jaw, but the income, profits, or benefits thereof in his hands 
belong wholly, or in part, to others. The legal estate in the property 
is thus made subservient to certain uses, benefits, or charges, in favor of 
others ; and these uses, benefits, or charges constitute the trusts, which 

Courts of E(iuity will compel the legal owner, as trustee, to perform in 
favor of the cestui que trust, or beneficiary.” 


§ (j. It is unnecessary to consider technically how Trusts sprang 
from Uses, and the jurisdiction which the Court of Chancery 
assumed upon the narrow construction put by the Common Law 
Judges upon the Statutes of Uses. That is matter of historical 
research for the curiously disposed, so far as this country is 
concenied; what is more to our purpose is, to trace the origin of the 
doctrine of Trust in tlie Roman Law: The FldeUcominksum was 
singularly enough instituted in Rome for the same purpose as that 
for wliich the Tnist wtus originally introduced into England, that is, 
to evade tlie Law. In Rome, the object was to evade the numerous 
cases in which the Jna ('ink refused to permit inheritance, 
especially the Yocouian Law. In England our clerical Changelloi-s 
tniriHplanU'd tlm RiJinan coiitrivunce to evade the Statutes of 
** Mortmain.” 


The following i>u>wjige, Uken from Justinian, will exjdain this 


** lu former times, all fidei-commiHsa were inefTectual, because uo oue was 
comp<dlnhle to execute the trust vested in him : for iuhoritauces were 
trauHroitted to jK’rsoiis who could not validly Ik; made heirs, by desiring 
others who were cajmhle, to transfer the iuheritance to them. These 
s|»ecios of inlicriiaiices w^ere willed fidei-commissa, lK*(!au.se they were 
sanctioned by no^hond of law, but only rested upon the honor and 


5 S. D. A. Krp. 1U8, {htvimiehnnd Sintfh v. Simpmoi, East's Notes of Cases. 
2 Dig. lOft. Cki*trtar§n O. Q. Ahmftntiv, Xaii-tn.:re iVoot/etir, Matlr. S. A. Dec. for 

1849, p. IV. Ho the return to (h« hetuJ incnibor. of jewcU Oe}K)sitcd by other members, has 
haen held a good defence to an action by them against the mortgagee ; VS of 1824, 1 Had. 
8w Dn P< ^ karuuvan or managing member of a Malabar family, tec 2 Had. 

H. C R. 8 

That the managers of religious vudoafmeots arc Tnwtws, is only Uh» wvU prored by the 
instaneet in sthlch they have been brought up uiuier the Breach of Trust Act XIII of 
and the piovitioos of the Penal Code sitperscding that .\ct. .\$ to the genaral powers of a 
nunnakhater. Sec Sp. App. Si of J>i48, Mod. H, U. tor I 849 . p. 37. 1 Mad H. C. K. 2. 
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conscience of those to whom the request was adilrcssed. The Emperor 
Augustas, however, iuflueuceti by a desire to favor |)ei'sous phioed tu 
certain situations, or because a solemn aJjuratiou was directed to him 
by testators, or indignuut at the gross breach of fuUli of which some persona 
were guilty, ordered tlio Consuls to interpose their authority in these 
matters. And ns this was both just and ]>opular, iheit^ soon arose a 
permanent jurisdiction in matters of trust, and that jurisdiction became 
80 great a favorite, that a Prcetor was appointed to decide iipou uiatters of 
fidei-commissum, wlio was called JVmtor Fidei-eornmisbarius.”(<') 


§ 7- The following sueciiiet account of the origin and progress of 
the Roman Law is taken from Mr. Spenci‘'s work(/) : — 

“During the latter years of the republic, with a view to evade the 
prohibitory laws as ivgarde»l ^ucce^siolls and legacies, particularly the 
Voconian law, which pr(*clinled the a]»pniutineiit ol* a female, even an 
only child, a> hi-ir, by any one in(‘lud«‘tl in ilu* census, it had lH*coiue 
a practice to constitute by will, a qualified citi/iMi as heir, that is, in 
our language, universal <ievi^ee and executor, with a request that h(‘ would 
restore the inlieritan<*(‘, or a portion of it, to some person who could not take 
it hy d irect appointment. 

“Before tlie time of Angintus, the execution of such trusts was left 
to the honor of the person so selected. The solicitation of individiiiils, and 
some gross instances of breaches of the confnlencc* re[)osed, induced 
Augustus to interfere. First, he onh-red tin* consuls to compel the 
j)erformanc(‘ of such trusts, or Fi<lei-coiriinis.''n, as they woro termed ; and as 
this exercise of authority was siqqHU'ted hy the popular voice, it settled into 
an estahlishcil »Turisdictioii. At length Augustus created a prector at Borne, 
to whom the jurisdiction over tidei-commissa w’as espeeiaJly committed. 

Claudius added two others, one w^as w'ithdrawri hy Titus, whom Nerva, as 

» 

before mentioned, placed in the imf)f»rial Exchequr-r. 

“ In the provinces, the iTojses, from the time of Claudius, enforced the 
performance of trusts, as part of the extraf>rdinary jurisdiction annexed to 
his office. 

“ Why Augustus and his successors did not exert their authority to pro- 
cure an alteration in the law, rather tlian to secure the means of iu evaaioii, 
is a question on which we are left without any explanation from contem- 
porary or suljsequeut writers. The precedent has had a most material 
infinence on our system of jurisprudence. 

** The preetor fidei-commissarius at Rome, so Jong as the office was con- 
iinned, and the prccses in the provinces, personally decided alt questions as 


{e) lostit lib. it Ut. xxifL i i. 


(/) Eq. Jnritp, 4*6, 
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to tbi0 JeHcriptioo of trust Tite pnBsoB was assifttad a certain number 
of experienced junVconsulfs as assessors, of whom mention has already been 
The proceed in^i^ were conducted in this, as in every case addressed 
to the extraordinary jurisdiction of the procses, ‘not by means of formulas, 
which could not be adapted to such cases, but by libel, or by way of inform- 
ation, and without the formalities, either as regards the pleadings or the 
judgment which were pursued in Civil and Prcotorian actions ; and some 
rules were appli(‘d in enforcing fidei-commissa, which did not prevail as to 
similar mutters cognizable in the ordinary course of law. 

** The doctrine of trusts having been established in regard to wills, an 
attempt was made to introduce trusts in conveyances inter vivos, for the 
purpose of evading other provisions <»f the law. Thus a purchaser of land 
who desired to avoid serving those orticcs to whiidi, as owner, he would be 
subjected, or escuping from other liabilities, had the land conveyed in trust 
to soni(3 land-owner who alrently liebi oHice. To fnslrate these attempts an 
imjXM’ial rescri[)t was issued, whicdi pronounced that tb(‘ real owner should 
he liable to all Inirtbens and duties attaibing on the prop(*rty ; and after- 
wards it was declared that such convi'yances sboidd opcratci us a forfeiture 
of the estate. Wh<*ther conveyarices upon trust for legitimate* purpos<»s ever 
mine into use does not appear. 


Ah regards testamentary fidei-coimnissa, in the titiu* of Nero, Trebellins 
Maximus and L. A. Seneca being C^msuh, a senattis-consiilt was passed 
which has already been noticed, by which it wils enacted, that he to whom 
the inheritam^e was committed tidei-commissi causa, should, as quasi heir, 
have and lx* liable t<» all the aetions which were given by the Civil Law to 
and against an lieiv ; but as there eoubi be no trust without the appointment 
of an heir, the heir still retaiiu'd his legal character and name. However, 
as in many eases no one could be induced to take a bare office without 
profit, Vesjmsinn iu order to induce the heir to accept the inheritance in 
trust, allowed him to retain to himself one-fourth of the inheritance bene- 


ficially, in respect of which, in Justinian’s time, he was liable, pro ratA, to 
the obligations incident to tlm ohai'acter of heir, uidess he restored the whole 
to the tidei-cominh^sariu-s or as we say cestui tjuo trust, who in that case 
was liable to the whole of the burthens. Any specific estate on property 
might equally Iw given by way of fidei-comniiss ; and an intestate might 
impose a fidei-commiss on hia heir by legal succession. One great puTpoiie 
to which this scheme of fidei-commissary gift was turned, was, as already 
noticed, the entailing of estates withoat the power of alienation, on children 
and on IVeedmen, and tlicir descendants. 

** Originally the teatator could not eommatid — ho could only entreat ; hut 
after the validity i>f fidei*coiumissa was estahlislied, of course a testator 
might by positive words impose on his Iteir, a truH in favor of the ohje<*t8 
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of ilia booiify ; some wills were made ia that form, but in others the old 
precatoiy form was still adhered to ; hence a qaestiun naturally arosee 
whether in the latter case, the words should be considered as imperatire : 
Justinian settled tliis question, by ordaining that where the intention of the 
testator was clear, whether it were in direct or in precatory words, it 
should be equally eifoctual ; and our law has coufonned to this model. 

“ By the constitution of Justinian, where an estate had become vested in 
any one as heir, thougli there might be no evidence of any trust by writing 
or by w'itnesees, yet a [htsoii claiming to Ik* a fidei-commissarius (that is, 
cestui que tniftt,) might put the heir to his oath, and unlcvss ho denied that 
the testator had communicated to him any trust, he w'as held to be a tnistec,'* 

§ 8. Three things art* said to be indispensable to constitute a 
valid trust ; first, sullieient words to raise it ; seeoiidly, a dtdinite 
subject; thirdly a certain or ascertained object'^ It will of course 
be understood that no valid Trust can he fotind(*d on any intm’ost, 
the assignment of whieli i.s contrary to public policy, as for instance, 
an Officers half pay, or a right to property dep(*nding on tlu* issue, 
of a suit then {)euding, iVe. J/ilf on TrnstecH 4. 

§ 9. N(i particular form of words is necessiiry. Wonls of direc- 
tion, request, entreaty, reeornmemlation, hope, are sufficient, ])rovide(l 
they be imperative on the don(?e ; noi, excej)t as we shall presently 
mention, need there be any writing when the Statute of Frauds 
does not apply. If however it is left entirely in the discretion of the 
party to apply or not to apply the gift to tlie designated purpose, no 
trust will be created: Hill on Truster^^, 2h. Sec also Fox v. FoxM) 
And it must l>e remembered that Judges now lean against construing 
words of recommendation as impenitive, unless it Im} clear that they 
are intended to be used in u peremptory sense. Hill on Tnt^teen^ S3* 


ig) Cruiryit v. Colman^ 0 Veil, 322, 

{h) 27 neav, 301. 

♦ Where Die title to propcrt\ is proved to vest in a party by a written instrument, the 
late Sadr Court at Madras refused to recognize any Tniht in derogation of sucli document, 
anlets inch Trust wns declared in writing. 8. A. 122 of 1836, Ma/J. S. K. of p. 14, 
and S. A. 58 of 1858, Mad. .S, U, for 1 K.')S, p. h;,. nm J must suiimit with all deference to 
the Bench that this view of the law cannot tic maintained. In the earlier suit there were 
other circurostancci which might support the jadgment. In the latter case the judjrmcnt 
proceeds on the express ground that acconling to Hindu law the effect of a written instro- 
ment cannot tie varied but by docomentarr evidence. Bat it is conceived that a Troat 
may always be shown in equity by parol evidence. Sir Mn Pe*trhtgt ea$f, 8ugd. Vend, 
aad Par., p. 910. To hold otherwise would be to hold out a direct premium for fraud. So 
wbera according to English law the Statute of Frauds requires a writiog, and a contract 
has been allowed to rest in confidence and in parol rommuntcation, B<{fiity will enforce It 
against the party a*ho seeks to shelter U!iiu>clf l^bind the provisions «if ttic Statute. See 
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10. The eubject of the Trust must be definite ; so must its 
objecte: therefore, when real and personal property were blended 
together, and the whole given to A, “in full confidence that she 
would devise the whole estate to such of the heirs of the Testator's 
father as she might think best deserved a preference,” the Court could 
not say who were entitled. So where a lady in her life-time endors- 
ed a promissory note of £2,000, and sent it to another lady in a 
letter, whereby she gave it to the latter for her sole use and benefit, 
for tho express purpose of enabling her to present to either branch of 
the testatrix’s family any portion of the principal, or interest thereon, 
as she might dt;em the most j)rudcnt ; and in the event of her death, 
empowciing her to dispose of the same by will or deed to those, 
or either branch of her family she might consider most deserving 
thereof ; and stilting, that the endorsement was made to enable her to 
have the sole use and power thereof ; it was held, that the letter 
created a trust, the objects of which were too indefinite to enable the 
Court/ to execute it ; and that therefore the £2,000 formed a part of 
the donor’s personal estate. (^) 

§ 11, The onlinaty' division of Trusts is into JsJxpress and Implied, 
It is unnecessary for us to consider tnists as Executed and Executory 
and the doctrines flowing therefrom. The first class, Exjyress, is that 
which is created by the cxj)rc3S words of the jmrties : the second, 
Implied, is tfirtt wdierein the trust is deduced by the Law from the 
transaction, as matter of clear intention, though not to he found in the 
wonls of the parties; or which is engrafted upon the transaction 
by iinj)lication of Law, indejicndent of any particular intention of tho 
}>artios. Implied trusts are again divided into Constructive and 
liemlting Trusts, 

§ 12. It is su[>erfiuous to say more on the subject of express trusts. 
When? their aim does not controvert the public jjolicy of the Law, 
Equity will sec that they arc strictly and substantially carried out 

§ 13. “ Implied iru.sts,” says Storyij ) : — 

“May l»e divided into two general classes ; first, those which stand upon 
the presumed intention of tho parties ; secondly, those which are independent 
of any such intention, and are forc'od u|)oq the conscience of the party 
by operation of I^aw, as, for example, in cases of meditatci! fraud, impositioii, 
notice of an adverse e(|uity, and otlier cases of a similar nature.” 

Aaten P< 35 and v. Sugd. V. and P., p. SIO. Sm 1 Mad. H.C. B. tOOaad t ib. 
ST. which estahUsh the principle that in ao traniaetkm does the Hindh law ahiolately 
a writing. 

Stuhht and Sargon. Rten. f. 256. 


U) Kq. ittr. 1 1 
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§ 14. Thus where money is handed over by A to B, to be paid 
to C, there is an implied trust in favor of C even before he has 
given his assent ; and should C refuse, B will be impliedly a trustee 
for A, to whom by implication there is a resulting trust of the 
money the moment the object for which it was delivered has failed* 
So where trusts in a will partially fall through, from their indefinite 
or illegal character; or, after full execution leave a residue; the 
Executor will hold such funds free<l of the exprt'.ss trust, upon 
an implied resulting trust in favor of the heirs, or personal 
representatives of the testator, as the case may be. So when a 
conveyance is made to a grantee without any (rousidemtion, and 
without any express trust stated, there arises an implied reanliing 
trust in favor of the grantor. So wli(u*e a man buys land in tlio 
name of another, and pays the consideration money, the grantee 
holds upon an im[)Iied resulting trust for him who paid for the 
property. 

§ 15 , But as this resulting trust arises only from a presumption 
of the purchaser’s intention, it may be rebutted by any circum- 
stances which raise a stronger counter-presumption against such 
intention. The most ordinar}' c^se is that of a parent purchasing in 
the name of a child, when the same presumption does not arise as in 
the case of a conveyance taken in the name of a mere stranger ; but 
a presumption arises, founded on the natural love and affection 
of the parent, and his moral obligation to provide for his offspring, 
that he intended the purchase to be for the advancement of the 
child. A very striking instance of a rebutUil of this last presump- 
tion of English law, aris<^s in the case uf a Hindh family, which 
being undivided, the ])resum])tioTi of a purchase made by a father in 
the name of one of his huu.s is, that it is a Beiiamee transaction, 7 U)i 
for the benefit of such son, but for the wftole family ; and it is for 
the son asserting that he Ls beneficially entitled, to prove it. So in 
Oopeekrist Ooadiu v. GuTigaperscLtul Goauini^) the lx>rd Justice 
Knight Bruce in delivering the judgment of the Privy Council 
said: — 

** In thb appeal two questions of importance arise» one of fact, material 
only to the particolar parties to this litigation ; the other of law, interesting, 
not only to them, but to society at large among the natives of India, at least 
among the natives of Bengal The questions arise in this way : A wealthy 

(I) 6 lloorf* 9 1. A., p. M. It thould be bome in mind hnwerer, tbsl this U « 
not a Msdrsi esw. 
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native of the name of Rogoram Qosain, employed as a at 

CalcuUcty and having also mercantile concerns of his owii> made at diffeieiit 
periods of his life purchases of immoveable property in other names than his 
own ,* some of these purchases being made in the names of his sons, 
and some in the name of his son-in-law and of his brother. It is very much 
the habit in Jndia^ to make purchases in the names of others, and from 
whatever cause or causes the practise may have arisen, it has existed for 
a series of years, and these transactions are known as ^ Benamee ti'ans- 
actions ;* they are noticed, at least, as early as the year 1778, in Mr. Justice 
Hyde's notes, where, in a case that came before him in that year, Doe dem, 
Tilluck Seal v. Oour Hurry Day (Morton’s Dec. 249), the practice is thus 
mentioned : ‘ In mere personal demands, such as Bengal bonds, the Courts 
have upon consideration determined that the action may be brought in 
the iiarno of the person whose name is on the instrument, though it should 
l)e proved that he had no real interest in it. And the Court has so far 
complied with the very general practice in this country of using the names 
of other persons in more iKjrsonal demands, that in many cases the plaintiff 
had recovered on notes not in his own name, but in some other name, giving 
evidence that the transaction vviis really Ins ; such for iustance, that the 
money lent was his, that he took the Bond in the name of another.* Then 
he speaks thus in reference to real estate : ‘ but it cannot be allowed tp bo 
both ways, in the ease of a disj»ute of land, without directly qpntradictiug 
those former decisions of tlie C’ourt.* 

“In a much more recent cu.m*, which occurred in Sir Edward Byan^s 
time, Maha Uanee liusmUt Comarce v. BuUobdvb and othei’s, reported in 
Fulton, ilH3, >>’111011 report Sir Edward Ryan informs us is substantially 
accutate, it is said, “As far as the evidence goes, for there >vas no proof of 
the deed, the transaction is a simply henamce one, in the name of the 
complainant, but in truth for the benefit of Rajah Tez Chunder, It may 
be for religious purposes, but the tjuestion raised, w hether the Court wdll 
mognise a benamee trusteeship, or a trust upi>n a trust docs not arise. It 
lieiug once established, then, that the ti'nnsactiou is ‘ benamee^ the circum- 
stauco of the receipts Inung in the name of the complainant, proves notliing, 
that being in accordance with benamee usages. The complainant, therefore, 
has no title to call for the account, and tlie bill must be dismissed.” 

“Other cases were mentioned in the course of the argument, which came 
before the Sadder and other Courts, to the same efiect. The law upon this 
aabjeei was recognised by the Judicial Committee, in 1843, in the case of 
Bkmrm JPoa JPandey v. Muesumai Skatma Soondri XHbiak (3 Moore’a Ind. 
A.p|». Casea, 229) whoKo Lard Campbeli^ in delivering the opinioii of the 
Courts at page 240, says, * We have heard from the highest aitthority, from 
the authority of Sir Edward Eaei, and Sir Edward Ryaik (whoee most 
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'valoibte assistaoce we have in this case, mid it gives me a confidence that I 
ahonld not o&erwise have felt), that the criterion in these cases in India is 
to consider from what sonrce the money comos with which the purchase* 
money is paid. Here there has been no evidence given that the Appellant 
had any separate property, or that it was from his funds that any part of the 
purchase-money was paid ; therefore, I think, that so far on this part of the 
case no diilicuity can bo entertained, and that the whole of the property 
must be considered as joint property.'" 

** It is clear, and their Lordships are confirmed by the opinion of Sir 
Edward Ryan^ that the knowledge and assent of the person in whoso 
name the purchase is made is immaterial : to repeat the language of Lord 
Camphelly the criterion is, the quarter from which the money comes, and 
in the greater number of instances of henamee purchases they are made in 
the names of persons ignorant at the time of their being so made. In the 
present instance there is no question but that all the money was provided by 
Rogoram Gosain ; that is indisputable. 1 do not allude now to whetlicr 
the money was the joint property of Rogoram Gosain and Iiis brother. It 
is clear it was not the money of the individual in whose name the purchase 
was eflfected. If then the person in whose name the [>urehase was eflected 
had been a stranger in blood, or only a distant relative, no question could 
have arisen ; he would have been prima facie a trustee, and if ho desired to 
contend that the prima facie character of the tiwnsaction was not its real 
character, the burden would have rested on him ; but the individual in 
whose name the present purchase was effected was the son, and at that 
time the only son, of the person who made tlic purchase, and whose money 
it was, and it has l>een contended that that circumstance changes the pre- 
sumption, and that what would be the presumption in the case of u stranger 
does not exist between father and son ; that the presumption is advance- 
ment, and that, therefore, the burthen of proof is sliifted. Now, on this, as 
far as their Lordships can learn, there is no authority in Indian law, no 
distinct case, or dictum^ establishing or recognising such a princiftlc, or 
such a rule. It is clear that in the case of a stranger the presumption is in 
fiavor of its being a henamee transaction, that is a trust ; but it is clear also 
that in this country, where the persons in whose name the purcliase is made 
is one for whom the party making the purchase was under an obligation to 
provide, the case is different ; and it is said that that ought to be deemed 
the law of India also, not because it is the law of England^ but because it 
ia Ibunded on reason and the fitness of things, if 1 may use the expression, 
or natural justice, that on such grounds it ought to be considered the law 
of Jndift Now, their Lordships are not satined that this view of the role 
is aeeurate, and that it ia not one merely proprii juris. Probable as it may 
Im^ that a man may wish to provide for bis son to a certain extent, and 
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tiioagh it m*7 be hi« duly to do lo, yet there are other cooiideietkM 
belonging to the subject ; among others, a man may o^ect to makin g his 
child independent of him in his life-time, placing him in auch a position ae to 
enable him to leave his father’s house and to die, leaving infant heirs, thus 
patting tho property out of the control of the father. Various reasons may 
be urged against the abstract propriety of the English rule. It is merely 
one of positive law, and not required by any rule of natural justice to be 
incorporated in any system of laws, recognising a purchase by one man in 
the name of another, to be for the benefit of the real purchaser. Their 
Lfordships, therefore, are not prepared to act against the general rule, oven 
in the absence of peculiar circumstances ; but in India there is what would 
make it particularly objectionable, namely, the impropriety or immorality of 
making an unequal division of property among children. This might be 
more striking where there were more sons than one ; but if the objection 
exists, it does not become less where there is only one son, for the father 
may have others, and in such a case the same objectionable consequence 
would follow ns where several sons were in being. Tho note on this subject 
is clearly stated in fV, //. Macnagkten's ‘ Principles of Hindu Law,’ which 
wo learn from Sir Edward Ryan is cited as an authority in the Courts of 
Bengal, In the first volume, p. 2, he says, ‘ The most approved con- 
clusion appears to bo, that tho inchoate right arising from birth, and the 
relinquishmeut by the occupant (wheUmr effected by death or otherwise) 
conjointly create this right, the inchoate right which previously existed 
becoming ptTfected by the removal of tho obstacle, tliat is, by tlie death of 
tho owner (natural or civil), or hia voluntary abandonment. In ancestral 
real property the right is always limited, and the sons, grandsons, and 
great-grandsons of the occupant, supposing them to be free from those 
defects, mental or corporal, which are held to defeat the right of inheritance, 
are declared to possess an interest in such property equal to that of the 
occupant himself ; so much so, that he is not at liberty to alienate it, except 
under special and urgent circumstances, or to assign a larger share of it to 
one of his descendants titan to aiioUier. Witli respect to personal property 
of every description, whether ancestral or acquired, and with respect to 
real property acquired or recovered by the occupant, he is at liberty to 
make any alienatton or distribution which he may think fit, subject only to 
spiritual responsibility. The properiy of tho father being tlius restricted 
in respect of ancestral real property, and Wilis and Testaments beiug 
wholly unknovni to the Hindd law, it follows, for the sake of coa* 
sifteocy, that they must be set aside, where they are at variaiiee with 
the law ; otherwise, a person would bo competent to make a dispositiQit 
to take e£Ebet after his death, to which he could not have given eiect 
daring his life-time. A Will is nothing more or less than the legal 



OOFSSKAIttT aOB4I» V, OOKCUVSIUSAITI) 0O6Am. SOS 

of a mviV mtantioin, whi^ he wilk to be perfiooMl tfteir 
hk deelii ; hot willin|^ to do that which die law haa prohibHad!, OiWM 
be held to be a legal declaration of a man’s inteniiona There maf bt 
a gift in contemplation of death, but a Will in the sense in which it is 
understood in the English law, is wholly unknown to the Htndd system | 
and such gid can only be held valid under the same circumstances as tho^e 
under which im ordinaiy gift would be considered valid. What may be 
done inter vivos may not be done by Will. Of this description is the 
unequal distribution of ancestral real property. There ai^ certain acts 
prohibited by the law, which, however, if carried into effect, cannot, 
according to the law of Bengal be set aside, and which, though immoral, 
and (in one sense of the word) illegal, cannot be held to bo invalid. For 
instance, a father, though declared to liavc absolute power over property 
acquired by himself, is prohibited from making an umMjual distribution 
of such property among his sons, by preferring one or excluding another, 
without sufficient cause. This has been declared in tlie Ddyahhaga to lie a 
precept not a |>ositive law ; and it is therein laid down, that a gift or 
transfer under such circumstances is not null ; for a fact cannot be altered 
by a hundred texts. Then*, is nothing inconsistent in tliis, as the doctrine is 
rather confirmatory of the text, which declares the absolute nature of 
the father’s power over such projierty ; but it has been hold to extend 
to the legalising of an unequal distribution of ancestral real property, 
and thereby iuU*4’preted in direct opposition to a positive law, which 
declares the ownership of the father and sou to l>e equal with respect 
to this description of property. But it cannot legitimately bear such a 
construction. It cannot be held to nullify an existing law, though it 
may be construed as declaring a precept inojierative with reference to 
the power expressly conferred by the law, or, in other words, to signify 
that an act may be legally right though morally objoctiouable.* ” 

It is their Lordship’s opinion, therefore, that notwithstanding the 
Respondent was the only son of Rogoram Oosain w'heii the purchase 
was made, the objection in point of morality and of religion was a 
circumstance of conduct so strong, according to Ilindfi priuciples, Uiat it is 
not lightly to be assumed ; it forms an objection against importing into the 
Bindff law that rule of positive law which exists in England, I have 
omitted to observe that henamee purchases in the names of children, 
without any intention of advancement, are frequent in India ; that is 
reeoipiised in many cases, and, among others, in that of Amaree Tewaree t. 
Rat Rughoo Bun Sukai (3 Ben. Sud. Dew. Bep. 366), where may be 
fbund this sutement : *Tbe present case docs not appear to be at all of a 
nature with those henamee transactious which are pn^bited by the 
Begulaiions, as Shea Sithai, in making the purclmse in the name of bis 
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eldest S0119 acted only in conformity to the general iMage atkl enstooi itf 
the county, againat which the prohibitory enactment was nerer intended 
to apply.* ** 

** Their Lordships are, therefore, satisfied, that according to the law 
by which this case must be governed, the presumption in favor of its 
being a benamee transaction is different from that which would have 
existed by the law of England T 

§ 10 . '"The same doctrine” (of implied trust) writes Storyi ^) : — 

** Applies to the cai*e of securities taken in the name of a child. The 
presumption is, that it is intended as an advancement, unless the contrary is 
established in evidence. And the like presumption exists in the case of 
A purchase of a iiusliand in the name of his wife, and of securities taken in 
her name. Indeed the presumption is stronger in the case of a wife than of 
A child ; for siie cannot at Law be tho trustee of her husband. The same 
rule applie.s to the case of a joint purchase by tho husband in the name 
of himself, his wife, and his daughters ; and it will be presumed an 
advancement and provision for the wife and his daughter ; and the husband 
and wife will be held to take ono moiety by entireties, and the daughter to 
take the other luoiely.” 

§ 17. In tho (uisoH of joiiit purchases made by two persons, 
writes SUrrgM : — 

“Who advance and pay tho purchase-money in equal proportions, and 
take a conveyance to Uiem and their heirs, it constitutes a joint-tenancy, 
that is, a purchase hy them jointly of the chance of survivorship, and of 
course tho survivor will take the whole estate. This is the rule at law ; 
and it prevail.^ also in Equity under tho same circumstances, for, unless 
there are controlling circumstances, Equity follows the law. But wherever 
sucli circumstances occur, Courts of I'>]nity will lay hold of them to 
prevent a survivorship, aud create a trust, for joint-tenancy is not favored 
in Equity/**) 

“ Thus, if a joint purchase is made iu the name of one of the purchasers, 
and the other pays or secures his shai'e of tho purclm.se -money, he will be 
entitled to his share as a resulting trust. So, if two persons advance a sum 
of money by way of mortgage, and take a mortgage to them jointly, and cme 
of them dies, the survivor shall not have the w^ole money due on the mort- 
gage ; hut the repivseutative of the deceased party shall have his proportion 

(/) £q. Jar. §1204. (m) f 180$. 

(a) An ifiitaace of tbit anxiety cm ths part of Equity to lay bold <d^ciftniiistatteaa vdikb 
will cut down the presamption of a joini>toaancy, and so defaat tiirvivaraliip, la to bo 
fbond in the ease of Hohimmm r, Pnaimt : 87 Law Jonr. Cb. 805. Where itock bad been 
in the joint names of two, out of money suoding to their fomt account in the 
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m ft Iniftt ; Ibr the netare of the tnasaotioB, te ft ioftn of noiiqrt nqpali tfie 
pmmnptioii of aa mtentkm to lu4d the mortgage as a joioMemuioj. So^ if 
two persons jointly purchase an estate, and pay unequal proportion of tho 
p o r c ha se money, and take the conveyance in their joint names, in case of the 
death of either of them there will bo no survivorship ; for the very circom* 
stance that they have paid the money in unequal proportions excludes any 
presumption that they intended to bargain for tho chanco of survivorship. 
They are therefore deemed to purchase as in the nature of partners, and to in- 
tend to hold the estate in proportions to the sums which each has advanced,’* 

And in all cases of a joint undertaking or partnership, either in 
trade or in any other dealing, two or more persons who make a joint 
purchase will be considered in equity as tenants in common, or tho 
survivor or survivors as trustee or trustees for the representatives of 
those who are dead.(o) 

§ 18. Many other ciiscs arc stated in tlie books in which the 
Law raises an implied trust : they arc not likely to occur in practice 
in this countr}^ ; and it will only he necessary here to remind the 
reader of those numerous cases of constructive or actual fraud, already 
considered, of overreaching imposition, mistsike, and tho like, in 
which Equity will not jxjrmit the guilty party to benefit by his own 
cunning or misconduct ; but will fix on him an implied trust in 
favor of the party righteously entitled to the property which such 
fraud, &c., affects.* 

§ 19. As a Tru.st is a relation of confidence, and a gnituitous 
office generally speaking, no man can Ixi comjKillod to become a 
trustee at the nomination of another ; he should in prudence foimally 
disclaim, but bis disclaimer irui// be gathercfl from his acts. 

§ 20. If he acx'cpts, he may either do so by express formal declar- 
atio i, or by })roceeding to act in the trust : a man naay make himself 

iMnk it was held that the stock wai not neetwrilp to be held in Equity aa held in joint* 
tfoancr, but that the origin of the money and the actu and Intentione of the partlei might 
be looked at, and a conclusion in favor of a tenancy in common drawn from the circuBi« 
auneea. ** The circumstances” «aid V. C. Papt IVooi. ** here are j firat, the iottrcf from 
which tha parobase* money was derived, which was real cautc held iu common, tteooodly, 
when they come to execute e deed, they expreaily declared themaelvea entitled as tenaote 
in common. The third point is perhaps the atrongeat of all, viz., that the lady who nltinmei- 
ly became the tarvlTor, in her will, not only epeeka of her thereof the property and affaeta 
tediepoaeof It infitTorof her aicter charged with herdebU; but further than that, ahft 
ci^a that after the death of both, certain peymenta ere to be made Into the namea ef 
Tmeteei. These three eirenmataneea ebneurring have a force which any one of them 
aepafately might not perhape have bad/’ But ace Bono r, PoPard, 34 Beav. 2SS. 

Inkc T Crnddoek, 1 and T. Lead. Ca. Eq. m, U edition. 

• See Ante Topic XVfl. 
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a Trustee cte mi fort by acting as a Trustee, when he has not 
been appointed. Where he has accepted, he cannot capriciously 
throw up his trust at any moment that it may suit his interest or 
convenience. An instance of this will be found in the case of Syed 
Hamed v. Keralcoose, quoted in my work on Evidence. 

§ 21. The following are the properties of the office of a Trustee. 
1. A Trustee having once accepted, cannot afterwards capriciously 
renoiiruje liis Trust. 2. He cannot delegate it. 8. In the case of 
co-trustees, the office must be exercised by all the trustees jointly. 
4. On the death of one trustee, the tnist will survive. 5. One trustee 
(acting bonA fid(^) shall not l>e liable for the acts of liis co-trustee. 
G. A trustee shall derive no emolument from the office. 

§ 22. A Trustee* after acting, cannot renounce at liis own option. 
He may be discharged by a Court of E(|uity, or ly virtue of an 
express provision for the ap[)ointiiient of new trustees in the deed, or 
will; or by the universal consent of the parties interested in the estate. 
So in Doyle v. lUakeJu) Lord liedendale said : — 

“ Exocutors iiruibt either wholly rciiouuct*, or if they act to a certain extent 
m executors, and Uike upon them tlint character, they can he ilischargetl 
only by nilniinistering the effects themselves, or by putting llie administnition 
into the hands of a Court of Equity.” 

g 2.‘l. Ihit advantage cannot be taken of a power of new appoint- 
ment for tin* pinqmse of fraud ; and therefore if a trustee will not 
rountermnee, or participate in, a breach of trust himself, jis when the 
wife is ini|K>rtuimto that her husband should be accommodated out 
(ff the trust funds of her marriage settlement, but is nevertheless 
willing to 1 ‘etire, in order that some one less scrupulous than himself 
may l>e apix)inted, he will not thereby escape his responsibility. 
The maxim qui far 'd jyrr aliuin facit }>€r applies. So in Feame 
v. Peurae(^^ wheix* a retiring trustee, in the exj)ectation that a new 
ti-ustoo would be appointed, but such ap]>ointment was never made, 
executed a transfer, of tlie trust funds into the name of tlie new 
trustee, who allowed a broach of trust to be committed, it was held 
that the retiring trustee was liable for the breach of trust. 

g 24. A Trustee cannot delegate his office, without express 
authority so to do in tlie Trust Deed ; for the prixnty between liim 
and the author of Uio Trust is one of coufideuco ; avud delegatm non 

§ 6 J2. 

( 7 ; i a l.ef. n\, ir) £ Jur. n. # S43 



TRUST CAKKOT BE DELEGATED. 


807 


potest delegare, Thei'efore, if he trusts tlie execution of his duty to 
a stranger, or his attorney, he will he liahlo personally for any 
loss that may happen. 

So in Kilhee v. Siieydjif) when it was luged that the Executor 
was liable for the default of liis servant, Sir A. Hurt said; — 

** That is the rule. It is hnnl oeeasionally, where the executor has acted 
witli p^ood faitlt ; hut it is established, and it is l)eiieticial in geneml. The 
rule, however, is governed by circumstances ; and if a testator points out an 
agent to be employed by the executor, I think if such employee received u 
sum of money, and immediately made default, the executor would clear 
himself by showing that th<* testator designated the |>ei‘son, aud that he 
could not by the exercise of reosouable diligence recover the money. But 
the excuse of imsonable diligence is .still nsjuired. The ellect of a 
recommendation is to discharge executors to the extent of selecting, but still 
the person recoinmcndcHl is the agent of the executors, and they are bonnd 
to use diligence in kmking after him : the question then iM'conies one ot 
wilful default, not concluding the executor by the mere fact of loss arising 
from such employee : nor does the diligence which is r(H|uircd diMiiaiul that 
he should institute u suit against the agent, hut only that lie slioiihl have 
been vigilant, and have called upon him to account : he may he able ti» 
show some discreet aud reasonable ground for not having sued him.” 


§ 25. This rule does not apply to the employment of an Agent 
for carrying out mere ministerial acts when the Trustee rettiins the 
supervision and control over tlit; |>crsnn so employed. flUl on 
TTUstees 500. And on this principle and to this rjualithid ext<mt the 
Trustee iiwiy delegate wliuu there is a necessity for so doing ; m 
ratione cessai lex. 


** There are/' said Lord Ilanlvoch in Kx parlr 

‘*Two sorts of necessity; tirst, legal necessity ; and, secondly, moral 
necessity. As to the first, a distinction prevails. Where two executors 
join in giving a discliarge for money, aud one of them receives it, they 
are both answerable for it ; l)ecau.Me there is no necessity for iKith to join in 
the discharge, the receipt of cither being sufitcient ; hut if trustees join 
in giving a discharge, and one only receives, the otiicr is not answerable, 
because his joining in the discliarge was necessar}*. Moral necessity is 
from the usage of mankind ; if the trustee acts as prudently for the trust as 
he would have done for himself, and according to the usage of business ; as 
if a trustee appoint rent to he paid to a banker at that time in credit, 
but who afterwards breaks, the trustee is not answerable : so in the 
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•niplojmeiKt of ftewards and agents ; for none of these cases are on ancoti&t 
of neeessitj, bat because the persons acted in the usual method of businesa*” 

The judgment of Lord Coitenham in the case of Clough v. BomdJ^) 
sums up in luminous terms the whole law on this part of the 
subject. It is worthy of all consideration at the hands of pariieB 
taking upon themselves fiduciary responsibilities : — 

It will be found,” says His Lordship, “ to be the result of all the best 
anthorlties upon tlie subject, that, altliough a personal representative, acting 
•trictly within the line of his duty, and exercising reasonable care and dili- 
gence, will not be responsible for the failure or depreciation of the fund in 
which any part of the estate may l>o invested, or for the insolvency or mis- 
conduct of any person who may have possessed it, yet, if that line of duty 
bo not strictly pursued, and any part of the property be invested by such 
personal representative in funds or upon securities not authorised, or be put 
witliiu the control of persons who ought not to be entrusted with it, and a 
loss bo thereby eventually sustained, such personal representative will be 
liable to make it good, however unexpected the result, however little likely 
to arise from the course adopted, and however free such conduct may have 
been from any improper motive. Thus, if he omit to sell property when it 
ought to l}e sold, and it bo afterwards lost without any fault of his, he is 
liable ; Phillips v. Phillips ;(**) or if he leave money due upon personal 
security, which, though good at tho time, afterwards fails ; Powell v. 
JEvans^^^f^) Tehbs v. CarpenterM) And the case is stronger if he be himself 
the author of tho improper investment, ns upon personal security, or an 
uuautlmrised fund. Thus, he is not liable, upon a proper investment in the 
3 per cents., for loss occasioned by the fluctuations of that fund ; Peat v. 
Crane, If) but he is for the fluctuations of any unauthorised fund ; Hancovn v. 
Allen^i*) Howe v. Earl of DarimQu(hA*0 So, when tho loss arises from the 
dishonesty or failure of any one to whom the possession of part of the estate 
has been entrusted. Necessity, which includes the regular course of busi- 
ness in administering the property, will, in ecjuity, exonerate the personal 
reproseutativo. But if, without such necessity, he^>e instrumental in giving 
to the person failing possession of any part of the property, he will be liable, 
although the person possessing it l)e a co-executor or co-administrator ; 
Langford v. Gascogm^^) Lord Shiphroak v. Lord Hinehimbrookji^ 
UmdetfiDood ▼. StevensA^ 
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TRUSTEE, HOW FAR LIABtE FOR ACTS OF CO-TRUSTEE. 

It will be seen therefore that though a trustee cannot delegate his 
entire trust by abdicating his functions, he may employ all proper 
agents, as bailiffs, collectors, and the like ; for this is implied in his 
authority. Quando mandat ur aliquid, mandat ur et omm per 
quod pervenitur ad Ulud. Again ; Omne majua continet in ee 
minus. And ; Cui licet quod majns, non debet quod minus eat, 
non licere. 

§ 26. Where the Trust is vested in co- trustees, they all form 
one collective officer, and all must join in the execution of the 
duties of the office, unless the trust Instrument contains express 
directions for the administration of the trust accoi’dinir to the 
decision of the majority of the Trustees. //i7/ on Trusters 298. 
There is an exception moreover in the case of trustees of a public 
character, as in cases of charitable and j>ublic trusts, where the 
majority will bind the minority. Perry v. Shipway and every 
executor and administrator has a full control over the personal 
estate, independent of his co-executor.s and adininistnitors, neverthe- 
less it is the duty of each to watch over : and if necessary, to correct 
the conduct of the other. Stales v. Grayff): and if a co-irustec 
or co-executor enables a person to rec(?ive money, and he pays 
it to the co-executor who misapplies it, the co-executor who enabled 
the party so to receive and pay over the funds, will be liable ^ 
Coivell V. Gatcomhe.{9^ 

§ 27. A bare authority committed to scvtuvil [)ersonH is 
determined by the death of one; but if couj)led with an interest, 
it survives. Therefore the office of Trustee survives; otherwise 
the more precaution a man took to secure the execution of the trust 
by increasing the number of the trustees, the more he would increase 
the risk of defeating his own intentions. 

§ 28. One trustee, in the absence of fraud, is not liable for 
the acts or defaults of his co-trustee, whether there be a proviso 
to that effect or not in the original instrument. Tlie leading 
case upon this i« the old one of Tovmley v. Bherhome.lt^) 

There, A, B, C and D were trustees of some leasehold premises. 
A and B collected the rents during the first year and a half 
and signed acquittances; but from that period the rents were 
mufannly received by an assign of C. Hie liability of A and 

fi| a4«r. a mrnd 1015. if) If UwJ.aii. 185. 
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B during the first year and a half was undisputed, but the question 
was raised whether they were not also chargeable with the 
j-ents which had accrued subsequently, but had never come to 
their hands : — 

The Lord Keeper Coventry” (says the reporter) “ considered the case 
to 1)6 of great consequence, and thought not to deteimine the same suddenly, 
but to advise thereof, and desired the Lords the Judges Assistant to take 
the same into their serious consideration, whereby some course might be 
settled that parties trustees might not be too much punished, that it should 
disheai'ten men to take any trust, which would be iuconveuient on the one 
side, nor that too much liberty should be given to parties trustees, lest they 
should be emboldened to break the trust imposed on them, and so be as much 
prejudicial on their side. And the Lord Keeper and the Lords the Judges 
Assistant afterwards conferring together, and upon mature deliberation con- 
ceiving the Case to bo of great importance, his Lordship w^as pleased to call 
unto him also Mr. Justice Crooks Mr, Justice Barclay ^ and Mr. Justice 
Crawley^ for thoir asHistanco also in the same, and appointed precedents to 
be looked over as well in the Court of Cliancery as in other Courts, if any 
<’Ould bo found touching the points in question ; whereupon several prece- 
dents were proiluceil he- fore them, some in the Court of Chancery and some 
in the Court of Wards, where parties trustees were chargeable only accord- 
ing to their several and respective receipts, and not one to answer for 
the other, hut no precedent to the coutrary was produced to them. Where- 
upon his Lordshif), after long and irmture deliberation on the Cose, and 
serious advice w'itli all the said «Iudges, did this day in ojKjn Court declare 
tJie resolution of his Lordship and the said Judges — That where lands 
or leases were conveyed to two or more upon trust, and one of them receives 
all or the most part of the profits, and after dyeth or deenyeih in his estate, 
his co-trustee shall not ho charged or l)e compelled in tlio Court of Chancery 
to answer for the receipts of him so dying or decayed, unless some practice, 
fraud or evil-dealing appear to have been in them to prejudice the tiiist ; for, 
they being by law joint tenants or tenants in common, every one by law may 
receive either all or as much of the profits as he can come by. And it 
being the case of most men in those days that their personal estates do not 
suffice to pay their debts, prefer their children, and perform their wills, they 
are enforced to trust their IVicods with some part of their real estate to make 
up the same, either by the sale or the preception of the profits thereof ; and 
if snch of their fViends who carry themselves withont fraud should be chaige- 
able out of their own estate for the faults and deficiencies of their eo-tmsteea 
who were not nominated by them, few men would undertake any mth trust 
And if two executors be, and one of them wastes all or any part of the 
estate, the devastavit shall by law charge him only, and not the co-executor, 



LUfilLm' FOR SIGNING RECEIPT. 


31J 


and in that case mquUai sequitur leqem, there being many precedents 
resolved in Chancery, that one executor shall not ahswer nor be chargeable 
for the act or default of his companion. And it is no broach of tmst 
to permit one of the trustees to receive all or the most jiart of tlie profits, it 
falling out many times that some of the trustees live far from the lands and 
are put in trust out of other respects than to be troubled with the receipt of 
the profits. And albeit, in all presumption, this case had often happened, 
yet no pi’ecedent had l>eon produced to his Lordship or the Judges, that in 
any such case the co-trustee had been charged for tlie act or default of his 
companion ; and therefore it was to be presumed that tlu^ current and clear 
opinion had gone that ho was not to be charged, (it having not till of late 
been brought into question) in a case that by all likelikood had often liappen- 
ed. But his Lordship and tlie said Judges did resolve, that, if upon the 
proof or circumstances the Court should be satisfied tliat there had lK*en any 
dolut maltiSy or any evil practice, fraud, or ill intent in him that |)eimttted 
his companion to receive the whole profits, he should be charged though he 
received nothing.” 

§ 29. A Trustee who signs a receipt for mere coufoniiity's sake 
shall not be answerable for the misapplication of the fund by the 
trustee who receives, provided such receipt by one Is justified by 
the circumstances. So in Fryer v. MaHUulale}}) where the Testa- 
tor gave leasehold property to three trustees for sale, and to hold the 
produce as part of his residuary estate, and appointed the same three 
trustees his executors. After his decease the three trustees sold the 
trust premises in their character of trustees, and all joined in 
the execution of the conveyance and of the receipt for the purchase 
money. The whole of tlio purchase money was in fact received by 
one of the trustees, who wjw a solicitor, and a<.*ted in that capacity 
to tlie trust, and who hud died iasolvent. P W'as tlie survivor 
of the three tnistees. The plaintiff M was a legatee of 300/., which 
was by the will directed to the separately invested and paid 
to M by the trustees at twenty-one. 8ir If. P. M W/, V. C., said : — 

Looking to the rccent cases, I cauuot help seeing, that, even in the case 
of executors, the old rule has been a good deal modified ; and tliat 
the bare circumstaoco of au executor joining in a sale will not preclude 
him from showing tliat he did so for the sake of conformity ; alUioiigb 
he has a stronger case to make out Uiau trustees, who will, iu the absence of 
other circumstances, be taken to have joined out of conformity, and the onus 
of proving tlie contrary is thrown on the person seeking to charge such 


{«) 21 loi. 
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m trustee. In tite cm where three trueteee job, if it can be ithown that oae 
uloue received the money, it ia at once clear that the others could only have 
joiued for confoimitj’s sake. There is no longer any case of possession 
of trust funds by tliat trustee. It is true, that if he leaves the money 
too long in the bauds of a single trustee, then another head of equity arisesi 
vis., laches, and nogleet of his duty in providing for the safe custody of the 
fund, lu this case it is found by the chief clerk’s certificate, that 
premises were given to the three us uustees upon trust to sell ; that 
the throe did contract to sell and sold as trustees. Then it is alleged (but it 
does not appear ou the certificate) that one aioue of the trustees, acting 
as the solicitor of the trust, was allowed to receive the fund. That would 
clearly be perfectly regular ; and as to cliarging Picquot for wilful default, 
no such case is alleged iu tlie pleadings. 1 must, therefore, hold him 
not liable.” 

§ 80. But he must not let the fun<l lie in the hands of the 
receiving trustee. In Brive v. Stokes, iJ) the leading case on this 
subject, Mitorioif and Fielder, two tiiistees with a power of sale, 
conveyed the estate in 17S4 to a purchaser, and both signed the 
receipt, but Fielder alone actually received. In 1794 Fielder died 
insolvent without having accounted for the money paid to him, and 
it was proved in evidence that Mooring wa.s conusant of the mis- 
employment of the fund, though he took no active measures for 
recovering it otit of FiMcrs hands. Lord Eldon .said: — 

“ Though a trustee safe if he does do mure than authorise the 
receipt and retainer of the mouey so fur as the act is within the due execu- 
tion of the trust, yet if it i> proved that a trustee, under a duty to see 
his co-trustec shnll not retain the money beyond the time during which the 
trausaciiou requires retainer, admits that, with his knowledge, and therefore 
with his consent, the co-trustee has not laid it out according to the 
trust, but has kept it or lent it in opposition to tiic trust, and the 
other trustee j>ermits that for ten years together, the (picstion then 
turns upon this, not whether the receipt of the money was right, but 
whether tlie use of it sul^equeiit to that receipt was riglit, after Hie 
knowledge of the trustee tliat it had got into a course of abuse. As soon tm 
a trustee is fixed with knowledge tliat his co-trustee is misapplying tlie 
money, a dnty is imposed upon him to bring it back into the jowl 
enstody of those who ought to take better care of it.’* 

And Mooring was made answerable 
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§ 31. If <me trustee have uotioe of a hreeoh trust by his 
eo-trustee and conceal it, or do not take active steps to protect 
the interest of his cestui que trust, he will be himself respon* 
sible. Where a breach of trust is threatened, he must prevent it, if 
necessary, by injunction; where it has been already committed, 
he must take all necessary and prudent steps, even by a suit if 
expedient, to procure the restoration of the tnist fund to its original 
condition. 

§ 32. A Trustee is entitled to no emolument or remuneration; 
for the office is not only tiduciaiy, but gratuitous. In the words of 
L(M'd Chancellor Talbot in the Leading case of Pelt v, IlobinsonA^) 
“ It is an established rule that a trustee, executor or administrator 
shall have no allowance for his care and trouble, the reason of which 
seems to be, for that on these jiretences, if allowed, the trust estate 
might be loaded and rendered of little value.’* We have already 
considered the rule that jiersuns in a liduciary charac^ter shall 
not purchase from, or make a jirofit by, their relation.(b 

Thus an Executor shall receive no compensation though ho 
may have carried on a business by the directions of his testator : nor 
for carrying on the business of his deceased ])artner: nor shall 
he make a profit out of his trust by his own professional business ; as 
in the case of an Attorney, Solicitor or Aiictioneer.(»0 The Chair- 
man or a Direcrtfjr of a Company cannot denve profit beyond 
his salary. A mortgagee is a trustee for the mortgagor : and on sale 
shall recover nothing beyond the principal ami interest of his 
debt A trustee ought not to be ap[)ointed a receiver with a salary 
or commission, for he thus makes a profit out of the estate. So in 
Kerahoose v. Serlef^O the order of the Supreme Court eraj)Ower- 


(i) 2 W. and T. I^ad. Ca. 20G. 

(0 See Ante, p. 223; and »ce Bentley t. Cravtn ; 18 Ikav. p. 73. A truftee coniiot 
parehase the Tmit property. 

(*») In Craddock r, Pipor, 1 Mac. and G, CC4, l/>rd CoUenfiam, C., held that a troftee, 
not ing ag solicttor in a »uit for hie ccMoo quo tr'iut or for bimaelf and hi* co-tr«*tee», or 
himtelf and hi* ctotui que trutt jointly, i* entitled to receive hi* usual coil*. But the 
madnen of thii decision w*» quertioued by Lord* Cramoorth and Brougham in Hanoou ▼. 
iiotlKe, 2 Maeq. SO, and there teens to be no f^ood reason for inch a deporuirc flrom tht 
ordinary rule. See LtMcotu r. WimUar, 9 Ho. IW; Brougkttm r. Broughton, 2 Sm, nod 
OHT. 5 I)e G. M. sud G. 160. It aceint that a mortgagee acting at hi* own aoUciUnr 
In m Ibreddonrt or redemption tuH wfll only be allowed coeto oat of pocket Bclator r. 

8 4nr. IL 680, Price r. McBeth, 33 L. J., Ch. 460. 

im\ 4 Mowe t F. C. C. 



814 TRUSTEE KEEPING, USING, PROFITING BY FUND. 

ing the Registrar to act as next friend in infant suits was disallowed, 
bemuse of the possibility of lus making money by bis fees out 
of such suit. 

§ 33. A trustee may expressly contract with the author df 
the trust for compensation, but the Court will watch such a bargain 
with jealousy. 

§ 34. But a trustee is entitled to be reimbursed his expenses out 
of pocket, and therefore where an attorney is trustee, although 
he cannot charge for his time, trouble, or attendance, he may for his 
actual disbursements. And the rule that a trustee shall make no 
profit out of his trust does not apply to his partner. Thus where a 
trustee who was a solicitor employed his partner to act professionally 
in the trust affairs, on the understanding that the partner was to 
have all the profit arising from such emplo 3 mient, the partner’s pro- 
fessional charges were allowed.(o) 

§ 35. Any profit made by a Trustee from his trusteeship, belongs 
to the cestui que trust So in Sugden v. Crodandip) where a testa- 
tor appointed two trustees and executors of his will, but by a codicil 
he excluded them and appointed two other persons. One of these 
retired in consideration of £75, paid to him by one of the excluded 
trustees, and executed a deed appointing the excluded trustee to act 
as trustee in his room. The Court directed the new trustee to 
be removed, and the deed to be cancelled ; dechired the conveyance 
to be void ; and directed the £75 to form part of the assets, on the 
principle tliut profit derived by a trustee, either from the trust pro- 
perty or from his office of trustee, belongs to the cestui qui trust 
And where a Trustee employs trust funds in his own trade or 
business, whether he keep them separate fi'om or mix them with his 
own funds, the cestui qu^ trust may elect to have the profits made 
by the trust funds instead of interest. Thus in the Heading case of 
Docker v. SoimsM"^ where trustees had j)aid trust moneys to the 
credit of their account with their bankers, not disting uishing them 
from funds employed in their own business, Lord Brougham^ C., held 
that the cestuis que trust might, at their option, charge the trustees 
with interest or with a proportionate share of the profits. ** Wherever/’ 
said his Lordship, a trustee or one standing in the relation of a 
trustee violates his duty and deals with the trust estate for his own 
behoof, the rule is that be shall account to the cestui que trust 

(«») Clack Y, Cttrlfn. 30. L. J., cb. 039. ( JP) 3 sad 0. 192. 
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for all the gain which he has made/* And in answer to the objec- 
tion that in such a case it might be impossible for the Court to take 
the account he says^ “The last person who can be heard to argue 
iiom the difficulty of tracing or apportioning the profits of the mis- 
applied fund, is the man whose breach of trust has caused the mis- 
application and created the difficulty. When did a Court of Justice, 
whether administered according to the rules of Equity or Law, ever 
listen to a wrong-doer s argument to stay the arm of justice, grounded 
on the steps he himself had taken to prevent his iniquity from being 
traced ? Rather let me ask when did any wrong-doer ever yet possess 
the hardihood to plead, in aid of his escape from justice, tlie extreme 
difficulties he had contrived Uj throw in the way of pursuit and 
detection, saying, you had better not make the attempt, for you find 
I have made the search very troublesome ? Tlie answer is, the Court 
will try.*’ 

Should the difficulty in ascertaining the stiibi of profits arise that 
may be a reason to induce the Court to charge the trustee instead 
with interest, with yearly rests, that is with compound interest. See 
Jones V. Foxaliy) and the same interest will Ikj charged if he pays, 
the fund into his own account at his l)ankei*s, though he does 
not actually employ any part of it in his trade or bu8inesH.(») 

§ 36. Where a trustee or executor keeps in his own hands funds 
which he ought to have invested, though he makes no profit, he will 
be liable to be chaiged interest. . There is a great difference between 
negligence and corruption. In England sj>ecial facts arc required 
to charge, in such a case, more than 4 per cent. Here, where the 
rates of interest are so much higher, a Court might prolmbly 
feel itself justified in awarding a far higher rate according to circum- 
stances. In Flanagan v. Nolan, Sir AnUunuj Hart said 

“ There are two things to lie kept in view ; first, we are not to look 
80 closely into the dates of a running account, to calculate interest upon it, 
as to deter respectable men from undertaking the office of executor ; and on 
the other hand wo arc not loosely to permit any man, however respectable, 
to retain the money of others in his hands without making it productive. 
An executor*s duty in this respect is to deal with the trust estate as a pro- 
vident man would deal with his own, and every provident man makes 
interest of his money when he has got together a sum which be thinks to 
be worth while to lay out at ioteresf* 

(r) 15 Bear. S92. 

(i) WiUmm v, 15 Bcav. 161 ; TvurnHnd v, Tviciucnd, 3 Jur. d. p. 506. 
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§ 37. The principle of charging interest against a trustee who 
has not invested, but kept the trust funds in his own hands, was 
considered in the case of the Attorney General v. Alford.V) 

Lord Cranwoh'th said : — 

First of all, it is a question of fact what conclusion I am to come 
to as to the conduct of this gentleman in point of facts ; and, secondlj, 
what are the principles which regulate this Court in dealing* with executors 
and trustees having money iu their hands which they ought to invest, 
and do not invest ; what is the mode in wiiich it is to deal with them 
in respect of interest — wliethcr at 4/. or 5/. per cent., or compound interest 
at 5/. per cent., or, under some circumstances, to make them liable for 
the amount of Consols which would have been forthcoming if they had 
invested it properly. Now, I have ever since I was first at the bar always 
felt that to be one of the most unintelligible questions possible : there is no 
defining the rule. Prinia facie, every executor and trustee who holds 
money in his hands is chargeable with having that money forthcoming, and 
to bo charged with interest at 4/. per cent. : almost always to be charged 
with interest, because it must be presumed he made interest ; and the 
interest of tlio Court, as it is called, is 4L per cent., w^hich w^as a sort 
of medium iu former times l>etweeu that which vigilant and sluggish 
persons got. The former got 5/. per cent., and the latter got 3/., and this 
Court lias alw’ays treated 4/. per cent, us the interest to be charged. That 
being so, the Court has iu latter days rather more broken in upon that prin- 
ciple since 1 ceased to bo a practitioner in the Court than it did previously. 
Although it did so to somo extent while I was a practitioner, it has 
gradually crept in to charge executors with Cd. per cent., sometimes 
witli compound interest. That is comparatively very modern, because, as I 
remarked at the time the matter was argued here, the case of Raphaal 
V. Boehm^ which was before Lord Eldon^ always left a great impression 
upon my mind when ho said it was the first instance of the kind he 
bad ever aecii, and ho hoped it would be the last — meaning, I suppose, that 
it was a harsh and not a justifiable moilo of dealing. I will state shortly 
why 1 confess 1 do not quite understand tlie principle upon which the Couit 
prooeeds in these oases. 1 do not know tliat 1 shall not be able, never- 
theless, satisfactorily to come to the conclusion I do iu the present 
case. But 1 do not quite understand, I admit, the grounds on which 
the Courts have proceeded. You will find it stated iu many of the cases 
it is done in posnam to punish the ex^utor. What is the meaning of that — 
to punish the executor ? Why not {mnish him by making him aocooni (or 


( 1 ) 1 Jiir. 1 ). fc. r*. 381. And tae Ant* p. i 
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more principRl than he has reoeiTed, if jon pojiiih him bj midciiig him 
account for more interest than be has received ? What the Court ought to 
do, I think, is to charge him only with that which he has received, or 
that which it is justly entitled to say he ought to have received, or which it 
is justifiably entitled to say wo think ho did receive, f^itlier it was proved 
that ho did, or he is estopped from saying ho did not, I do not think there 
is any other intelligible ground for charging an executor with more interest 
t h a n he has made tliau one of those propositions. If it is not miscon- 
duct which warrants you in coming to the conclusion tliat, in point of 
fact, he did receive, or is estopped from saying he did not receive, it 
does not seem to me to be a ground for charging him with auytliing ho did 
not receive, if it is not misconduct contributing to that particular result.*’ 

§ 38. But where the breach is committed with the knowledge 
and sanction of the cestui que trust, who has derived the benefit of 
the transaction, it does not lie in his mouth to charge his trustee 
with any subsequent loss. So in Griffiths v. JWteri») it was 
decided that 

•‘The Court will not visit a li'ustee with the consequences of a breach of 
trust committed with the sanction or by the desire of the cestui que trusty 
or of one committed without such sanction or desire it, when it comes to the 
knowledge of the cestui que trusty he has acquiesced in and obtained the 
benefit of it for a long period.” 

§ 39. His expenses mean his reasonable and necessary expenses. 
Thus he is generally entitled to his costs of legal proceedings, when 
they are not occasioned by his owui miscoiiduct. 

§ 40. By the Indian Administrator Generals Act VII of 1849, 
Sec: 58, the old charge of 5 per cent, which Indian executors had 
customarily been allowed for their trouble, is taken away. 

§ 41. Where the fund is outstanding, as a debt, a trustee must 
be diligent in getting it in ; for the first duty of a trust<‘e is to place 
the trust property in a state of security ; and he will l>e personally 
responsible for any loss which happens through his own negligence. 
Thus, in Tebbs v. CarpcnterJ<^) a testator had directed the money 
arising from his rent to be invested by his executors in the 3 per 
cent, annuities, for the purpose of accumulation. Arrears were 
incurred to the amount of 1,500/., and from the tenor of the Master's 
report, it was evident, that, by the employment of proper means, the 


(u) 2b Bmsf. 236. 
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whole of the arrears might have been recovered. The executm 
produced no evidence in justification of their conduct. Sir Thomas 
JHumer said : — 

“ I am anxious not to discourage persons from acting as executors by 
throwing difficulties in their way, and I am willing to make eveiy proper 
allowance ; but, I must not forget the established doctrine of this Court. 
If persons accept die trust of executors, they must perform it ; they must 
use duo diligence, but not suffer infants to be injured by their negligence. 
If there be crassa negligentia^ and a loss sustained by the estate, it falls 
upon the executors. Here for want of evidence, I cannot say that all this 
rent could not have been recovered ; and I am reluctantly obliged to assume 
that no exculpatory evidence could be produced, and therefore they must be 
charged with these arrears. Interest upon the arreai's was but faintly 
pressed for, and ought not to be given.” 

§ 42. He must not leave out the fund upon personal security. 
He must place it in some responsible bank ; but not to his own 
credit, nor must he use, or mix it with his own funds. Thus in 
Massey v. Banneri^) where A and B were trustees for creditors, and 
C acted for them in collecting the debtor’s estate, and paid the assets 
into a liank to his own account, and, on the failure of the bank, 
A and B tiled a bill against C to compel him to account for the loss, 
Lord Eldon said : — 

is liable in the same manner as other i)ersons acting as trustees, 
executors, receivers, or assignees ; and the principle applying to all these 
classes of {lersons is properly expressed in tliese terms — That the Court does 
not expect them to take more care of the property entrusted to them 
they would do of tlioir own. If a receiver of the Court undertake to 
receive rents in the country, he cannot send them in cash, and if he collect 
them in paper, taking the same care with respect to it as a reasonable 
attention to his own afbiirs would dictate to him if it was for himself, if he 
remits what he has collected by the best bills he can hud, by the same 
means that would be reasonable if it were on his own account, then I should 
say that it would be very difficult to charge him, for he has done the best he 
could for his employers. But I cannot persuade myself that the principle 
is satisfied, unless the result is as beneficial to them as it would be to 
himself. If an assignee pay money into his banker's hands as money 
belonging to the estate, and the banker fails, the assignee is undoubtedly 
clear from the loss ; but if instead of distinguishing it, he pays it all into his 
own account, then it is his aocount thw, there is nothing like a declaraticii 
of trust of it, and it is familiar to cmisider him as having it in the banker's 
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himds for himself, making him liable for it, and chaining him with intemt 
at the rate (since the late statute) of 20?. per cent. This is because, if he 
had become bankrupt, it would have gone to the credit of his estate ; for it 
is clear in that case, that, if the bankers had any account with him by way 
of set-off, that set-off would affect equally his money and the money of the 
estate paid into his account ; they have no notice that it belongs to tlie 
estate : the account is between him and them. The same has been the case 
with executors and trustees, and I appi*ehend, that, for the safety of 
mankind, the principle must be, that, if you desire to deal for mo as you 
would for yourself, it must be so that the dealing for me, if unfortunate, 
shall not be more so to me than it would have been to you, if it had been 
for yourself. In the case of assignee, if he fails, his estate has all the 
benefit of the money : the parties for whom he acts have none ; he doe.s not 
therefore deal for them as he would for himself. Now, what is this case ? 
There seems to have been the same course of dealing l^'tween C and the 
bankers from his beginning to act as collector down to the bankruptcy, as 
there was previous to the commencement of his agency : the whole account 
is kept with himself, and though he did not draw during the latter part of 
the period, yet he might have drawn as freely os before ; the account stood 
in the same way, and it seems to me that he had the same authority and 
control over it. See what the consequence is : if he had paid the sums in 
question to the account of the trust estate, and the bankers had then become 
bankrupts, undoubtedly the trustees would have been entitled to prove the 
sum against them. Even now that it is standing in his name, tlio trustees 
might be entitled to prove it by his confession that it l)clonged to the trust 
estate ; and then they would be in the same situation. But this will not be 
a ground for discharging him, unless it be laid down that the Jiabilitv of a 
trustee shall depend on his being solvent ; for, if he were capable of 
becoming a bankrupt, his assignees would take the debt due from bankers, 
or if he were to die insolvent, it would be part of his assets ; and, in either 
case, the trust estate would not have the benefit of the proof.” His Lord- 
ship therefore held that C was ** responsible.” 

§ 43. He should invest in the manner and security specified in 
the instrument creating the Trust. Where no express {)ro vision was 
made for investment, the rule of the English Courts of £c|uity 
was that a trustee mast invest in Government securities and would 
be liable for any loss occasioned by bis investing in any other kind 
of security. Though the point was not exactly settled, the balance 
of antborify was against his investing on mortgage of lands.(«) 
Beoent English Acts very largely extend the powers of trustees 


(«) Sae the ciaet collected io the Botee to the caK of TownUtf ?. Sktrbornt, S W aad T. 
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in this respect, autbarizing them, unless expressly forbidden by the 
instruniont creating their trust, to invest in real securities in the 
United Kingdom, Bank Stock and India Stock.W The expediency of 
these provisions has been questioned by eminent conveyancers. The 
section in Lord St, Leonard's Act was introduced in Committee 
in opposition to his wishes and was characterised by Lord Campbell, 
C,,(*) as being “ in direct opposition to the law which governed the 
relative rights of tenants for life and reversioners and likely to lekd 
to jobbing with trust funds.” The Indian Act(**) which only applies 
to cases to which Englisli law applies, authorises (section 32) trustees 
to invest in any Government securities, but requires the consent in 
writing of the person entitled to the income, if not under disability, 
to be obtained to such investment. 

§ 44. A native trustee would doubtless be justified in lending 
tnist funds upon mortgage of lands of ample value and perhaps with 
reference to the customs of the country, upon mortgage of jiewels, 
provided the security was of ample amount to cover the risk,, 
and care was taken that the money with interest was re-paid, or the 
jewels sold, before they had lain out of his possession so long that 
their value would not cover the original debt and accumulated 
interest. Hut <us a general rule a trusU'c will aert most prudently in 
following pnnnsfdy tlie ttn-nis of Ills directions, or in acting under the 
direction.s of a C\)urt. A tinistee may be guilty of a breach of trust 
by departing from his directions, as by mortgaging when he is direct- 
ed to sell. So in Demynes v. Rohimon^M under an express trust 
for sale and conversion, trustees, were held liable for losse.s which 
had arisen from mortgage of the esbite. 

§ 45. A trustee must not let the fund be employed in trade, or 
lend it temporarily on personal security, as not unfrequently happens 
when trustees of marriage-settlomenta allow their good nature to 
prevail over tlieir judgment, and accommodate the husband at the 
interces^on of the wnfe. He may compound or release debts provid- 
ed he do so prudently. So in Forsitaxv v. Illggi man : — (f) 

** A trustee, who, acting in the l>oua tide exercise of his discretion, makes 
a payment which, though not authorised by the terms of the trust, is in his 

(f) 22 and 23, Viet, c. 85 ; 28, 21 VicL, c. 38. 

(«) Jt^^Coiw Valley and Halstead Railway Bill, 29 U J., ch. 88. 

(<i) Tmteas and Mort^|a|(«ea* powers Act XXVlil of 18SS. (5) 8. 8«r. n. a. 707. 

ft) 21 Jar, 476, Those who wish to parsoe this farther are referred to 2nd part of 16t]i 
p. 3$e. and 2nd part of the 17th Jnrist. p* 3* tad toe Imk t. Imms, 1% Jar. p. 818. 
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necessary to enable him to execute the trust, will be allowed such 
paymeot in passing his accounts ; though he does not act prudently in 
assuming the responsibility of making such a payment without tlie sanction 
of the Court” 

§ 46, Nor, in the absence of fraud or laches, will he, be answer- 
able for more of a debt than ho can get in and has received. So in 
Do(yi*ga Persad Roy Chomlry v, Tara Per sad Roy Choudryk^) where 
A sued B, the representative of a debtor of his, intestate, upon a 
bond debt, and obtained a decree against him for the amount. B 
appealed from this decree to tlie Siuider Court. By a deed of arrange- 
ment entered into by A and C, after the commencement of the suit, 
C became entitled to a six-anna share of the debt. Pending the 
appeal to the Sadder Co\irt, A entered into a compromise with B, 
postponing the payment of tlie amount reeciviid by the decree, for 
three years, and foregoing altogetlier interest u[K)n the principal. 
This was done without the privity or consent of C. B failed to pay 
the amount witliin the stipulated time, and procetMlings were taken 
by A against him ; but he had not realised the amount of the decree. 
In a suit hy C against A to make him chargeable for the six-anna 
share in the decree, the Sadder Court held that A was chargeable to 
C for such share, with interest. 

Upon appciil, such degree w^as reverserl ; the Judicial Committee 
holding, ttiat A must be treated as a trustee for C, and that in the 
absence of fraud upon the ee.stt/l ffui tnint in executing the compro- 
mise, or that it wfis nut beneficial for all ])ai'ties, he was responsible 
only to C for such amount of the debt as hiwJ been recovered, or 
without his wilful default might have l>een recovered. 

47. When a trustee soils the trust estat<*, it is of importance to 
those with whom he deals, U) ascerUiiu wluither his receipt is a 
sufficient discharge for the purchase money. This point resolves 
itself into two questions ; 1st, Is the trustee justified in making the 
sale. 2nd, Supposing the sale justifiable, is the purchaser l>ound 
to see to the application of the purchase-money. A.s t) the second 
question the general rule of the English Courts was, that persona 
were responsible for the application of money paid by them 
otherwise than to the beneficial owner, but exceptions were ma/ie in 
the case of trusts of so general a nature as to make it unreasonable 
to require persons paying money under them to see that it was 

( Moore’s Indmn p. 15^- 

il 
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Applied in carrying them out. Such trusts for instance as trusts for 
the payment of debts. All the cases are reviewed by Lord 8t, 
Leonards in the case of Stroughill v. Ansteyi^) which may be 
regarded as the leading case. There Lord St Leonards said : — 

**The consistent rule would be that if a trust l)e created for payment 
of debts and legacies, the purchaser or mortgagee should in no case (in the 
absence of fraud), l>e bound to see to the application of Uie money raised. 
To this rule, 1 shall adhere as long as 1 sit in this Court.” 

§ 48. And now by the English Aciif) known as Lord St. 
Leonards Act, it is provided that the fide payment to and the 

recoi[>t of any person to whom any purchase or mortgage money 
shall be piyablo upon any express or implied trust, shall effectually 
discharge the peraon paying the same from seeing to the application 
or being answerable for the misapplication thereof, unless the 
(umtniry siuiU he expressly declared by the instrument creating the 
trust or security y This provision is followed verbatim in the Indian 
‘ Trustees and Mortgagee’s Powers Act, 186G,’(j^) with the omission 
of the words in italics. 

§ 49. The cestui qul trust is always entitled to file a suit against 
his trustee b* eoinjad him to do any specific act of duty, and also to 
prevent his committing a meditated breach of duty. 

50. Ho may also generally follow the estate into the hands of 
a stninger, where by a breach of trust it has been alienated. So 
writes Mr Lewi nit*) in his admirable work on Trusts : — 

“ If the alienee be a purchaser of the estate at its full value, then, if 
ho take with notice of the tiiist, ho is bound to the same extent and in 
the same mauner as the person of whom he purchased, oven though the 
conveyance was made to him by Rao with nou'claim ; for, knowing another's 
riglit to tlio pro[>orty, he throws away his money voluntarily, and of his own 
free-will ; and the rule applies not only to tlie case of a trust, properly 
so called, but to purchasers with notice of any equitable incumbrance, as of 
a covenant or agmnnout affecting the estate, or a lieu for purcha.so money. 
But, if Uie bonh fide purchaser have not notice, he then merits the full pro- 
tection of Uio Court, and his tide, even in equity, cannot be impeached.” 

§ 5 1. Wo have already partially discussed the tojiics of Notice and 
Laches \ but it may be here stated, that as between a trustee and his 
cestui qui trust, Uie doctrine of equity is that no time will bar the 

rf> 16 Jnr. 671. (/) 22 and 28 Vict c, 35, a 28. 

(V) Act XXVIU of 1866. s. 31. (A) p. 608. 
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remedy when there is an exp)^ trust. But this doctrine applies 
only to express trusts; if applied to conatTnictvi^ trusts, it would 
unsettle all title, and lead to general insecurity of property : — 

“ It is certainly true,” says Sir W, Grant in Beckford v. fVade/0 “ that 
no time bars a direct trust ; but if it is meant to he asserted that a Court of 
Equity allows a roan to make out a case of constructive trust at any distance 
of time after the facts and circurostancos happened out of which it arises. 
I am not aware that tiiere is any ground for a doctrine so fatal to the 
security of property as that would bo : so far from it, that not only in 
circumstauces where the length of time would render it extremely difficult 
to ascertain the state of the fact, but where the true state of the fact 
is easily ascertained, and where it is |Kjrfectly clear that relief would 
originally have been given upon the ground of constiiietlve trust, it 
refused to the party wdio, after a long acquiescence, comes in to a Court 
of Equity to seek that lelief/’ 

And even in some cases of express trusts, (Jourts of Equity will not 
allow a claim to be set uj), after a considerable lapse of time, by the 
cestui qui trust against tlie representatives of a trustee. Thus in 
Bright v, Legertori,U) twenty years after the trustees lioil eeasod to 
have the control over certain real estates, it was soughi to obtain 
from their representatives, an account of the rents and profits during 
the period of their manageiiient. It was held that the suit was 
barred by the laches and accpiie.scence of the c^stuis qui truM. L<»rd 
Campbell^ C., said : The plaiiititT’s Counsel argue that this is an 
express trust, and that wherever there is an exprc*ss trust no lapse of 
time can be a bar. This wtui an express trust in its creaiic ii, but 
there is no continuing trust, as in WeAhlerburn v. WeiLUrburu and 
other cases of that class relied upon. The trustees arc chargcHl with 
no breach of duty, nor with the omission of any duty which they 
ought to have performed within twenty years before the filing of the 
bill; but the trustee-s being all in their graves, their representativoM 
are caUed upon to show that the trustees made the most of the 
estates from the year 1822 to the year 1839 inclusive, and to prove 
tha t cottage rents were not collected forty years ago, liecause the 
cottages had tumbled down, tcc. Now this seems to me a case of 
groea laches to which the doctrine does not apply, that where tliere 

is an expieas trust, lapse of time is to be entirely disregarded 

I apprehend that m such a case it is unnecessary to presume the 


17 Vw.Si7. 
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existence of a release, or to resort to any Statute of Limitationa A 
Court of Equity will not allow a dormant claim to be set up, when 
the means of resisting it, if unfounded, have perished.” 

§ 52. The whole doctrine has lately been reconsidered in the 
cases of Life Association of Scotland v. SLddalli^) Cooper v. OreeMfi^) 
where Turner, L. J., made the following luminous remarks upon 
length of time, and ac<iuicscence, as affecting the remedy of a cestui 
que trust against his Tnistce, or Trustee de son tort : — 

“ Length of time, where it (loe.« not operate avS a statutory or positive bar, 

_ « 

operates, as T npproliond, simply as evidence of assent or acquiescence. The 
two propositions of a bar by length of time and by acquiescence are not, as 
I conceive, distinct propositions ; they constitute but one proj>08ition, 
and that proposition, when applied to a question of this description, is 
that the cestui qnc trust assented to the breach of trust. A cestui que 
trust whoso interest is reversionary is not bound to assert his title until 
it comes into possession, but the mere circumstance that he is not bound to 
assert his title, does not seem to me to bear upon the (question of his assent 
to a breach of trust. He is not, so fur as 1 cau see, less capable of giving 
such usseut when his iuter(*.st is iu reversiou than when it is in possession. 
Whether lie has ilorie so or not is a question to be determined on the facts of 
each particular <*as(*. The respondents relied much upon some observations 
which fell from the Master of the Rolls in the case of Brown v. Ctoss(^0 
seeming to imiMirt that if a cestui que trust knows of a breach of trust he is 
iKunul, although his inierest may Iw reversionary, to take proceedings to 
have tlic matter set right, aud will lie held barred by acquiescence if he does 
not promptly do so. But this broad proposition was not necessary to 
the decision of tliat case ; and with all deference to the Master of the Bolls, 
if he intended to lay down the proposition thus broadly, which I doubt, I am 
not, as at present advised, prepared to assent to it. It is the duty of 
the trustee to observe the trust, and to preserv e the property for the benefit 
of those entitlctl iu remainder ; aud I am not prepai*ed to hold that he 
cau lie pemitted to eseajie from the liahility incident to that duty simply by 
informing the cestui que trust that he has committed, or intends to commit, 
a breacii, and be cannot, as 1 appreliend, where the trust is clear, throw 
upon the cestui que trust the obligation of telling him what bis duty is, and 
of cautioning him to observe it, — thus involving (he cestui que trust in the 
burthen and expense of those duties which he has undertaken himsdf 
to perform. If, indeed, there is a discretion to be exercised under the trust, 
the trustee may apply to the cestui que trust for his advice and assistance in 

(i) Z Dc G. F. and J. 6S. 

im) U Beav. 105. 
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the exercise of it ; aud if the ceatui qut trust refuses his aid, he may not be 
entitled afterwards to complain of what tlie trustee has done in the exercise 
of his own dbcretion. So again, where it is doubtful what ought to be done 
under a trust, the trustee may give notice to the cesttn que trust of his 
intention to do a particular act unless the cestui que trust interferes to 
prevent it, and if the cestui que trust does not interfere, the Court might 
well hold that the trustee was not liable for doing the act. But these 
are cases in which the trust is not definite or precise, and I am not prepared 
to say that where the trust is definite and clear a breach of trust can W held 
to have been sanctioned or concurred in by the mere knowledge and 
non-inteiderence on the part of the cestui que trusty before his interest 
has come into possession. The cas(* of March v. KusselU^^) seems to me to 
be a strong authority against such a proposition. I lU'cd hardly add that in 
cases in which the cestui que trust has enoouiagcd tlu' trustee (.o commit tljc 
breach of trust, he must of course bo Iwund by it, nor need I adil that 
the observations which I have made are meant to apj)ly to eiises of express 
trust, aud not to afiect thb question how far, it at all, they may apply 
to constructive trusts. Another question which arist‘S in cuhch of this 
description is what amounts to acquiescence. Actiuicsccnce, as 1 conceive, 
imports knowledge, for I do not sec how a man cun be said to have 
acquiesced in what he did not know, and in cases of this sort 1 think 
acquiescence imports full knowledge, for I take the rule to he quite settled 
that a cestui que trust cannot be bound by acquiosccuce unless he has heeii 
fully informed of his right, aud of all the material facts mul circumstances 
of tlie case.” 

The Indian Limitation Act(^) provides (Section 2) that timcHliall 
be no bar to any suit against a trustee in his life-time or U* suits 
against his representative for the purj)oso of following into their 
hands the specific property the subject of the trust. But suits 
against the general estate of a trustee must be hrouglit within 
ftjy years from his death. These provisions are not in terms limited 
to express trusts, but doubtless, in the absence of any definition of 
the word ‘ trustees' as used in the Act, it would be held to mean an 
the Indian Law Commissioners say in their Report of 2oth March 
1843, (panL 37) they intended it should, “ persons to whom property 
is conveyed in trust for specific purposes by wills, settlements and 

other formal deeds.” 


(nj 3 My. and Cr. SI. 


eo J Act XIV of 1859. A« to the application of the equitable doctrinea of lachet and 
M^iOcMCiiee for which • ptriod of llrolulion ii ta«l l»r the UgWatBre. eee S. Uad. 

H. C. B. IM. ih. JT". ante pa^e. 
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g 5S. Where there was fraud, it was always held that no time 
would bar the remedy or, as it is termed, sanctify the fraud, so lotig 

as the fraud remained concealed. The limitation began to run firom 
tiie discovery of the fraud. And the Indian Limitation Act adopts 
this principle, (jp) 

§ 54. As a general rule, where the cestui que trust recovers back 
the property under such circumstances as those mentioned above, he 
will he entitled to recover also the mesne rents and profits ; and it 
matters not that the character of the proixirty has been altered, as 
where land has been converted into money, or money into land. As 
long as it can be traced, E(j[uity will follow it. In Taylm* v. 

Lord Ellerd}OVi>ugh said : — 

** Tlie product of or Hubstitute for the original thing still follows the 
nature of the thing itself as long as it can bo uscertainod to be such, and the 
right only ceases when the moans of ascertainment fail, which is the case 
when die subject is turned into money, and Aiixed and confounded in a 
giMicrtil mass of the same description. The difficulty which arises in such a 
case is a difficulty of fact and not of law, and the dictum that money has no 
oar-mark must he understood in the same way, t. e., as predicated only of an 
undivided and undistingnishnblc mass of current money ; but money kept in 
a Img, or otherwiw* kept apart from other money, guineas, or other coin 
marked (if the fact wei*o so) for the purpo.se of being distingui.shed, are so far 
ear-marked as to fall within the rule whicli ap[>iies to every other descrip- 
tion of fKU'soual projKjrty, whilst it remains in the hands of the factor or his 
general legal representatives.” 

g 55. Of late years several very benefichil Acts have been passed 
in England with reference to the management of trust estates and the 
liability and jwwers of trustees, (**) and the most useful of their pro- 
visions have been recently adopted by the Indian Legislature and 
embodied in the ‘Indian Trustee Act*!*) and the “Trustees and Mort- 
gagees’ Powers Act”(0 which however only extend to cases to which 
English law is applicable. The former Act consolidates and amends 
tlie law relating to the conveyance and transfer of moveable and 
iminoveablo property in British India vested in trustees and mort- 
gagees, giving {lower to Uie High Court upon Petition to appoint 
new Trustees in certain cases and transfer the trust property to them. 

Section 10. (g) 8 M. and S. 675. 

(rj Tmsloe AcU 13, 14, c, 60, 15, 16 ; Viet, c. 55 •, Trustee Relief Acte 10, 11 ; Viet, 
e. 06, 10, 13 ; Viet, c. 74 i Lord St l^nurd'e Acte 22. 28 ; Vict, c, 85, 28, 24 ; Viet, c. 86 ; 
and Mortgaaeei’ Act 23, 24 ; Vict, c. 145. 

p) Act XXVII of 1866. (0 Ad XXVIU of 1666. 
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make vesting orders^ declare the rights oi cestuis qui trust, and in 
other ways superintend the administration of trusta The latter gives 
to trustees and mortgagees of property in British India certain powers, 
usually inserted in mortgages, settlements, wilLs, &c,, such as powers 
to sell, lease and mortgage, give receipts and make investments. It 
also empowers trustees or executors to apply by Petition to the High 
Court for advice and direction. Act XVll of 1864, the Official 
Trustee Act, constitutes an Official Trustee for eacli of the Presidency 
Towns, for the purpose of administering Trusts not otherwise pro- 
vided for, but it only applies to property within the locjil jurisdiction 
of the High Courts. 

§ 56. Of course E(iuity will not sanction any trust created for 
defeating the Law, or against the policy of the Law.* Such in Eng- 
land are trusts in Mortmain : trusts for creating jairpetuitica, and the 
like ; and when a trust is created with sucli an object, the Court 
will neither enforce the trust in favor of the parties intended to bo 
benefited, nor will assist the settlor to recover the estate. 

Thus in Cottingtxm v. Fletehr.riv) before Lord Hanliricke, a i^apist 

* Contracts against the policy of tho Law have >>ccn already considered. See Ante p. 
3i0. And as to a man settling property in trust, on his roafriage, on himself till bankruptcy, 
insolvency, alienation, and then upon trust to pay his wife, see Lnckyen' v. Snvaye, 2 Str. 
947 : on which H^ood^ V. C., in Knight v. Brown, 9 W. R. 616, made the following remanks: 
*4t was settled by a series of authorities beginning with Lockytr v. Savagr, 2 Strange 947, 
that in the case of bankruptcy where a person limited his own proi>crty to hintself for life 
with a provision that it was to go over in case of his bankroptcy, such a limitation was 
void as against his assignees, upon the principle as expressed by Lord Kidon, who regreL 
ted, however, tliat he was unable to assist tho wife (see UiginbfAham v. Jiolme, 19 Ves. 8K), 
that the policy of the law was not to be defeated by the prospective act of the individual. 
In Ireland the doctrine had l>een extended to Insolvency, but he did not find a single ease 
which had gone beyond that." In a note to WU§on v, Grotnwood, 1 Swan. p. 481, the law 
was thus stated “ The general distinction seems to be that the owner of proi>erty may, on 
alienation, qualify the interest of his alienee by a condition to take effect on bankruptcy - 
but cannot, by contract or otherwise, qualify his own interest by a like condition deter> 
milling or controlling it, in the event of his own bankruptcy, to the disappointment or delay 
of bis creditors ; the disponendi, which for the first purpose is abs<dute, being in the 
latter instance snld^t to the disposition previously prescribed by law,” It follows that in 
a Bianriage settlement property of the wife may be settled upon the husband for life with a 
limitation over, on bis bankruptcy, to the wife or children though property of the husluuid 
cannot be so settled. And on the authority of recent cases, practically an interest determine 
able on bankruptcy may be given to the hosbaod, even in property settled by bimsetf, by 
vesting it in trustees upon trust, during his life, to pay the income eitiier to himself or the 
wife or children, at their absolute discretion, in which case his Interest is of too unaseer' 
H bfaKi* a nature to rest in his amignees on bankruptcy. (a) 

<a) Twopmng v. Pegkm. 10 Sim. 487 ; Ixjrd v. Bmnn, 2 Y and C. Cb, Ca. 9 8, liidmu V- 
r, 8 K and J . 90. 

2. Atk. m. 
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had iwsigned an advowson to A B, for a term of ninety-nine yeaw, 
for tlie purpose of evading the statutes which vested in the two 
universities presentations of livings in the gift of papists. The grantor 
afterwards conformed to the Protestant religion, and filed a bill 
against A B, playing a discovery of the secret trust. The defendant 
pleaded the Statute of Frauds, by which all declarations of trust aro 
required to be in writing, but admitted by his answer for what pur- 
poses the assignment had been made. Lord Hardwicke held, that, if 
the plea had stood by itself, it might have been good enough, but, 
coupled with the answer, whicli was a full admission of the facts, it 
ought to Ikj overruled ; but his Lordship added, ** If the defendant 
had demurred to the bill, it might have been of a different consider- 
ation ; for, as the assignment was done in fraud of the law, he doubted 
at the liearing, whether the plaintiff could be relieved , such fraudu- 
lent conveyances being made absolute against the grantor.** The 
opinions of Lord Eldon are expressed in the following remark upon 
this ease; — “ Lord Hardwicke,'* he observed, “ is made to say, that, 
upon the admission of th(} trust by the defendant, he would act. I 
do not know whether he dkl act upon it, but it is questionable 
whether he ^law.ld, for there is a great difference Uitween the case of 


an heir coining to be relieved against the act of his ancestor in fraud 
of the law, and of a man coming upon It ifi own act under sucli circum- 
stances. It is siiid it might be different, if it bad come on upon 
demurim*. Lord Jlardivickr. moans to say, that, if the defendant 
admits the trust, thougli against the policy of the law, he would 
relievo ; but ffho does not admit tlie trust, then, the plaintiff stating 
ho had been guilty of a fraud upon the law to evade the provision of 
the legislature to which he wjis bound to submit, and coming to equity 
to be relieved against his own act, and the defence also being dis- 
honCvSt, the Court, between the two species of dishonesty, would not 


act, but would say, Let the esUite lie where it falls.”('^) 


The distinction here taken by Lord Eldon between a l)ill filed by 
Uie author of the fraud himself, and by a jierson taking through him, 
but not a party to the fraud, is supported by other authority ,(«) and 


{w) J5ro*r«. Yet.6S; and see Chaplin v. Chaplin, 3 P. W. 238; SamiiUmr, 

\ 2 Ir. Eq, Rep. 191 ; Grovu v. Grovts^ 8 Y, 4; Jer. 163. 

(#) Mattkifw V. flanhmrp^ 2 Vern. 187 ; Brackmbnry v, Bratkenbnrjf^ 2 J* iCr W. 301 ; MUu 
V. IhurnfttrH, % Mac. and (lord. 648 ; and see PhiUpotts t. Phillpotis^ 10 Com. B. Hep, . 
Groim Y, Orate*, 3 Y and Jcr. 16;). Seo a dasaiAcaiion ol the ca^es in rderenoe to cobibiU> 
tit'n hondH, 8 Mac. and Gor note (r). po6« 100, 
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may be illustrated by the two following cases, both arising out of the 
same transaction, the one before Lord RpAlesdah, and the other before 
Lord Manners : — 

John Brown, a trader in j)artnersliip with liia brothers William and 
Thomas, resolved on commencing business as a banker ; and, for the 
purpose of avoiding the penalties of the statute against a banker^s 
trading, he assigned all his interest in the mercantile concern to his 
brother Willktm in trust for himself; and William executed a 
declaration of trust accordingly. Shortly afterwards, William also, 
intending to enter into a banking-house, prevailed on Thomas to 
become trustee both f)r himself and Joli//, for, th(‘ir resjx^ctive shares 
in the partnership. WUlkau, Bvotfm died, and Thomas fJtvfva, the 
trustee, b«H*ai]jo ]>ankrupi. The legatt^js of Wll/kr/a fih*d a hill 
against the assignt'rs and others to havt* the of tlu‘ secret 

trust, and Lord Rf‘ihsfi/oh> sai<I, “ 1 will tiot entn* int<» the cpiestioii, 
whether William might not linve oomprll'Ml 77e o/e / a* io account with 
him as trusttu*, If Ik* had ])rought a l»i!l in his lifc-tiim*; lait, as 
between the creditors and legatees i»f Wklonit (oii tlie one hi<h*) and 
Thonats (on tlic other), then; is im doubt, in ]»oint of eotiseiencc, 
Thomas was hf)und to consider (his a trust for tlu'in ; arnl araau'ding^ 
ly he docs, afti‘r the death of Will lam, acknf>\vledgt; hijnself to be a 
trustee. 1 reinernlier a (%‘ise, where a person, who was executor to a 
smuggh*r, on b()ing called on loae<*ount f<»r t he (*, slate of the testator, 
ond<‘avonn;d to avoid a conslderabh* pail of the amount, l»y saying 
that they were* smuggling t raiisa<*tious, mi which the (7»url s (ould not 
allow anv action to he maintaiiu'd. T!ie answs t \\a.s, all tliat died 
with the smuggler; In* could not have himself ^u<•d, but his (*x(*eiitor 
shall not set n{) that as a d' fence against his creditor,-. and legatecs/V.y> 

Aftt*rwar(l>, Ilrtor,, hnus<:lf lih d a bill in Chancery to have 

the l>enotit of the trust ; but ijord Manof'ry said. •' The bill in this 
case is brouglit by John llnpV'n bimself and 1 am (juite <-l«*ar tliaihe 
cannot recover; ami, as he Ints eiideavc aired b) make this Court 
ancillaiy to his plan for evading the jirovision^ of a ]>ositive law, I 
must dismiss th(^ hill with costs.’ -; 

^ 57. Where, however, the trust, though unlawful, and ther<;forc 
inoperative, is not tainUal with fraud, the Court may gnint relief even 
to the settlor. Thus, A settle<l |w*rsoual projsTty upon B and C, and 


J0y X. Campbell. 1 Sch, •nd I>»f. S'iS, 
(r) OttUy y. Bnm*, I H lod 15. 
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Buch other illegitimate children of D as nhould be thereafter bom, if 
they re#<i>ectively attained the age of 25. B and C died under 25, 
but other eliildren were born, and then A filed a bill for the retrans- 
fer of the fund, and there being no fraud on the part of the settlor it 
was so directed. ("*) 


§ 58. Breach of Trust was punishable eriininally under Act XIII 
of 1850, and is now under the Pmal ('ode, Si etions 405-409, (^) but it 
has been held that tin* party injured neiy maintain a civil suit with- 
out prosecutiiig. See Apj). 97 of i H.M). Mad S. li. of 1859. p. 258, 
and see anU‘ p. 119 Note (r). 


to) V. ITiVirtiiifoit, 1 Y and C. cb. 

(6) And in En^rUuid bj JO, 21, Vic. c. M. Set nlto 5 Jur. n. •. pt 2, p. 431. The Boglith 
Ael deflnte n tnuitM ni one on coae express tmst creeled bf seme deed, Fill of instmaunt 
in 
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eo qui promiitit, mtU'nt nln qiii JitIrjH'isnres appellantur ; qu0$ 

homines acnpere so/rn/ dum i-nmut nt fliii’^cnttus nht rautum 

Ti ii:.s. L. !II. T. XX. 

^ I, A ^^uanintit is a junmis.- aiiswrr lur tlj“ paynn*iit of hozdo 
debt, or the perhiriuaiir** <•(’ ^oinc duty, iu case of the faihire of 
another person, who i^s himself in the lirst in>tanre liable to such 
payment or j>erfornia!icc. Tin* ilebtor is primarily liable, the Hurety 
secondarily; Ills promise to ]»ay is only in evi‘nt of the debtor not 
j>Hyint» or peidbrminLr lii'> contract.* Hut tin* liability of the Surety 
ariscH immediately upon tin* bn*a(*h of promise or contract by the 
Princijial ; ami it is not necessary tlicn for th(‘ Cre<litor to resort in 
the tirst instance to lii.s remedy at law a^uiinst the ]>rincipa| cniditor ; 
he may fortliwith sue the Surety : who has his su)>.sc(picnt nunedy 
over against his own princi|»al It s(‘ems to have l>een considered 
otherwise in a Madras t'.isc.'^ in which it uas held that the creditor, 
havins^ another security from the principal debtor, was com|)ellod to 
exlmust that before Ids ri;;ht a^^ainst the Surety arose Hut cer- 
tainly, aiTordin;; to tic* Law of Kntrland. the Surety is liable to 
l>c sued in the tirst and the form of j*leadin^ throws, 


** Some confusion c* l;h.(h t >.Lr ■uili'*'* w?* ’.h.'it m rtmr iaer irfOiKitrOons th« 

fMirlies arf* spoken of by 'iilt o ni n urtet ^mUi reb rt-jcf J / iJinr relation to ea/'li other. 
Thus the original trau<«ji' »*» ho micnj to euch other as Creditor 

mnd Debtor. When the Suieiy aj>|>ejirft upon ih<: hv; m uIjm) a to the original 

Creditor, but lie i*. or may M*. ;i C'v.o/.jr it> ihe paav ibr whom he ;*ive« the g;uaranite<. 
As between these two a^'tun, the ‘.mi h ihe (*ih*T .Suroy. liut the trammciion re- 
quires three partiea, wh i *n»y lx* de»»ii^u*teil or teiucmliCretJ as CrttJitor, and Snretp, 


(a) 83 of 185*i, ft. Kep. for ]8j7. p. I2o, According to Sir Thomas strange the rule of 
Hiodt^ Law ii«, that Uie prauipal muai. lu ad caaen, iKihrstt <»ucd: 1. Hindu I^w p. 30i ; but 
10 the recent ctae of. •* /‘*r/v*n wi v. Kurtm^^rjul KnLu Varld^ 4 Wa'J. H. C. B., 

190, it was held that the authorttic. qu i h> that learned author did not support the posl- 
iioo laid down hr him, and tiiat thete wa« nutiung t*. ».how tltat the lliudii Law was oppos- 
ed to the rule of E»g)l^h law ou thii. w h.ch tin' Court coDi>ide red should govern 

Iheif decilioa. •• being founded on priiu ipki^ of justke an'l worlung no real hardship to 
the 
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as (K^riuK, ninch tm the state of the Law. In suing 

a Surety, it is not even necessary to aver that the principal creditor 
has liut paid * 

8 2. This is a eontiaet in which nhf rrhnii fuU>^ is looked for. 

• T *' 

It was Ihoui^lit at one time inde*‘d iliat there was something 
peculiar in tlie e<»niraet of (luarantic, which c(jmpelled the same 
amount of dis^:losure as is rc(|uirtMl in insurance cases, wliere 
mi If oinis.si(»n to disclox* vitiates tin* cmitive-t. if it of a cir- 
cuiUHtiirn’e wlii<-h nii;^^h( inllia nce (he JnJ-jiiient of the insurer. Sec 
Aii(v p. 2I1. 1’liis was oiprcs^'Iy 1 h‘M )*y Lord Trvrtt in (hvea 
V. hut this (loctrin«‘ was not ac(|uieM'e(i iu hy tlie House 

of Ijonis, wlna(' tlic cast* was carri(‘(l. in t ie* case oi' Jlaniflioii v. 
Lortl (\intplnfl said: — 

“ i-, wliut, u[uiii entering into Midi a contract, ought to 

? Ami I will venture to sny, if your l.ortUliips were to adopt 
the principle laid <lown tunl contetnied for Uy tin* npjM llani’s counsel lien*, that 
you would entirely Uinu lv up thoM* irun-^aeiinn^ in Scotland of giving 
security upon u (amh nceouni, l»<n*mi'e no lnink(*i‘s would rest satisfied that 
they had a security for the iidvunce lluw made, if, as it is eonteiuleil, it 
ii^ cHSenfinllv necessufs (]iai im i n tlmitr should l*e di-clo.M tl hy the CToditOV 

that is maftritd for the sno fv to know." 

«■ 

ddte Aor/A Hi'dtfi/t Assil /'(Uii'f (\k v. Llo}fif,‘i< -tlso estahlislies the 
principli' that in tin* ahseiu'c of fraud, the omi.ssiou to disclose 
will not vitiate tlu* mmirael d'herc Sir TInuiMfs HranvLtr ohtaine<i 
fniin the plaintiffs (an Assurance t\»nipany) a loan of £10,000 fora 
certain period, on flu* dt'posit of shaics, }u* agvet ing to give further 
ftocurity, or pay otf a ]>ortion of tlie loan, in the i‘Vi‘nt of the value of 
tin* shares iH*coinin:; depna iuted Ih'Iovv a certain sum. At the period 
lor re-payment such tlepri*ciatl<>n had taken place, hut the loan 
was ri'Uowed fi»r a further period on tin* same ienns, on the dejiosit 

♦So IM Hii ohl CUM' in /*<»//< gt .M»rnt;;nu’nt, Vol. 'J. p. THs, it ns lanJ tiowii in the <|uaint legal 
ty o| tlu’ diiN ** >f .'I, .'tnf wV'iVf.v itt/ H t liH tt;nlioit n't 40/, jtuf j. 


/•o* 


fa iff' a i!rj itH 


u t$ Jufv iV tut vli/ifjanoH, assH.’nt pt'nvitse Jti, <• 


I. IN» 


» »i tiaif fxHifr /« tltttt af< uh «/ . 1 . Jt/icA. 7 /Vr. A', 

)i xntftr .l/O /ftKi'/ ti (\irJtfi c<? » hu t » arnsMi dt i* 

i) 12 ei. uml Fm. nay 

1,0 ! .Uir. u, u p. 4 w* . Sev aUo v. 


\ 17 .ittv, 6^1. 
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of additional shares, at tho acceptance of Jatiies Branchir^ the 
brother of the principal for £2,CKKK Befoiv the expiration of the 
renewed j)eriod, Bninck4*)\ the brother a]»plii^<^i to tlie plaintifla 

to be rehmsed on obtiiinin'' the i^iarantee of the defendant and three 
other persons for XoOO each. The plaintiHs assented, and a 
guarantee was drawn up by their solieitor, not referring to the 
acceptance, but reciting tlie consi ieraiion for the guanintee to be 
the original loan, and the plaintiffs agreeing not to require any 
further security in thc^ ev(*nt of the depreei:!tion of tlu^ shares, 
as provided for by the original agiv»‘inem. The defendaut liad 
no notice of tin* tmnsaction lH.*t\vet‘u the jiliiintiffs and 
Bnuicker. In an action upon the gtiarantcs*, th<‘ defeiitlaiit eon- 
tended that lie was not lial>le, beeaii^'** he had not been inibrniud 
that his security w'as n*<piired as a substitution for the M*eurity 
of Ih'^uu'h r, a eircuinstanee. w'hi<‘h might havt^ induced 

him to make impiirifs; aii<I, indeed, the (h'friidjint swore at the trial 
that if he liad known thi> faet he would not have beeoim* respon- 
sible. It W'as I'm iher urged that tin*, recital i>f the guarantee was 
incorrect, and did not disclose the real state oj‘ the* facts and tho 
true obj<‘ci of tlie [>rineij»a] and that in eifeet a legal fraud lia<! been 
practised upon tlie d(‘f<'ndant. The Jury found that tlie substitution 
of the st'curitv was not a eireuinsUinee maU'ria! to be di>eIose»l ; and 
tho Court held, that evaui, if it had )»eeii iiiaUTial thi‘ imua* non- 
disclosure of it Would not alfeet the defendanl's liability; that 
nothing short of ;u*tual fraud would he siilfieient for that purpose; 
and that tlio eoneealinent, to be available h\^ the surety, must have 
been made wdtli a fran lulent intent. In the eouiNr of the argument, 
Parlr, B., siiitl : — 

I deny that there any Mich rule f'^lal»li-hed »■* that the creditor in 
bound to dis;do‘'e every fact that might aff* <1 the Minuv. Nollnug **hort of 
actuai fiTiud w'ill do. If it were oilcM'wbc, no jH‘i>on could (^afely lake n 
guarank.'c. Ae<*or<ling to the pf>«*ition contended foj\ the MU'eiie»* eould never 
be changcil without letting the fii*sh sunUies know. A very aide trcatisi; by 
oa Atnencati Jurist .sIiuwh tliaf it in by n-^nge (d* trad(’ that everything 
in caso» of assurance mui*t l>e di-*closcMl. nnd that it *iocs not rc^t on the 
of 


Atid in delivering judgment, C. H., j-aid : — 

“It is not a <‘<*ri‘i'Ct projM>-iiron that the Mime rule prevails in <iisc of 
giiaranieets it* as^'uniiice ou cither t'hiji.s or livc'^, in which it U a tattled 
rule, no doubt, that all the material circuiii^iauccf: known to the uhsured arc 
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to be diflcJoeed, though there should be uo fraud in the ooaeeaii&Mit. ti k u 
peculiar doctrine applicable to contracts of assurance, in which in general the 
assured knows, and the underwriter does not know, the circumstanoea of the 
voyage, and of other matters. All the cases have been decided over and 
over again to be on the same footing as actual fraud, and not constructive 
fraud. But that the mere relationship of creditor and surety requires in all 
cases a full disclosure of all material circumstances was distinctly denied by 
the House of Lords in the case of Hamilton v. Watson, The non-disclosure 
of tl)e circumstance of the change of security, even if it had been material, 
would not have vitiated the guaruiilce, unless it had been fraudulently kept 
back.” 

So in Wythen v. Lah<mchere{f) it wa*} held tliat a concealment on 
the part of n creditor must be of Kome material part of the transac- 
tion itself between tlie creditor ami liis debtor, to which the surety- 
ship relates, and there is no legal obligation on the part of the 
creditor to disclose to the intended surety matters affecting the 
general cnnlit of the debtor, or any other circumstances unconnected 
witli the jmriicular transaction. 

And in Plrdyc v. Ihtssiif) it is st'tiled tliat 

** 'riicro inuHt be sonicthing aiiKmnting to fraud to enable a surety to say 
ilmt he is releuHfd fnmi hi> contract on account of misrepresentations or 
coneenhnent,” 

'Die result of the cases therefore is, that the contract of Guarantie 
or Suri’tyship docs not diHer from the ordinary rule of con^^acts 
(other than Insurances) by wliich the necessity of rejiresentations 
and tliselosures, and tlieir ijuality, are judged of. Of course any 
wilful misrepresentation of a material fact voids Uie contract; as to 
which see the ob.se r vat ions on misrepresentation and fraud generally, 
.la/e p, 2(KS, 20P, 

Jl. Much learning upon Uie /or/ii of guarantee it is superfluous 
to notice here. The SLitute of Frauds and the t)th, Geo. IV. a 14, 
known as IahuI Tenlt Act, require the contract to be in writ- 

ing. and to nlivir the voasiiUiuition tus well as the promise. The lead- 
ing castMfi ore given bidow. Those Statutes do not extend to other 
than British subjects. By the Mercantile Law Amendment Act, 19, 
20, Vic. c, 07, s, r>, it is now uo longer neeessjvry that the considera- 
tion sliouhl appear upiui the face of the instrument, much injustice 
having btvn the consiH|uence of the earlier eniu^tiiients. According 
to the Htudii Law, all t»ontmeU may )>e by woixl of mouth ; of course, 

f .fj i J, u. u. |v (/;) ti 4ur. a. i 
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the degree of credit which the Court will pay to an alleged guarantee 
win differ much, where it is asserted to have been merely parol and 
where it is testified by some writing by the party to be charged ; but 
that conaideration falls under the province of the Law of Evidence. 
Occasionally the Judge in the interior, and especially on the coast» 
where seaports and English merchants are to lx* found, may have 
guarantees to decide ujK>n, M-here both parties are British subjects, or 
where the defendant is such : (and the law of the defendant always 
governs each case.) There, the Court wdll have to consider the eflect 
of the Statutes above alluded to ; for every British subject takes the 
Statute of FrauJ.s about with him, and Lord 7V///cn//o/‘s Aet has 
been expressly extended to ease.s governed in this (^^unt^v by Ejig* 
lish Law, by Act XIV of But as I do not profess to write' 

for exceptional cjtses, and every Judge ought to have the (udinary 
text hook.s at hand, it will lx* sutlieient to refer liim to the K*ading 
cases of Rtrkmyr v. DurneR. I Sin : li. 0., p. ainl Wifln v. 

Walters, 2 Sm : L. C., p. IIH. Smith's Aoc*. p. t.'lH — +4H. 

Smith on ContrnctH, p. 42. (hitty mt (onfrniis, p. 4h). It must 
suffice here to j)oint out that the party giianinU'cd, i, e,, the party in 
support of whose credit tlie guaraniie i.^^ given, will eontinne liable 
to his creditor, though his surety he di.sclmrged. The StatiiU' 
applies only to colhitfnd engagements, ami wh(*re the original debt 
is extiwjuUluul by a new undertaking, the undertaker becomes 
principal, not .surety. Only wdiere the original debt is uni extin- 
guished docs the relation of Surety arise. 

§ 4. Among th^ordinary trartsjieti<ms wliich give lise to guar- 
anties may be mentioned an undertaking Uj |>ay the debt of another 
when money has been lent, or g(M)ds sold ; or to s(m; the creditor 
paid where money is about to be lent, or go‘Mj.s about to be sold ; 
guarantees for the completion of unfinished work; guarantee of debt 
in consideration of a forbearance to sue, or to distrain, the abandon- 
ment of lien, or release from arrest ; guarantees for faithful discharge 
of duties by public officers, clerks, and the like. But it is evident 
that the occasions on which guaranties arise must Ixj very various. 

§ 5. Questions frequently arise Uj)on the extent of the Surety's 
liability. This must bo decided by the construction of the particular 
contract and circumstances in ear;li case. But the dispute generally 
arises as to whether a guarantee embraces more than one particular 

(A) Ths proritioa of tbe Mercaotik Law Amendsent Act, SecUuii 5, it embodieii 
is Aet ? 1S66, Section 9. 
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trftiiw tion, or a« it is called, whether it is a continuing ^arantee. 
A ^iiaraiitee "‘of any debt that A may contract in liis business as 
jewollor, not exceeding £100 after this date,'* is a continuing 
guarant(M 5 and renders the Surety liable to the extent of £100 
crmtra(rt<^d /ror//, time to (hue. It is a sort of floating liability to 
cover the balance at all times np to that amount; not merely a 
promise which ceased to be efre(ttual from and after the moment 
when A jird <!ontracb^fl a debt of £100, and reduced or liquidated it. 
This wa*- th e case of Merle v. WeJh'J) wduire tlie plain rule for 
deciding such (picslions was thus stated ]»y Lord Ellruhorowjh : — 

** If n purl y iiienns to (aMiliiie his liuhilily to a shif/le dealing he should 
takc« raw to sity so.”(J) 


8 (i. d'hc methods ])v which a suretv 
HO i!om[>cmliously stated by Sutlik in his 


may be discharged are 
MercfiniUe Luwit^) that 


I (cannot do better than give the jmssage in full; 
(Vises by way of note 


giving the latest 

o o 


“ If ( 111 * (.•rediior di.M'lmi’ge (In* prineipul, oi* enier inlo any agiveincnt with 
him, hy which (lie surety’s .‘•i(uatiou is altircil lor (In* worselO or which 
wouhl (•(•uder a proce<*tling aguiu''i th" ‘'Urcty a IVaud upon tlie ]>riiieipal, ho 
dif<(dmrg(M (hi* surely ; for iietance, if he ngri*c to give (iim* to (he princi- 
pal :("*) for (lieu, if lu‘. forhenr proceo<liiig during the tinu* given, he wrongs 
file surety hy prolonging liis rr'«pou''iI)iIitv ; while, on (In* otlKThaiid, if ho 
proceed ngain*<t llu* surely, he givt*s him n rcmeilv over against the, principal, 
and thus (*xpo><(*s the latter lo jiroeoeiHfig*-, contrary to the faith <^f hU 


{*) '2 OttiJi. 1 13. 

M 

{}) I lie. Surely need not say this in \vnrd>, hut tlio inBtrumcni inu2>t admit of no 

otlii'i' coustnu'hoii. lie MttU'irf /‘ritAl, *.JG IWnr. osS. 

(i) H 4 .> 0 . 

(/) ivloauHi* <»r dis»*liurm* fd oii»’ nuri'tv itperatos iiv a diM'hargo ol'tho others, CheUhnm v. • 
Wnr<t, I B. ««d P. (htU,- Xichnfuou v. lin'iC, 4 A. Ufid F.. 075; ANr v. iUtjUij, 1 (’. and V. 43fi; 

V. 4 M. a«rl Sv. iOi. U was held l>y l/oni KMon in ex parte Gifford, 6 Ve». 805, 
that a niert^ eoru(u>sittoii with uiu* of the sureties would not have that effect. But that 
deeiaion, though not expresvjy ovrrruled, has Ikh'u dissented frt>m in later cases. 

(ta) This doe* not ap]dy when the agrt'emeni to nice time is made with a«traa|ter, 
Pri%$tr T. Jtvrdft**, 4 dur. n. *. nh54. Mort o^er, it is not evt-ry alteration of his pCMtUioh “by 
the Mi of hts co^^ditor which dincharfires the surety. To have this effect, the aiteratioii mwM 
be taoh as iaterferea for a time with hU remedy af;ainst the principal debtor, Tmher ▼. 

Kay & d. 745. 'Ihus, releasing or eom{K>undins with the debtor, renewing billf. 
witbdrawiav exeeuthm without the »ar«ty'* hiiowled^ite, will operate a* a diaebarfao^ the 
•arvty ; or if the crediUir l««aea or lei* aeeoritw* get into the hand* of the the Mret|r 

will be diichargml to the extent of imch security. Taking a further aecoriiy from the 
ddblof, after Ute contract of suretyship, will not discharge, (lortfoa v. 4 R a w . 

tinlim thi second be in jarM/nenp* of fhf jir^ wrorify, Ciurkt v. Roufjf^ 8 T. A C. Sx. C, 



mmi QiroTKD. 



agreemaat. So, if a now a^^roement iu^tom) of that for Uio 

formance of which the sufoiy was ro.'‘fHiu»ihlc. Bui Iho surety will not bo 
disduu^ed by inoix» furl)CttraiK‘e,(«> ullh*s^^, iiiilml, tJiere l>o some stipulation 
in Iho guai’tiuleo binding the party guai*auU‘ed to u»«o duo dtligeueo against 
tlie principal, nor by acc‘e}»ttuK*c «»r a coliuieral security, nor if he himself 
have agreed to the iiidulg<‘iice givfii the prineipal, or have subsequently 
assented to it. And, e\en where the en‘ditor has altogether released and 
discharged the [triiieipa}, still, if the surety have expressly eouseiited to remain 
liable, bis liability will eouiinueJ''^ If the eivJitor omit to perform any cou- 
dittoQ, express or implicti, iinposetl upon inm by the guarantee, the Mtrety 
will, of course, not he liahlej/'i An*l frami, for instance, tin,* conccahneut of 
some material part of the prineipars original contract from the .snn'ty—- 
vitiates and avoids his ed(|ageiiiem. The principle to he drawn from the 
cases, ** said 'Viudal^ V. #1., delivering the imlgnumt of the* (hnirt in Stone 
V, Compton^ We take to he thi'^, that, if with tlie knowh‘ilg(‘ or assent of tho 
creditor any material part of the trauMietion U-tweeii the creditor and 
his debtor is llli^r(‘pr<'^el»ted to the stirely, the misrrprrsvnfation being such, 
that, but for tlie sanu? lm\ing taken place, either tlie snret\^hip wouhl not 
have been entered into at all, or, being entered into, the extent t>f tlu* suri'ty’s 


(ft) Sec V, / o^fir. 17 (' II. 20|. S. (', 'J>> f. .t.C. j». I'lO mal Thf ,)futunl L<ntn 

AiMociutiijn V, Lu<Uott\ ft.lur. n. h. j*. Wl»« n money 10 lu>n<>u»Ml on the security of a 

bill of sale of tlie twirrowcr's c:o(»<ls. t<>f?clhei witli u pr<>iuiss<»n imie for llie iimount <>(' the 
loan, algncU by Inm amJ a tlurd person, pnyiihie t>y inaOiJinents, the wliole of tlie retiiduc 
QOpaid to become due upon default in imyrneni id any insulmerit ; and, default being iiiadci 
the lender Ukeb and selN the g<io*ls. and llien snej, tin* thud persnn for the balance; it ia a 
good and cqmiublu liefinci' for linn lu set up, ibat be signed the pronmt^ory notf* n» surely 
merely, to the knov/lcdpc <»t the pliuniUT, and tiiat Uie goisls would have sntficed, if pro- 
perly told, to iMitUfy the whole claim of the piaintifl, yet hy bia negligence uiui tuiftcuuducl 
of the sale a ioH.H wat 

(0) Ingiringtime to the deUl«/r, the creditor may rtw'i iu IiIn rights aga(m<il the surely, 
and it teems that notice of such rcaervunun nmi not U* imparted to the surety. Wykt v. 
rj, 1 JJe. G. M. and G. 408. 

(p) So a surety who has contracted to ficcoinc ik* rm tlie understanding that he it to be 
eo-turtdy with another, is wholly rcleaaed in l.quiiy, it the intended surety duct not 
ezeeate. r. Brtmi'xdfjr, 2 Jur. «. s. 31 1. Su it the principal obligor of a l»on<l do not 

execute U* the sureties will not be liable Bonner v, fv>x, 4 Itcav. 379. Hut see C(fOf>rr v. Fvant 
L,a 4Bq.. 45. 80 IQ fkt Gtnerot SUam yavt^thon f/ow//rf*y v. Huit, G Jur. n. •. 801 : 
Whevw a safety contracts with A uu Iwiialf of a principal, the withdrawal, by arrangement 
lielwfea A and the principal, of funds w bich tbc surety hod a right to rely on as a security 
that the things shonid be done which he, as surety, bad contracted with A should be done, 
b a prgladicial alteration of the surety's f>ositioD. which discharges bixu from liability. Ijot 
Ifatis r. Skmiiworik, b II. and S. 2B5, it was held in equity that upon a contract of stirely- 
ship, tf the person gnanmieed does any act iujurtons to the surety, or inconsistent with bia 
right, or if he omiti to do any act which his duty egyans him to do, and the omia^on 
injitrious to the anreiy, the snrtty will be dischargei. 



condition altered bt law. 

» 

liAbilitjr might be therebj increased, the security so given is voidable at law 
on tbo ground of fraud. 

§ 7. Where the creditor releases the principal, with the concur- 
rence of the surety, the surety cannot claim the benefit of the 
doctrine that the release of the principal releases the surety.(»*) But 
where the creditor without the concurrence of the surety releases 

the debtor through some mistake of his own, the surety is dis- 
charged. («) 


§ 8. So careful is the Ijaw to protect a surety from any further 
liability than what ho voluntarily incurred and intended to incur, 
that even when the situaLion and responsibility of his principal 
have been altered or extended, not by the sM of the creditor, but of 
the Liiw itself, as where an Act of Parliament has, after the contract 
of suretyship, opcratiMl u|»on the stdlm of the debtor, the surety has 
been held to be discharged. So in Fyhus v. Glhh and others the 
condition of a bond recited that a liailiff of a countiy court had been 
apiK)inted under the i) and 10 Viet. c. 95, and stipulated for the 
proper execution by him of all warrants issued out of the said court 
to tlie high bailirt', and for his due perfoiiaaiice of the oflice of bailiff, 
and for his not taking any fee.s except those specified in that act. 


Statutes were afterwards [lassod increiusing the jurisdiction^ of the 
county court in point of amount, giving it jurisdiction in matters of 
insolvency and over abstvinding debtors ; and enabling any one 
of the biulifls authorised by the judgt* to sell goods seized in execu- 
tion without the intervention of a sworn broker. The Court of 
Queen’s Ikuich held, that by these statutes the duties and liabilities 
of the office w'ore essentially ('hanged, an»l the risk of the sureties 
iucreastKl, and that conso(|uently they w'ci’c discharged, although the 
broatdi of duty relied on arose entirely out of the original duties 
of tlie office.(b 


§ 9. A surety has two mcthcKls of protecting or recouping 
himself for aixy payment he may have been compelled to make. 
He has a right of reimhurs^meni against the prmci{)al debtor; a n d 


{q) Tbe lecutini; if that of Rfu v. BmrrimqtoHy 2 Tud. and W. L,C« 814, wtkieii with Hi 
Ko4a thouU ear«funy tlodlcd. 

(r), r. O^fQrd and irorcewrr /httVitMqr 1 Drew, 681. 

nllrb^ 3Boa.aihdP.6l; I«i»ar.JiMMa4BaDda&01 

^1) S Jut. n. ». 315 : And aee fknmUl t. IAt Mnyer of Iknaick TmmSj i Jar, n, a. pu 
743. the <K*m “/ Iktrfwnmtk /MrAtwr r. 26 L. J. Q. B 
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be has R right of against his co-surety, when there may 

be more than one, for whatever he has been forced to pay over 
and above the amount of liis own proportional share of the joint 
liability. 

§ 10. In England, contribution has usually formed the subject 
of a suit in Equity, except in very simple ciisos. There is however 
a concurrent jurisdiction in tlie Courts of law. The right to 
contribution was held by liord Eyre, in Deeriny v. Earl of 
Wiyickelseni^) (the le«uling case) to ho founded not on contract 
but in a general e<juity. C-ourts Common Law in modern times 
it is true, have assumed a jurisiliction founded on an imj^lied 
promise, and 19, 20 Vic. c. 97, s. 5, may give them a more extended 
jurisdiction still. But constitutcii as such Courts are, tlie remedy 
must ordinarily be m(»re offioa<‘ious in Equity. This is of comjwra- 
tively little importance in this country, where our (\>urts are all 
Courts of Ejuity : beyond this, that we .slmll h>ek for our clearest 
guides in the decisions of the English Etjulty C^mris. 

§ 11. Contribution rests upon the principle stated in the 
language of Franris' Maxims, “that he sliouM liave the HjitisftwtioTi 
which sustained the loss.” Illustrations of its appliitation are to be 
found in various departments of the Law. Tints in Hterliiuj v. 
Forrester/^) Lord Redesdale said : — 

The decision in Deering v. Lord IVinchelxea proceeded ou a priuciplo 
of law, which must exist in all countries, tliat, whore several }>cr8<ais are 
debtors all shall bo equal. The doctrine is illus(rnU*d in that case by 
the practice in questions of Average, &c., where there is no express coutiact, 
but Equity distributes the loss cM|ually. t)n the pri.-ngc of wines, it is 
immaterial whose wines are taken ; all rnu.nt contribute equally. So it 
is where goods are thrown overboard for the safety of the ship. The owners 
of the goods saved by tliat act must contrihuto pn>[K)rtionally of the loss. 
The duty of contribution extends to all persons.who are witliiu the scope of 
the equitable obligation.’* 

Familiar instances will occur to the readier, of contribution by 
Legatees, where the assets of the Testator fall short, and tiic like. 
In fact, wherever one has received an advantage, it is e<|ui table that 
he should share the burthen also. If any other rule were allowed, 
the creditor might select which of the sureties Lc pleased as his 

victim. 


1 Cox, 31S. S, C. 1. Tsnd W. L. C. 7S. 


( 9 ) 5 Bligh I Eep. 
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§ 12. In some ernes the law will by implication hold that men 
withe>tit any contract are Wjund to contribute to defray one anotlier’e 
hm. This occurs in jeitimn, wliere a general average is struck, and 
the cost of the goods tlirovvn overboard for the general weal must be 
shared among all who have merchandize in the ship. So the 
Rhodlaa Law provided : “ Lego llhodid” says tlic Dlgenf, (14. 121. 1,) 
cavetar uiHi letMLndie uaris grafid jartvs mere! am facias est 
(/muiuni emd rlhatlonr i^nrruUar qxiod pro onitiUnis datuni est* : 
nor is tlie j)rinciple confined to cases of acimil jeUiso/i- ; it applies to 
losses inoiirred, or money paid, in the course of maritime adveJiture, 
for the common bcmTit of all. 

13. It may not Is* out of fdaco to ri‘niark hen*, that there can 
be no compulsory contriluition between wrong doers. Thus in a 
suit for damages against sc^veral trespassers, as where they have 
healen the plaintiff, or injured his property, the judgment awards a 
gross sum. Kach is rmbh* for the* whole; and the execution 
|u*oc(*ed against the g(»ods of oiii* 'or more. Such a one could not 
HU.slain an action against his fellow iitrf-fiosor for contribution of 
what he had paid <»ver and above his own supposed shave. But 
when* <»ne of co-trusiet*s has bei‘n guilty of a breae.h of trust, short 
of fra\id, the ruh* is to sue all. Tin* rrsinl ifnr trust may’ take 
out execution agniiiist any om* of them he t*hoiKses : for each trustee 
is individually responsibir for the whole. But a .suit will lie by one 

» 4 4/ 

Trustee against his <‘\)-trustees (o compel (‘ontrihution ; and so where 
a third }‘arty has reaped the hcnellt of the breach of trust; though 
the trustees must in the first instance iviinlmrse the injured pai*ty, 
the h»ss may ultimately be east tm the party who Wiis gjtiner by the 
hreaeh of trust. Where the I'rustce's conduct has been fraudulent, 
Eijulty stands aloof, and will not eomjK.*! contribution by liis 
eo-tru.stt‘e.s. 

14. The principles on which Sureties arc indeninifltsl an* thus 

laid down by Story : — 

“ Sureties are not only entitled to contribution from each other for moneva 
paid in discharge of their joint liabilities for the principal ; but tliey are alfu» 
rutHlcsl to the benefit of all securities, which have been taken by any on© of 
thorn to ideninify himself against such iiabilltie^. Courts of E<|uity have 
gemo farther in their favor ; and held them entitled, upon paymont of the 
<lobt duo by their principal to the Creditor, to have the full lyonefii of alt the 
collateral soouritieft^ lH>tl* of a legal nn«l an equitable nature, which the 
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creditor has iakeo ee en udiiittooel pledge for hie debt* Thue for exasnplef 
if ai the time when the l)Oud of the principal and «ui^ty le glveot a mortgage 
alaq ia made by tlic pnuci(>al to the creditor, aa au additional aocurity for 
the debt ; there, if tiie auroty {laya the debt, lie will be entitled to liave an 
aRsignment of that mortgage, and to !«tand in the place of the mortgagee. (^) 
And, aa the mortgagor cannot get Wk hia estate again without a reconvey- 
ance, that assignment and Fecurity will remain a valiil and elfectual Hccurity 
in favor of tlie »\ircty, notwiilistanding the bond is paitb This, indeed, is 
but au illustratiim of a much broader tloctrine established by CourU of 
Equity ; which is, that n credit4)r shall not. by bis (»wii election of the 
fund, out of which lie will receive |iayment, prejudice the rights which 
otlier persons ore entitled to ; but they sbull (Mther be substituted to his rights, 
or they may compel him to seek Futi'^faction <nit of the fnml, to which they 
cannot resort. It is often ext'inplifunl in eases, where a parly, having two 
funds to resort to for payment of his debt, elects to proceed against one, 
and thereby disappoints another party, who can resort to that fund only, 
lu such a case, the disappointed party is sulistituled in the place of tin* el(H:t- 


ing creditor ; or tlieluiter i^ com[M‘lled to resort in the first instfuice to that 
fund which will not interfere with the rights of the oilier.” 


§ lo. So ill V. y) Lord Eldon said: — 

“ It is a general rule, that, in equity 0 surety is entitled to the iMuiefit of 
all the securities wliicb the creditor has against the principal ; but then Uie 
nature of tho*e securities must be consi<lered. VVJiere there is a bond merely, 
if an action was liroiight upon the bond, it would appear upon oyer of the 
bond that the debt was extinguished, 'flie general rule, therefore, must be 
qualified by considering it to apply to sucJi securities as continue to exist, 
and do not gc*t Imck ufKin payment to the piT'^on of the principal debtor. 
In the case, for instance, where, in nildition to the bemd, there is mortgage, 
with a convenant on the piirt of the princijml debtor to pay the money, tha 
surety paying the money would be <Mjlitled to miv, * I have lost the Ufiiefit 
ofth^l)ond ; but the creditor has a mortgage, and 1 haw* a right to the tMme6t 
of the mortgaged estate which has not got back U> the debtor.* '* 


(x) So In Pearl v. 3 Jur. n. f. 579 anirmed i>. l.lsT, where P joined at nuretjr in a 

note to secure one half ot'a debt witli a kiiowlcdgo that the deld waan/«o fU'cured by a iittl 
of tale of the debh#r*» furniture. The i rcxlitor, who was the deidor’a Ifttidlortl, t(vik hia 
forsitnre in execution for rent which ^ulxiequently nccrue^l due. U waa held that P was 
entUlMi to be dlachatgeti to the extent of one half the value of the dUtre.«a. And ao ia 
Pltdgt v.Baaa, C Jur. ti. a. a j)eriMjn having a mortgage for a guaranteed debu i»( ts»aaii 
to hold it for the Wucfit of the surety, ^o aa to enable him, on paying the debt which bo 
has goarmoteed, to take the secority in fu original condition, onitripaired. Therefore 
vhtra the principal creditor and mortgagee, on the bankruptcy of the debtor, took a ei>n> 
vtyaiMie of the equity of redemption of the. iiiongagtK! prcmifrc^, and in ermaideration thereof 
teJeaeed the debtor and bis e«tate rn>n) all chtim. it waa held, that the surety was thereby 
retessed Crom his liability tyi 1 J. sod B. 
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§ 10. But where there is no coUaimd security from the debtor, 
but only his original liability, which is paid off by the surety, 
a question has arisen, whether the surety is entitled to have the 
original undertaking of the debtor assigned to him by the creditor ; 
for it has been argued, the undertaking is extinguished by the 
payment, and there is nothing to assign. In Hodgson v. Shaw,(^) 
Lord Broygham said : — 

The rule here is undoubted, and it is one founded on the plainest prin- 
ciples of natural reason and justice, that the surety paying off a debt shall 
stand in the place of the creditor, and have all the rights which he has, for 
tho purpose of obtaining his reimbursement. It is Imrdly possible to put 
this right of substitution too high, and the right results more from equity 
than from contract or quasi contract ; unless in so far as the known equity 
may l>e supposed to bo imported into any transaction, and so to rni.se a con- 
tract by implication. Tho doctrine of the Court in this respect was lumin- 
ously expounded in tho argument of Sir Samuel Romilly in Graythone v. 
Swinburne ; and Lord Eldon^ in giving judgment in that case, sanctioned 
the exposition by his full approval. A surety, to use the language of Sir 
S, JlomiUy*s reply, will bo entitled to every remedy which the creditor haa 
against tho princiyml debtor, to enforce every security and all means of pay- 
ment ; to stand in tho plnco of the creditor, not only thi'ough the medium of 
contract, but oven by means of securities entered into without tho knowledge 
of tho surety ; having a right to liave tho.Mo securities transferred to him 
though tlicre was no stipulation for that ; and to avail himself of all those 
securities against the debtor. I have purposely taken this statement of the 
right, becnu«e it is there placed as high as it over can be placed, and yet it 
is quite consistent with the principle of Copis v. Middleton** 

** Thus the surety paying is entitled to every remedy which the creditor 
has. But can the creditor l>o said to liave any specialty or any remedy on 
any S{)eciaUy, after tho bond is gone by payment ? The' surety may enforce 
any security against the debtor which tho creditor has ; but, by the supposi- 
tion, there is no security to enforce, for the payment has extinguished H* 
He has a right to liavo all the securities tmnsferred to him ; but there are, 
in tlie case supposed, none to transfer ; tliey are absolutely gone. Ho may 
avail himself of all those securities against tlie debtor, but his own act of 
payment has left none of wliich he can take advantage.’* 

§ \7. The Roman Law went further than our own. It permitted 
the surety who had jwid Uie whole debt to call upon the creditor for 
an mwignincnt of the very debt. Upon tins subject, writes Story,(«) 

A far more Ulieral and ctmiprehenitve doctrine pervades the Roman Law. 
Not only is the surety by Uiat law entitled in such cases to the ben^ ofall 

(*) a II Slid K. ISO. Wq. Jttr. § lOO-R 
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the eoUttermI •eoadtiet taken by the creditor but he is also entitled to bo 
sobstUoteik as to the very debt itself, to the creditor by way of oeaaton or 
assignmeut And upon such cession or assigumeut upon paymont of the 
debt by the surety, the debt it, in favor of tlie surety, treated not so much 
as paid, as sold ; not as extingciidied, but as traii8ferre<! with all its original 
obligidory force against the principal. Fidrjussorihui sucettrri soiet, ut 
siipmiator compellatur et, solidum solvere paraius est^ vendere eer/er- 
omia nomina. Cum is, qui ei reum ei Jidejussorts habens, nb nno ex fidt 
jussoribus accepia pccunia preestai aetioncs ; poierit quidem diru nuUas 
jam esse ; cum suum perceperit, et perceptionc omnes liberati sunt Bed 
non ita est ; non enim in soluium accepit, sed quodammodo nomen debitoris 
vendidit, Et ideo habei actiones, quia teHctur ad id ipsum, ut prwstet 
aetiones. Here we have iho d<K?triue distinctly |)»t, the objection lo it ntatod, 
and the ground upon which its solution de^xunis iitfinned. I'he rcasoniug 
nlay seem a little ai'iiticial, hut it has u docp foundation in imtui*ttl justi<!e. 
The same doctrine stands in suhstauee approved in all the countries which 
derive their jurisprudence from the Civil Law. 

“ The Roman Low carried its doctrines yet further in furthemneo of the 
great principles of Equity, 1 1 held the creditor bound not to deprive himself 
of tlie power to cede his rights and securities to the surety, who should pay 
him the debt ; and if by any voluntary and unuccessury net of his own, sucli 
a cession l>ecaine irnpracrlicahle, the surety might, by wliat was toehnicnlly 
called Ezeeptio cedendarum actionum, bar the creditor of so much of hia 
demand, as the surety might have received by a cession or assiguiiient of his 
liens and rights of action against the principal debtor. Si creditor a debitors 
culpa sua causa ceciderit propc est ut aclione maudaii nihil a mandatore 
consequi deheat \ cum ipsius eitio accident ne mandatori possit actionihus 
eedere. The same doctrine has been in some ineasuro transfused into the 
English Law in an analogou«( form ; not indexed by requiring an assignment 
or cession of the debt to lar nmde ; hot by placing the surety paying the debt, 
under some circumstances in the place of the creditor. And if the creditor 
should knowingly have done any act to deprive the surety of this lK*uetit, the 
surety, as against him would be entitled to tho same equity, as if the act bad 
not been done. On the other hand, if a surety has a counter l>otid or security 
from the principal, the creditor will be entitled to tho benefit of it ; and may 
in equity reach such security to satisfy bis debt"* 

§ 18. I have been thus lengthy in explaining what the English 
Law was, and what was the policy of the Roman Law, in order more 
folly to impress upon the reader the salutary change which Ims l>een 
effected by 19 and 20 Vic. c. 97, s. 5, which enacts that : — 

^ Eveiy person who, being surety for the debt or duty of another, or being 
liable with another for any debt or duty, shall pay mieh debtor perform such 
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19 k 20, VIC. a 97, s. 5. 


daty, tfhall be entitled to Imve aasignod to him, or to a trustee for bim^ ereiy 
judgment, speciality or other aecurity whicli shall he held by the creditor in 
i-espoct of such debt or duty, whether tuch judgment, speciality, or othar 
security shall or shall not be deemed at law to have been satisfied by the pay^ 
ment of the debt or performance of the duty ; and such person shall be 
entitled tosUuul in the place of the creditor, and to use all tlie remedies, and, 
if need be, and upon n proper indemnity, to use the name of the creditor, in 
any action or other proceeding at law or e([uity, in order to obtain from the 
principal debtor, or any co-security, co-contractor, or co-debtor, as the case 
may be, iudeniriificalion for the advances made and loss sustained by the 
(KJrson who sliull liuve so paid such debt or j>erformed such duty ; and such 
|)ayinent or jierforinancc so made by such surety sliall not be pleadable in bar 
of any such action or other proceeding by him : Provided always, tliat no 
co-surety, co-con tractor, or co-debtor shall be entitled to recover from any 
other c(»-sui*e<y, co-c(»iitractor or co-debtor, by the means aforesaid, mofe 
than the just proportion to vvhicli, as bjtvvoen those parties themselves, such 
last-mentiotied person shall be justly liable.”(^) 

§ 11). Wlien t\ surety gets riil of an ol)ligation at a less sum than 
its full amount, he \vill not, as against his principal, be allowed 
to make himself a ennlitur for a larger amount than he Inis actually 
pud in disidiarge of their common obligation. Rml v. I^orrieM) 

§ 20. This seemH ti not improper place for mentioning the 
doctrine of {ip{)ropriation of [mymeiit.s. Suppose a surety paying the 
prineipal creditor, with whom be had another distinct account, 
or the case of the principal debtor paying the creditor with whom 
he liad anotlier account tban that guaranteed, it may become 
imporbuit to <^»Ilside^ whether such payments liave been appro- 
priated by any of the parties to the ilischargc of the specific debt, or 
whether it is still open to consider such jiayments as made generally, 
or whether the creditor has still a right to apjwopriate them to other 
account than that guanvnteed. Tho doctrine of the Law with 
respect to appropriation of payments is contained in a very concise 
[lassage in Sinillis Mereantiie Liitv:\^) wiiich will serve as a guide 
in such questions, 

« It frequently Imppous, Uiat a party who pays money is indebted in several 
ways U> the party who receives it from liim ; in such cases it becomes a ques- 
tion to the reduction of which of his debts the payment must be appUe<L The 
rule is, that tlie {mrty (Miying has [xiwer to make tlie application at the time 
of payment— which he may d« either by express words, or a condnet indi- 

(t) Act V of loss which cxtcodA to InUia mwaj of Hit protlsioiii of the SafUsh 
this. 
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eiiive of lita inteotiona ; bot that, if ho iiogloct to mako it, the party reoeiir- 
iiig may, and is not bound to make an imnuMliate applieattoit : and, though it 
was ouoo aaid, that, perhaps, he ought to mako one within a reasonable iimai 
it aaeios now pretty well established tlint he may make it at nuy time bofofo 
the matter comes to the consideration of a jury. There at'u two old cases, 
in which itis laid down, that if pniici|)al niid intele^<t are both due, a genera) 
payment shall be ascribed iirst to the interest.'* 


When there is an account current iKrlwcen the iwrties, ex. gr. a bank- 
ing account, the law, in the nb.senco of any other sjH*cific urraugoinont 
between them, presumes that they iuteinled to apply the lirst iuun on the credit 
side to the first item (?i the debit side, and h> on. The Civil law," said 
Tindal^ C. J., in Mills v. Fowkis^x*) '*it is said, applies tiie payment to tlio 
more burdensome of the two debts, where one is more burdcuisonie than tlio 
Ollier ; but I do not think that such is the rule o(‘ our law. According to 
the law of England, the debtor may in the first instance appropriate the |my- 
ment — solriiur in modum solvcntis : if he omit.** to do so, the creditor may 
make the application — rccipitur ta inudum ncipUntis ; l»ut it* neither make 
any appropriation the law appropriates the payment to the earlier debt." 
And accordingly in that co-hc it was held, that, the deiilor having made 
no appropriation at the time of jmymont, the creditor had a right to 
appropriate a jiayraent inaile genciiilly to a debt buned l>y the Statute 
of Limitation. Nay, in one case it was ihicided, that an attorney, who hod 
done work for a curpomtiou without a retainer under Kcal, might a[>prupriatc 
a general payment to the w^ork so done ; though the Court hehl at the same 
time tliat he could not hare recovered {myment in an action. Where there 


are distinct demands, one against a fiiTu, and tin? other against one only 
of tlie partners, if the money |»ai(l lie the money of the }»artners, and be not 
speeiiically appi'opriuted by the payer, the creditor must not, mid the 
law will not, apply it to the ticrnand upon the individual ; for that would be 
to pay the debt of one witii the money of others. And though, w'hero prior 
demands are ixpiitabU*, and subsequent <»neH legal, the creditor may apply a 
general payment to the former, yet, if the prior <»ues be legal, and tlio 
subsequent equitable, the Court.s wdll not allow a general payment to 
be appropriated, at the time of tlio trial to the latter. Nor will an 
appropriatiou Ik? allowed, which would deprive the {larty paying of a l>eueftt, 
such as the taxation of ct>sts ; and therefore an aitoruey cannot apply 
a general payment to the taxable items of bin bill only. If some of 
the demands be illegal, a general payment will be applied to the legal 
demaod ; but where an Act of Parliament does not render a particular 
species of contract tliega), but only prohibits the enforcement of it by action, 
there a creditor may appropriate a general payment to a demand arising out 
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of uucli a coutiact. When the same broker sold goods of A and goods rf B, 
to the payer, n general payment, if insuilicieDt to discharge both debts, most 
be applied proportionably to them lK}th. An intention on the part of 
tlio debtor to a])propriato to a particular debt is perhaps more easily 
presumed in favor of a surety, whore there are any circumstances which 
can be considered indicative thereof ; but, in the aV>sence of such circum- 
stances the law, it wicmis, will not apply a jmymont in his favor.” 

§ 21. The Leading Case on a])[»roj)riation of payments is CUiyton*s 
Cutte.Lf) in iliatcuse Sir W. Grant, M. R., said : — 

“ This state of the case has given rise to much diseussion as to the rules 
by which the application of’ iiulcfinite payments is to be governed. Those 
rules we probably borrowed in the first instance from the civil law. The 
leading rule, with regard t<» the option given, ta tAe first place to the 
debtor^ and to the creditor in the second, we have taken litemlly from 
thence. But, according to that law, tlie election was to be made at 
the time of (aiyinent, us well in the cttHC of tlio creditor, a.s in that of 
the <lol»t<ii*, ‘ in rc prctscnli, hoc csf statim, atqne solutum esty cceterum 
postea non pertnittitur* (Dig. lib. 4(), tit. 3, § 1). If neither applied the 
imyrni'iit, (he law nuuh* the appropriation according to certain rules of 
presumption, ilepending oii the nature of the debts, of the priority in which 
they were incurred. Aful, as it was the aetirnl inU*ntioii of the debtor that 
would ill (he first instance have goveracil ; so it was his presumable 
inUMition tliat was first resorUul to «s tJie rule by whicli the application was 
to Uie di‘(4»riniiKH[. In tlie absence thcreiore of any express dtHdaration by 
citljer, the inquiry was, what upplicaiioii would lie most beneficiul to 
the <Icl»U»r? 'I'lie payineut was cuiiseqin*nily applieii to the most burdensome 
ileht : to one that carried intere.‘<t, ruUier tliun to that which earned none ; 
to one HtHMired l»y n jHMiiilty lathcr limn to timt which rested on a 
simple stipulatiou ; lunl, if (he debts wm' iH^iinl, then to that whicli 
had Ikh'ii first conti-actcil. ‘ Jn his, qun pnrsvnti die debentur, eonsiaty 
quotient indistinett quid solvitur, tn qraciorrm ratiaam videri soltUum, 
Si autem nulla pneqravet (id ct(, si omnia nomina similia fueriHi)^ in 
onfiquiorem,* ” (Dig. lib. 46. tit. 3. § 3,) 

But it bus l>cen contended that, in this resjx'ct, our Courts have entirely 
reversed the principh^ of dlri^iol^ and that in the ahsence of express appro- 
priation by either (wirty, it is the presumed intention of the creditor is 
to govern ; or at least that the cmlitor may at any time elect how the 
imyinetits inaile to him shall n'trt>spectively receive their application. 
There is cin tainly a great deal of authority for this doctrine. With some 
shades of distinction, it is sanctioned by tlie cose of Goddard v. CW, 2 Stra, 
by Jfllkinson v. Sfeme, 9 Mml. 427 ; by the ruling of the Lord 

(/) 1 Mcr. 
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Chief Baron in V. C!lay^ 1*1 239 ; ntid by Jp0t0f9 v, 

Ander$om^ 5 Taunt, 596, in the Common Pleam. From these casoM J shoaitl 
cotloei, that a propoeitiou whidi, in one of it, ia indisputahiy true, 

namely, that i f the debtor doet not apply the payment^ the creditor map make 
the application to what debt he pleases^ ha?» iK*oi) exteiulcd much l»eyond its 
original meaning, ho an, in general, to autiiorizi* the creditor to make 
hie election when he thinks Jit^ instead of conjin in*/ it to the period of pay- 
ment, and allowing the rules of Law to operate where no express declaration 
is then made.'' 

§ 22. Heim; W(* learn tliat the llehtor has tlie first option 
of appropriation, or jis the Ruinnii Law U'rineil it, imputation 
of a payment made hy him to his <T4*ditor. 

“Qtfo/trn#/* nayn (he Digest, I. xl. vi. lit. 3 I. 1., “ debitor ex 
pluribus causis, unum debitum solvit, est in arhitrio solventis dicere quod 
potius debitum voluerit solutum, et quod dixerit. id erii solutum," 

So in an anonymous ease in ('rt*. Eliz. when* tin; defendant 
owed the plaintiff certain mon(‘y upon a lH>nd,and cerUtin money fin* 
wares sold, as it app(‘ured hy his h(»ok. At tlie day when the money 
l)ecame duo tijMin the Iniiid, tlie <iefendant duly tend(;red ilie money 
according to the bond ; the plaintiff accepted it, and saitl it should 
be for the debt due by his hook, and not for the other debt; hut the 
defendant said he jwiid it upon his bond and n<»t otherwise ; and the 
plaintiff crosst*d his hook pretemling the IsK^k debt to lie discharged, 
and brought an action of debt upon the bond. And it was mijudgod 
against him ; for it was said “ the }iayinent is t<i be in that manner 
that the dcfen<lant would j^ty it, and not aceonling to the w'ord.s of 
the plaintiff how he would accf‘pt it*' 

§ 23. Where there is no express direction from the debtor, his 
intention to appropriate it to a particular tlebt may Is* inferrcfJ from 
a consideration of the course which Ids inUtrest would induce him to 
pursue. Thus when two dt'bts are owing, one of which is barred by 
the Statute of Limitation, it is a fair inference that a |)ayment 
is intended to Is; made on m*e4Uint of the debt not barred by the 
•Statute. Thus in Nmk v. l^>rd (*rammHh, L. Ch., 

said : — 

What I deduce from ilic authoriiicH in, tliat where a payment in made aa 
principal, the effect of it will lie to take ont of the operation of the atatnie 
any debt w'hlch is not barred at the time of payment, but that it wtU 
not tevtve a debt which i# then barred ; and that w*here there are aereral 


{$) Jui. p. t 
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the iufcroDcc will be that Uie payment ie to be attributeii to lliose not 
barroJ. What may be tlic cflect where there is a single debt consbtbg of 
several items, some of which arc barred and some not, may be doubtful. 
Exactly the same* princif)lc applies if the payment is made in respect 
of iiiterost.'* 


§ 24. Whore the debtor does not Jij>i)ropriate, the creditor may. 
The rule of the Roman Law wan, 


** Quolfrns non dieiniuit id quod solutum in arhitrio est accipientu cui 

potiuM dohito acceptutn ftirat'Uh ) 


Ihtt our Law diflbrs fn>m the Roman, in not re(|niring this appro- 
priation t«) be niDuediaiv. The creditor may ap|>i\)priato to any 
debt he ph'.'ises, at any time before the ease eoines on for trial. 
Where there arci two debts, one of wliieh is unlawful, the creditor 
may not appropriate to tin* unlawful d(*l>t. But it is otherwise, 
whore one of two debts is only barred by Statute. In that case tln^ 
creditor may a]i})ropriate the payment to the debt which is barred. <0 

2'). When' neither debtor nor creditor appropriates, the Law 
decides the eourst* of Jippropriation. It is. that tlu' money shall 
l>e carri(sl to tin* extinction of tin* earru'st item due : not as in 
the Roman Law, the most burthens(»me. Hut this may he overcome 
by a eourst* <»f dealin;^: betwe(‘n tin* j>arties. or a stipulation to 
the contrary: for modus d covvenflo rinrooif of which 

the ease of llvtuiUrr v. ) alfonls a good example. 

There Lord Denman, C. J., in delivering judgment, said: — 


“It was coateiKknl that, tis the bond was executed by gome of the 
defeadunls on the lOtb of tlanuary, ainl by all on llio 12tb, the sum of 
£1/294, above noticed mu.sU from the date, have included the £l,(XX) to 
Hocure which the bond 'was given ; that tlie wlndc formotl one account, and 
that in ordinary iMinking, in w'hich, according to the language of Sir 
W, Grant, M. R., all the sums paid in form one blended fund, the parts of 
which have no longer any separate existence ; and that ‘ it is the first item 
on the debit side of Uie account that i.s discliarged or re^luced by the 
first item on the credit sidoj’i*) in which cjwe the doctrine of Sir JV. Grant 
was fully adopted. And it is presumed that, generally s|)eakiog, and with 
reference to a case like that which he was considering more especially, 
the doctrine of that cmiueut Judge admits of no doubt. But it is equally 
coriain that a particular mode of dealtug, and more osf>ecially any stipulation 
lietween iiio lauriies, may entirely vary the case.” 


(A) Dig. 1. xivi. tit. 31. i. 

ti) V. fou'luy & Ding. u. c. 455. i Q. iL m. 

I Met*. **>30. 57 ami JBotk»hHm \\ rvrckaac, i B, and Aid. 39. 
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§ 26 . So money paid will be appropriated in the fimt instance in 
extinction of interest, and then of principal. So the Roman Law 
said : — 

8i neuter roluntatem suam expreui/, print in uturasy id t^uod tohitnr, 
in iartem aeeepto feretur^ih 


Cod. 1. viii. lit, 1. 1 
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TOPIC THE T«E!«THECOND. 

LIEN. 

“ For in beluilf of trade and commerce., tfte (mo doth annex the condition that 
the bailee ekall rctam in certain cases ; for men that gel thxir livelihood by 
commerce, and by entertainment of others, catmot annex such dmMiging condi- 
tions that they shall retain the bailor s jn'operty in case of 'no7i-payment, or 
7nake such disadvantageous and wipudent suppositioyis that they shall not he 
ffaid ; and therefore the law annexes such a condition, witho7it atiy express 
agreement of the parties^ 

Bacon’s Abridgmknt. 

55 1. A lien is a right to retain property nntil a debt due to the 
|K?rson n^taining it Is paid. 

§ 2. Liei\H are particular or (jeucral : thefonner exist in respect 
of the jiurticulargoiKh, for doing something to whicli the debt arises : 
and these are favored by law. 

§ 3. (jieueral Lions arc tho.se by which goods arc retained for a 
ffcncml ImJance ; and these are (joiistnied strictly. 

§ 4. Liens arovsc from the law compelling a party to receive 
gocKls ; and hence it was deemed only fair that he should bo allowed 
to retain them until he was j)aid for the work which he had no power 
to decline doing. Thus an innkeeper, who is compelled to receive 
guests, has a lien on their gootls for his bill ; so of a carrier by land 
<»r sea : tlic rescuer of goods from the perils of the sea has a lion on 
them, on account of public policy ; and by usage, liens have been 
created in various trades ; they are also of course capable of being 
created by the express contract of the jmrties in any particular case. 

§ 5. Whore there is no express contract or usage, the Law has 
drawn this distinction. VV^hen there has been some alteration etFectr* 
ed in the character of the gcxsls by the labour of the bailee^ he has 
a right of lion ; otherwise not A miller who grinds com, a ship- 
wright who builds or repairs a ship, has a lien.(«) A stable-keeper 

(<i) Bttt a ihipwrigbt is not entitled to be t»aid for ibo n»e of bis dock vhllt be deUbu a 
>hip Qtkder a lien againat Ibe will of the owoer. The law gWea no right toadd toa lien npon 
a chattel a charge for keeping it till tbt debt la paid. Semes r. Hie Bruisi Empirt 
^ 6 4ttr. n. p. «iU. 
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has not for Uic lively of a horaei^) And this distinction is well 
illustrated by the two cases of a livery stable-keeper and a horse- 
trainer, the latter of whom has a Uen.(<^) In the former case there 
has been no alteration in the cluuracter of the animal. The stable- 
keeper has merely supplied food, lodging, and grooming. In the 
latter, the trainer has improved the animal’s character and eajiabili* 
ties. He may have broken it in, ami thus converted it from an 
ungovernable into a docile animal ; he may have biought out its 
speed and its .strength, and the like. 


§ 6, Thiw liens arise by usages either by the custom of tlm imde, 
or by the previous coui^se of dealing of the partie.s. “Itluis been 
decided, writes Sinitk, “that an attorney has a lien for his 
general btUanco on papers of his clients, whieli eoiue to his hands in 
the course of his professional employment So a hanker, who Inis 
advanced money to a customer, has a lien for his general hulance 
ujx)n .securities l>elonging to su<*li customer, whicii come into 
his hands, l*ut not (»n muniments pledged for a specilie sum, or left 
casually at his shop, after his own refusal to advance imuiey on 
them, or n(‘gotiable instruments l>elonging to a third peu-son left 
in tlie banker’s liamis by his customer. So it lias been detennined, 
that calico-printers, dyers, and wharfingers have liens for their 
genenil lialance, hut imt fullcr.s. However, nothvvitlistanding these 
decisions, it does not u[>pear ceitain that the right of lien may not, 
even with resjK‘ct to some of tlie above trades, be lieri*aftiT contested, 
for tlie Court has remarked with respect to wliarfingers, that thero 
may be usage in ojie jdace varying from that which prevails in 
another; the party, theis-f ire, claiming to retain goods for a general 
balance, should, in almost, every instJincc, be prepared wdth evidence 
of the usage a])plic€able to hU own vast*. It is, however, establisheil 
too well for dispute, that a bictor has a lien upon all gO(j<lH in hia 
liands as factor, for the balance of his goncmJ account ; and even on 
the price of tliose, with the possession of which he has fiarted. 
Thus, where A consigned gocals to B, a facUir, to whom he owed 
more than their value, and B sold them to C to whom he waa 
himself indebted, the factor having Ijecome bankrupt, it was decided 
that he had a lien on the whole price due from C, which must 


WaUaeer. Wo&dgate, R and U. 193. (c) Brran r. Wattr§ M and M. 23d. 

(d) Smitb’s Merc, law 538. 

(«) But an aitomer haa no lieii for contt «>n r^al cfttaic rccorerf<} hy )ii« exertions for tifs 
elient, ifair y. AVw/r. 27 L. J. n. f. ch. 444. 
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cofusequently be placed to the credit of his ass^fneies^ In 
his sccoimt with C, and that A waa not entitled to my polftioii 
But a factor has not a lien for debts wbidi accrued bef<no his dikar* 
acter as such commenced. Policy-turokers have also a general 
and may avail themselves of it to obtmn payment of the balan(^ due 
to them from their employer, though he be merely an agent, if 
he did not disclose liis principal; but not if they know, or there 
is enough to indicate to them, his representative character. 
Wliether carriers have, by the usages of trade, a general lien, 
is a matter which has been of late years a good deal disputed : the 
prevailing opinion seems to be, that they have.(/) But tlie master 
of a ship has no lien on the vessel or her freight, either for bis 
wages or disbursements on her account.” 

§ 7. Where there lias been, or is, no possession, there can at law 
]m 5 no lien : for lien is a right to retain. Thus where the goods are 
abandoned, the lien is gone. The original possession must be 
larfulf or no right of lien can arise. Thus a creditor cannot 
tortuously sense his debtor’s goods, and then claim a right to retain 
them. And even wliere a general lien is recognized yet that 
will not apply to transactionH whore goods arc held for a particular 
purpose. (i?) The bailor has always a right to the restoration of the 
goo<Ls on payment of the price or tlic labour bestowed upon them, or 
his general balance, as the case may be; or upon tender of such 
sum : and if the bailee, when a tender is mjulo, claims to retain the 
goods on some othoi* ground than that of lien, ho cannot afterwards 
set up his lien. I'lie vendor of land and his representatives have a 
lien ujx)n it for the unpaid purchase money, not only against the 
purchaser, but against his boil's and subsequent purchasers with 
notice. The vendee and those claiming under him are trustees for 
the vendor, for they ought not in coascience to get the estate with- 
out paying the full consideration for it 

§ 8. In accordance with this was the Roman Law. This is the 
language of tlio Institutes. 

Venditw vem res, et inuliUr, ?w)n aliter emptcri acqmruTdur, 
81 18 vendiion pretium solverit, vel alio niodo ei satUfecerii ; 
ex 2 >n>na*^>rc ant pujnore doto. Sed, si is, qui veifidtdU, 

A »hlpowner ba> uodoiibiedly • lUn upon the cargo for frtigbt. Uiilefi the 
taprtNa tanni of ihe contract of atibreightiscnt arc inconsistent wltb the eslstcaca of soeli a 
lieu, Sec the case of Arhmtkm4 v. t Mad. H. C. It, 88. 

Bodt V. Uomccwi. 80 U J. n, s. 87. 





jSliilil mfiUiTis mqvmlM fuefU, Moendum 0kMm 

jleri Quadvendidi^wmiMUrjUaioei^^ 

nobia aotwhim ait, aui aatU ao nomine /adum^ vd eiimm /UkUb 

hcdmerimue emptori ahu ulU aatiafaetione,^) 

§ 9. If the consideration money b expressed to be paid in the 
conveyance, and even a receipt endorsed on the back ; or if a security 
is taken for the payment of the purchase money, the lien neverthe- 
less exists, if in fact the money has not been paid. 

§ 10. Therefore where one of several joint owners lap out his 
own money in repairs or improvements for the common benefit, he 
shall have a Hen for the amount for nemo debet loeupletari ex 
aUeriuB ineommodoiJ) ; and the rule is the same where the true 
owner stands by and sees improvements made by a person who has 
not himself notice of such owner s interests, without saying an 3 rthing; 
for jure naturce cnquum eat, neminem cum aUeriue detrimento aut 
injuria fieri locwpletvoremX^) The Hindh Law permits the mortga* 
gee or tenant in poasesMion to recover the value of improvements at 
the termination of his estate. 'Fherc are other equitable liens which 
the state of the Law and society in this country render it unnecessary 
to notice. 


lost. 1 ii. t 1 . 41 . 

(t) TlMMif b ftt oommon Law a joUit owner ii not entitleU to toe hU joint owner for eontiibu> 
ckm oa aeooottt of expenteii wbicb the fomitr lue Tolontarfljr incorred, wltbost any oxprMi 
illpaAtteaare<»tf«oltwtw«eA th«iD«forre|»irt.aeHU>tb«ooiiiiiioopropinr,jettbAoqsl- 
ablo doettiM of tbe BcMsan Law preraUi In oar Equity Courts. So in tbo FtadAeti 
C. la 1 11* 12*) a% md4$ eommimis nni, md pamis commmmit^ d mm Seoioftm wd <A 

mi ; commmi dwidmdo jftdimo §rit mt inUrdielOt 


(i) D>S. L 5 01 . 17 I. 206 . 

45 


U) 171 . 206 . 
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TOPIC THE TWENTY-IHlfill. 

AGENCY. 

Qui /acii 7>er alium, facii per se, 

1 . An agent is a person authorized to do some act or acts in the 
name of another who is called his principal. An agent is the Pro- 
curator of the Roman law ; the principal is the Doniinua, Procu- 
rator C8t qiii aliena negotia mandata domini minietratM) 

§ 2. It is a general rule that an agent, unless specially empower- 
ed, cannot substitute another in his place ; for the law is Delegata 
mm potest delegari : vicarim non habet vicarium. Procu^ 
rator alium procuratorem facere nmi posslt ^J'he relation is founded 
in confidence ; and the principal ought not to have a party thiust 
upon him of whom he knows nothing, and who may not be to his 
liking. At the same time this rule does not prevent the agent from 
employing all such instruments as are necessary for the due perform- 
ance of his duty ; for all such power is Uicitly implied : cuicunque 
alifjuls quid conceditf concedere ridefur e( id sine quo res ipsa esse 
non potuit And that, even though the authority may not contain 
any expre.ss mention of such jKJwer : Expressio eoi'um quoe tacite 
insunt nihil (qKi^atur : and Quod suhintelligitur non deest 

§ S. An agent may In? appointed by bare words, or his agency 
may be inferred from the conduct of his sup|>osed principal concern- 
ing him. Agency may be general or special ; limited or unlimited ; 
no particular form of appointment is neccssaly^ Procurator con- 
stitutus €st vtl coram vel pex mniciuvi, vel per epistolum. 

^ 4. The division of Smith in his Mercantile Law may be 
most conveniently followed here. He treats of the mutual rights 
of the agent and his piincii)al ; of iJie mutual rights of principals and 
third parties ; and of tlie mutual rights of agents and third parties. 
Each of tlicse heads is considei’ed with reference to the rights of the 
one party against Um other ; and hence a six-fold divisioii of the 
subject. 


(•) Pip.l, sm. 3. 1. 1. 
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§ 5. Thi ngkt$ offyi/ineipal agaiiMi affent The fldatiaiy 
tioB of tlie parties calls for uberrima Jidee, Wliatover be the chaiwter 
of tile duties, the agent is to fulfil them to the letter, if possible. So 
the Roman Law. ** Igitw commodimime itl<i forma in tnandofts 
servanda eat, ut, quotl^na cerium mamhitnm eii, recedi a ftyrmi non 
debeat. Diligenter fines marulati custodiouH sunt ; namquie^eseit, 
aliud quid facere vUleturJ* He must employ skill ; for if ho engage 
without it, he is a deceiver. Im jreritiu c ulptv iulnumerat ur : spondet 
peritiam art is: spondet diligent aim agendo negolia parrm.(P) If 
he exceed his authority, loss will fall upon him ; while he must ac- 
count to his employer for all profits, rrocnmtor, ut i n caieris 
que negotiis gerendis, itact ialitibus,ex bond Jule rationcrn tca 
debet. itaque, quod ex life consr^culus erit, sivc prlncipaliter 
rei nomine, sire e.cfrinse<'us oh earn rem debet maiulaii judicio 
restituere. He caimot dispute the title of his principal ; he must 
keep a clear account ; and coiiiuuiiucate all results to his ]>rincii)al. 
When loss occurs tlirough his negligence, or additional expense has 
been incurred, which but for such negligence might have been 
avoided, he wdll have to bear it. So the IU)man Liiw\ 


Si mihi mandaveras^ tU rem tibi alxquam emam, egoque emero meo 
preHOy habebo mandati actionem dc pretio recuperando. Sed et si tuo pretiOy 
impendero tamen alu/tiid bona fide ad emplionem rei, crit coniraria man^ 
dati actio, aut si rem emptam notis recipere, Simili modo, et si quod aliud 
mandaveris, et in id sumptum feccro. Impendia, mnndati exsequendi 
gratia facta, si bona fide facta sunt, restitui omnimodo debent ; ncc ad rem 
pertinet, quod is, qui mandasset, potuisset, si ipse negotium gereret, minus 
impendere, Sumptus bona fide nccessariofaetos, etsi negotio finem adhu 
here procurator non potuit, judicio mandati restitui neccssv cst. Si tamen 
nihil culpa tud factum est, sumptus, quos in litem probabili ratione feceraty 
comtraria mandati actione petcre poles. Si quid procurator citra manda^ 
turn in voluptatem fecit, permittendum ei au/erre, quod sine damno domini 
fiaty nisi roHonem sumptus istius dominus admittitJ* 


An agent to sell, must insure gcxsls if his principal requests, or if 
it lias been the course of business to do so ; and if he cannot eflfect an 
insurance, he must inform his principal He must sell for the price 
limited, where a price is limited ; or if not, for a fair market price ; 
he must not sell upon credit where the g(>ods arc ordinarily sold for 
cash only. 




50 tit 17, 1. 132. 





§6. jDe/ cm2€ineagdiit6, however^ who ai:ie paid an 
tion for insuring payment of goods intrusted to iheok for salui may of 
course sell for credit They are however only sureties, and cannot 
be resorted to by the principal fenr payment in the first instance, 
before the purchaser has failed to pay.(«) 

§ 7. One of an agent’s main duties is to keep a true and clear 
account. Courts of Equity, writes Story, (d) adopt very enlarged views 
in regard to the rights and duties of agents ; and in all cases where 
the duty of keeping regular accounts and vouchers is imposed upon 
thorn, they will take care that the omission to do so shall not be used 
as a means of escaping responsibility, or of obtaining undue recom- 
pense. If, therefore, an agent does not, under such circumstances, 
keep regular accounts and vouchers, he will not be allowed the com- 
pensation which otherwise would belong to his agency.(«) Upon 
similar grounds, as an agent is bound to keep the property of his 
principal distinct from his own : if he mixes it up with his own, the 
whole will bo taken both at Law and in Equity to be the property 
of the principal, until the agent puts the subject matter under such 
circumstances, tliat it may be distinguished as satisfactorily as it 
migiit have been before the unouthorizocl mixture on his part-f/) In 
other words, the iigcnt is put to the necessity of showing clearly 
what ptvrt of the propeHy belongs to him, and so far as he is unable 
to do this, it is treated as the j)roperty of his principal.^ Courts of 
Equity do not in these cases proceed upon the notion, that strict 
justice is done between the parties ; but upon the ground that it is 
the only justice that can bo done, and that it would be inequitable to 
suffer the fraud or negligence of the agent to prejudice the rights of 
his principaLC^^ 

§ 8. Agents for purchase must follow instructions, or the 
cipal may repudiate the transaction; but the principal must give 
notice of such repudiation to the agent within a reasonable time. 

§ 9. Mights of AgsiU against Principal. He is entitled to 
remuneration, ordinarily called tmnmisswn, fixed sometimes by 
special agreement, sometimes by the usage of trade. But if fak 

(c) la nMcUkfm Ue U not a •ur«t 7 . Ko note iA wTitiag is nsoftittiry to bind him. 

(d) Bs.Jur.ft6S. («) J>id|r S Vot. 961 

(/) LupUnn V. fThilc, 15 Vos. 436, 446. 

( 9 ) iNMion T. Ponlon, oitod 15 Voo. 440 ; Clmdmartk v. Eiwardi^ 6 Vos. 46. 

{k) LfsKon r. Wki$€, 15 Von 441. 
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uofkiiptMt be iUegil^ he eeimot mfotee peymeBt^ for tfie kw mil 
not Bwoi him. He nary forfeti it by miaooiidiaet, aoeh ae n ag l e e ^ 
wiat of skill, and the like. He is entitled to be reimbursed bB 
advances made him in the regular course of his business : such 
as charges for duties, ware^housing, &c. ; but charges occasioned by 
his own n^lect are not within the regidar course of employment. 
Where he acts bond fide, he is not liable to his Principal for 
the result of contracts entered into on his behalf. Rishourg y. 
BrucknerSf) And on the other hand he is entitled to be indenini* 
fied for any liability incurred by him consequent on his employment 
Warlow V. Harriaon.U) 

§ 10. Rights of third persons against Prinripnl. As far as the 
agent’s authority extends, he can bind his Principal to third persons. 
The extent of an agent’s authority is to be measunnl by the extent 
of his usual employment : — 

“For he,” writes Smith(^) “who accredits another by employing him 
must abide by the effects of that credit, aud will be bound by contracts made 
with innocent third persons in the seeming course of that employment, and 
on the faith of that credit, whether the employer intended to authorise them 
or not ; since, where one of two innocent jiersons most suffer by tlie fraud 
of a third, he who enabled that third person to commit tlio fraud should be 
the sufferer. On this principle it is, that one partrjer can bind another to 
contracts within tli^ scope of the partnership business ; the same principle is 
well illustrated by Lord C, J, Holt, who says, a man send his servant 
with ready money to buy goods, and the servant buy upon credit, c!ie mas- 
ter is not chargeable. But if the servant usually buy for the master upon 
tick, and the servant buy some things without the masteris order, yet, if the 
master were trusted by the trader, be b liable.’ ” 

And in such cases the Principal is liable though the goods be mis- 
applied by the agent Summers v. SolomonX^ 

“ As the employment,” writes Mr. Smith , “ is the measure of the 
authority to be inferred, if there were no previous employment, there can of 
course be no inference of authority : in such a case, the party who trusts a 
eervant does it at his peril ; since Uie master will only be liable for what 
comes to hia use ; and not even for that, if be gave his servant money to pay 
for U-; and, as the employment is the measure of the authority, au employ* 
rnent in one line of business affords no inference of authority to act in another ; 


(ijnUJ. a. I. c. P. 90. f>;29L. J a. •. Q. B. 14. Iter. Up. 131 

(t) 3 Jar. a. a m fm) Mtr. U p. 136. 
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and the authoritj most be inf^^red from facte wbkdi imve occiimd 
the course of each omplo^mneut, not from mere argammit ae to Ate utility cr 
propriety of the agent’e poseessing it 

Thuflt though a clerk or apprentice may have an implied authority to 
receive money for hie master in the course of business, yet that will give 
him no authority to receive it in collateral transactions or out of the ordinary 
course of business. And thus also, though a master when abroad, or even 
at home, in case of necessity, has an implied authority to borrow money for 
the purposes of tiie sliip, and may therefore bind his owner by contmcting a 
loan for those purposes, yet, if he borrow money on his own account, and 
afterwards apply it to the purposes of the ship, that is no exercise of his 
authority, and his master is not bound to re-pay that money. 

It follows from the above observations, that an agent may be tied down 
by very strict directions, as between himself and Principal, whom ho may 
notwithstanding have power to bind by contracts unauthorised by and 
even in dcflanco of them. Cases of this sort occur, when a general 
agent, as he is called, exceeds his instructions. A general agent is 
a person whom a man puts in his place to transact all his business 
of a particular kind : thus, a man usually retains a factor to buy and sell all 
goods, and a broker to negotiate all contracts of a certain description, an 
attorney to transact all bis legal business, a master to perform all things 
relating to the usual employment of his ship, and so in other instances. The 
authority of such an ugotit to perform all things usual in the line of business 
in which lie is employed, cannot be limited by any private order or direction 
not known to the party dealing witli him. But the rule is directly the 
reverse eonccruing a |>ai*ticulur agent, t. e., an agent employed specially in 
one smglo tt'uusaction ; for it is the duty of the party dealing with such a one, 
to ascertain the extent of his authority ; and if he do not, he must abide the 
consequences.” 

It must however be remembered that a Foreign Principal is in no 

case liable at the suit of a vendor for goods purchased by the agent 
at home. Smyth v. A mlerHon/ 

§ 1*.. The woi*ds of Stoi'y in his work on Agency are also worthy 
of study here.(<*) 

** Before quitting this subject of the jmtui*e and extent of the authority of 
agents, it seems proper to refer again to what has been already incidentally 
stated, the distinction cbmmouty taken between the case of a general agent 
and that of a special agent, the former being appointed to act in his principalis 
affairs generally, and U»e latter to act concerning some particular object. 
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& ^ ftfiiwrttt«i» tepriiidpdwittbeboaadli^tlieieiAirf'Uttgeiit^^^ 
liie «eqie of Hie genent eatliori^ conferred on bim, iltbougb vicdeM bgr 
tboee eels bU private instructbns end direetiims wbicb are given to bim bgr 
the principely iimiling, qualifying, suspending, or prohibiting tbe exercise of 
aueh anibority under particular circumstances. In the latter case, if the 
agent exceeds bis special and limited authority conferred on him, the prin* 
cipal is not bound by his acts ; but they become mere nullities, so far as he 
is concerned ; unless, indeed he has held him out as possessing a more enlarged 
authority. 

“ The ground of this distinction is the public policy of preventing fiauds 
upon innocent persons, and the eucoun\gemeut of conlideuce in dealings witli 
agents. If a person is held out to third person, or to the public at laige, by 
the principal as having a general authority to act for and to bind him in a 
particular business or employmeut, it would bo the height of injustice, and 
lead to the grossest frauds to allow him to set up his own secret and private 
Instructions to the agent, limiting that authority ; and thus to defeat his act 
and transactions under the agency, when the [varty dt'ttling with him had, and 
could have no notice of such instructions. In such cases good faith requires 
that the principal should Ihj held l>ouud by the acts of the agent, within the 
scope of his general authority : for he has held him out to the public ns com- 
petent to do the acts, and to bind him thereby. Tbe maxim of natiitul 
justice here applies with its full force, that he who, without intentional 
fraud, has enabled any [)erson to do an act, wbieh must be injurious to 
himself or to another innocent party, shall himself suffer the injury rather 
than the Innocent {>arty, who has placed contidence in him. The maxim is 
founded in the soundest ethics, and is enforced to a largo extent by Courts 
of Equity. Of course tlte maxim fails in its apjdicutiori, when the fuirty 
dealing wi til the agent has a full knowledge of the private instructions of llie 
agent, or that he is exceeding hjs authority/’ 

§ 13. When a principal a<loptA the acta of hia agent which 
he had not originally authorized, third particH may pursue the 
principal ; for oranis mtihahitio retra-irahitur ct nu^rulato priori 
esquiparatur, 

§ 14. As to the power of an agent to bind his principal by the 
disposition of his property, applying the foregoing principles, we see 
that to render his disposition binding upon his principal it must be 
made by him under an express or implied authority, unless indeed 
the transaction take place in market overt ; in which ease, as we have 
seen before,CF) a bond fide purchaser is absolutely {protected. If tbe 
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fcnuiiftction ia wiihiii the uaaal course of the agent's employment, tiie 
authority wilt be implied, and a disposition of his principal's goods 
will confer a good title upon a purchaser, even though made in trans* 
gression of the principal's direct instructions; provided of course those 
instructions are unknown to the purchaser. But the implied authority 
ceases the moment the agent oversteps the limits of his usual course 
of employment. Thus, the usual emplojrment of factors being to sell, 
it was decided in numerous cases tliat they had no authority to pledge 
the goods of their employers. 

The case of Tlve Bank of Bengal V. Jfacfeod(9) affords a good 
illustration of the f>owcr which an agent has to bind bis principal 
by a disposition of his proiMjrty to third parties. The payee of 
promissory notes of the East India Company, by a power of attorney, 
authorized his agents at Calcutta to sell, endorse and assign" the 
notes. These notes were transferable by endorsement, payable to 
bearer. The agents, in their character of private bankers, borrowed 
money of the Bank of Bengal offering, as security, these promissory 
notes. The Bank made Uie advance, and the agents endorsed the 
notes, such endorsement purporting to be as attorney for their piin* 
cipal, and deposited them with the Bank, by way of collateral 
security for their personal liability, at the same time authorising the 
Bank, in default of payment, to sell the notes in reimbursement of 
the advances. Tlie agents afterwards became insolvent, and default 
having been made in [layment, the Bank sold the notes, and realised 
the amount of their loan. 

It was held, that the endorsement of the notes by the agents of 
the payee to the Bank vras within the scope of the authority given 
to them by the power of attorney, and that the payee could not 
recover in detinue against the Bank. 

** The main and fundamental question/* said Lord Brougliam in 
ddivering the judgment of the Court, is, — 

•• Had Macleod ^ Co^ authority to endorse under the power of attorney ? 
Which is in the tame words in both cases. 

^ II is to * sell, endorse and assign, or to receive payment of the pHaeipal 
aeeordiag to the coarse of the Treasury — and to receivo the consideration* 
money and give a reoeipl for the same*' It is contended fbr the Beapon* 
doBt| that the words, * sett, endorse and assign,* used omdanetivdlj, eamuit 
he used in the di^anettve, hoi that the only power given to endereo is ene 





BANK OF EENOAL V. MACLKOD. 


BttCiilaiy to Mle> and tliat we are to read it« as if it were, power to aei), and 
for tlie purposes of seUtng, to endorse. This eonstructiou is endeavoured to 
be supported by referring to the variation of ^or* for * and* immediately 
following — * or to receive the money at tlie Treasuiy/ VVe are unable to 
go along with tliis view of the instinimcut. The variation is clearly owing 
to a new subjecUmatter l»eiug introduced. The matter lirst dealt with, is 
the use of the paper as a continuing and subsisting instrument, as securities 
not paid off ; the matter afterwards dealt with, is the receiving of the money 
due on these securities, when paid off, and when they ceased to exist — it is 
called * payment of the priucipal," and tlien follows a like })ower to receive 
the consideration-money, and give receipts ; tliat is, to receive the money, and 
give receipts for the money arising from the ale, endorsements and assignment 
because to tliat alone could this clause apply— the giving up the paper to the 
Treasury, authorised by tlie second clause, requiring no receipt whatever. 

The change of * and’ for ‘ or’ in tlie second clause does not, tliereforc, 
appeal’ at all to alter or affect the construction of the first clause or member 
of the senteucc. Shall we, then, say, that a power to * sell, endorse and 
assign,’ does not mean, a power to sell, a power to endorse, and a power to 
assign ? And would not such a negative oi exclusion bo doing violence to 
the plain sense of the words ? If we adopt this exclusive construction, we 
must hold, that these words not only give no powers to endorse, without sell- 
ing, but also, that they give no power to sell without endorsing, and we must 
suppose the agent acting under such a power to bo entirely crippled. Now, 
as there can be no doubt that this is a geueral form for powers of attorney 
to deal with negotiable instruments, aud that in the general cose, wiiatever 
may have been the understanding in the case at the Bar, the power to 
endorse is intended to be conveyed. Were wo to adopt the RespoudenTs 
construction, we should sanction this position, not only that all powers now 
existing and acted on, and which have been acted on, if conceived in this 
form, are most defective, indeed, almost inoperative, and tliat what has boon 
done under them, aud is now done under them, is insufficient to convey a 
tiCio to the taker of the negotiable instrument, but that in future, to make 
such powers complete, indeed, to render them useful, a new and veiy tanto* 
logons phraseology must be adopted, as this ^ power to sell, and also to 
endorse, and also assign, or to endorse without selling, or to assign without 
soiling or endorsing, or to sell without endorsing,' and so forth. It appears 
to that the rational and, natural construction is the one which represonto 
a power *to sell, endorse and assign,’ as a power to sell, a power to endorse 
and a power to assign— so that these acts may be done apart or together, 
and that the powers are conveyed conjointly and severally. The elliptical 
mode of expression, by not repeating the words * a power,* or * full power,* 
we consider to be thus properly supplied, and the expression thus justly 
expounded in the ordinary mode of pai lance. ’ 
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** But it in ni(]» that the power was given to do the acts in qaestion on 
(lie donor’s iicbalf. This is really only saying, that wiiat the agent is to ^ 
he is to do as representing the principal ; as doing it on behalf of, or in the 
place and in the right of, the principal. But it is further said, that ev^ if 
the expression be read as only amounting to this, the endorsement is to be 
only made for the benefit of tlie principal, and not for the purposes of the 
agent. We do not see how tliis very materially ofiects the case, for it only 
refers to the use to be made of the funds obtained from tbe endorsement, not 
to the power ; it relates to the purpose of the execution, not to the limits of 
the power itself ; and though the endorsee’s title must depend upon the 
authority of the endoi*8er, it cannot l)e made to depend upon the purposes for 
which the endorser i>erform8 his act under the power.” 

§ 15. Tliu (lecisionH on tills power of disposition by agents 
working a hardship on merchant's credit, the Factors' Acts (4, Geo. 
4, c. 83, amended by G, Oeo. 4, c. 94,) were passed and subsequently 
5 and G, Vic. c. 39, called the new Factors' Act. All these Acts are 
extended to this country ; the former by Act XIII of 1840 : and the 
latter by XX of 1844; but they only apply to cases governed by 
English law, and I shall therefore not pursue the subject at any 
length here. 

§ IG. The following brief summary of the ojieration of the Fac- 
tors* Acts taken from Chitty on Oot}tr(tct6M may however not bo 
out of place 

** 1st. An agent who is entrusted with tbe possession either of goods or 
of the documents of title to goods, may now deposit the same by way of 
pledge, lien or security for advances made to himself ; oven although at tbe 
time of making the advances the pawnee knew that tbe pawner waa only an 
agent But the pawnee is not entitled to the protection of Uiis enactment, 
if the deposit was made on account of an antecedent debt ; or if the advance 
was not made bona fide on tbe part of the pawnee ; or if be had notice that 
the agent had no authority to pledge, or that, in so doing, he wasactiBg main 
fide with reference to his principal. 

** 2nd. Where the advance is made bond fide^ not on account of an im- 
mediate deposit, but in consideration of a wi’itten contract to deposit goods 
or documents of title, notice to the pawnee of the agent’s want of anthority 
to make such deposit, will not invalidate the contract, unless it be reoetved 
by him before the goods or documents of title have been actually deposited 
wHh him. 

** 3rd. Where the agent is possessed of any document of title to goods, 
he will be taken to have been intrusted therewith, so as to be euUtled to 
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pledge the whether such domiment was derived immediately from 
the owner, or has been obtatnod by the agent bj reason of hie having been 
entmeted with the poeeeeeion of the goods, or of some other dooument of 
title thereto. 

** 4th. The agent may make a valid pledge, cither for an original or a 
continuing advance. And where an advance has been already made to an 
agent on the security of goods, documents of title, or negotiable instruments, 
and those are given up in consideration of tlie deposit by the agent of other 
goods, &c., the pledgee will have a lien on this second deposit to tlm extent 
of the value of the goods, 4&c., given up in cousidoratioii thereof. 

“ 5th. It would seem that an agent may pledge the propiuly of his 
principal for an antecedent debt, to the extent of his own lien thereon at 
the time of the pledge, jirovided the pawnee has not, at that time, notice 
that the pawner is nn agent. And lastly, there seems to lie no doubt that 
the principal will l>o bound by a j>ledgo by bis agent of negotiable securities, 
such as bills or notes endorsed in blank, or excliecpicr bills payable to bearer, 
or bonds payable to holder. 

“ But it has Ikm^ decided, tliat the 5 & 6, Vic. c. 39, s. I, is intcuded to 
protect only bona fide advances to the agent. And, therefore, where the 
agent and the defendunt were jointly liable on a bill for £300, and the 
defendant paid that sum to the agent to take up the bill, and took, as a 
security, a de^msit of gotwls l>f*longiug to tliis plaintiff, which were then iu 
the agent's luinds : it was held, tliat the transaction was not a loan to ilie 
agent at all ; and that it was not protected by the statute.” 

§ 17. The coiiHtKiuence of dealing witli an agent wlien the prin- 
cipal is undisclosed at the time of tlie transaction, is very neatly 
put in Smilh'8 Mercantile Law, The leading cases are Patterson v, 
Qandaseqai; Adilisony, Gaiuhxseqai; Thompson v. Damnpari^ 
Oeorge v, Chujgett, wdiich may all be consulted in the Second 
Volume of Mr. SntIfJiH Leading Cases, with the invalualde notes 
attached to tliem resjKjctively. Here it must suffice to furnish the 
reader with the same author’s condensed summary of the law as it 
is established by those case.s, and the .subsequent decisions which liavo 
foUowod u|>on them. 

** When,” he writes^, an agent, Jiaving a proper authority, purcliascs in 
the luifrie of liU priuclpal, it is clear, from what has been said, tliat the prin- 
cipal is bound to the vendor : if, however, the veudor, preferring the credit 
of the agent to that of the principal, agree with the former to accept him as 
bis debtor instead of the latter, he cannot afterwards alter his election, and 
Itim ronnd and charge the principal. But it often happens, Uiat a broker 
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pureJiases in his own unme, without disclosing that he has any piineiipal ; 
where tliis takes place, the broker is, of coarse, the person to whom the Tender 
gives credit ; yet, if he afterwards discover the principal, he may elect to 
abandon the responsibility of his broker, and charge him : and so he may, if 
the broker, on making the purchase, stated himself to be an agent, but omitted 
to state the name of his principal, which is afterwards discovered : unless, in 
either of these cases', the seller have suffered the time for payment to elapse, 
and the principal to alter tlie state of his account with the broker in such a 
mander that ho would be a loser if called on to pay to the seller ; for then, 
indeed, sooner than tliat the principal should be injured, the seller will be 
taken to have selected the agent for his debtor. But if the time for payment 
have not elapsed, the principal cannot, by prematurely settling with his agent, 
deprive the seller of iiis election, ft seems also to be a rule, that whenever 
the agent is an English, and the principal a foreign, merchant, the seller will 
bo cousidored as having given credit to the Eiiglisliman, and that he and not 
the foreigner is liable.’* 

§ 18. Payment, or tender of payment, to an agent in the course 
of his employment, is payment or tender of payment to the princi{)al. 
But the payment must he actually made aud not merely a set off of 
a debt duo from the agent to the <lebtor : 

** It is a general rule of law, that, if a creditor employ an agent to receive 
money of a debtor, and the ageiit receives it, the debtor is discharged as 
against tlie principal ; but if the agent, insteml of receiving money, write off 
money duo from liim to the debtor, then the latter is not discharged.”(t) 

When landed pr(>|>erty is sold by auctioneers, the purchaser must 
strictly adliere to the conditions of sale. In the absence of express 
stipulation to the contrary the purchase money must be paid to the 
vendor, and the purcliaser has ordiuarily a right to have the assign- 
ment executed in his presence. 

§ 19. Hitherto we have been considering contracts. The ques- 
tion remains how far the principal will be liable for his agents torts. 
Wliere ho orders or ratifies them, he h of course responsible : though 
tho agent is not excused ; for, says Bluchtorie, “ he is only to obey his 
master in matters that are lawful and honest.” 

§ 20. He is responsible for the negligence of his agent Il^fistra- 
tions of this principle frequently occur in the law of master and 
servant Tlie leading cases on Uiis are Lawgher v. Pointeri^) and 
Qmrman v. 

(rt Pct Abbott, r, J., in Kttmll r. Baitpieji. 4 B. A AW. 398. 
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in the &«t of titese eaaee it was held that whore the owner of a 

■t 

ctniige hiied of % stiAle-keeper a pair of horses to drive itfor a day, 
and the owner of the horaes provided a driver, through whose negli- 
gent driving an injury was done to a horse belonging to a third person: 
the owner of the carriage was not liable to be sued for such injury, 
BayUsy and Holrayd, Judges, dissenting. 

In the second, where the owners of a carriage were in the habit of 
hiring horses {h>m the same person, to draw it for a day or drive, and 
the owner of the horses provided a driver, through whose negligence 
an injury was done to a third party, it was held that the owners of 
the carriage were not liable to be sued for such injury. 

And it was held to make no difference, that tlie owners of the 
carriage had always been driven by the same driver, he being the 
only regular coachman in the employ of the owner of tlie horses ; or 
that they had always paid him a fixed sum for efich drive ; or that 
they had provided him with a livery, which he left at their house at 
the end of each drive, and that the injury in question was 0(3casioned 
by his leaving the horses while so depositing the livery in their house. 

In these cases the driver was the servant or agent of the owner of 
the horses, not of the hirer ; and the owner of the horses would Imve 
been liable, had he been sued. Parke, B., in his judgment in Qaar- 
man v. Burnett, said 

**That persoD is undoubtedlj liable who stood in the relation of master to 
the wrong-doer — he who selected him as his servant from the knowL*dgo of 
or belief in hui skill and care, and who may remove him for misconduct, and 
whose orders he was bound to receive and obey ; and whether such servant 
has been appointed by the master directly, or intermediately through the 
intervention of an agent authorised by him to appoint servants for him, can 
make no difference. But the liability by virtue of the principle of redation 
of master and servant must cease where the relation itself ceases to exist ; 
and no other person than the master of such servant can 1 h^ liabb*, on the 
simple ground that the servant is the servant of another, and his act the act 
of soother. Consequently a third person enU*ring into a contract with the 
master, which does not raise the relation of master and servant at all, is not 
thereby rendered liable ; and to make such person liable, recourse must be 
had to a different and more extended principle, namely, that a person is 
Hable not only for the acts of his own servant, but for any injury which 
arises by the act of another person in carrying into execution that which 
that Other person has contracted to do for his benefit.’* 

§ 21. It is very necessary to licar in mind the distinction 
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betwaan tbe relation of master and servant and that of employer 
and contractor 

The case of Sadler v. Herdocld affords a good illnstration of the 
difference. Defendant employed P., who was a laborer skilled in 
the constniction of drains, to clear out a drain, which carried off 
water from his garden across and under a public highway, and paid 
him 5a for the job. Defendant did not interfere, nor direct the man- 
ner of doing the work. In an action against defendant for an injury 
caused to plaintiff's horse by the negligent manner in which the 
work was done. It was held, that the relationship of master and 
servant existed between defendant and R, and therefore defendant 
was liable. 

But in delivering judgment. Lord Campbell said, 

“The real qtiesiion is, what was the relation that subsisted between the 

defeudant and Pearson Whether the defendant is liable or not for 

the negligence depends upon whether Pearson is to he considered as his 
servant at the time. If a domestic servant in the regular employment of 
the defendant had been ordered by the defeudant to go and clear out the 
drain, no dovibt he would have rendered his master liable. What difference 
does it make, that instead of his domestic servant the defendant employs 
Pearson^ a common laborer, to do the job ? The defendant might have 
superintended the job and given directions until the work was completed ; 
and if ho, Pearson was his servant pro hac vice.t and the defendant liable as 
master. Consistently with the case of Peachey v. Rowland^ (13 C. B. IH2), 
and the oilier caso.H, 1 think the i*e!tttiouship of master and servant existed* 
and for lite mischief tliat arose from the negligence of tiie servant respondeat 
superior.’* Coleridge^ J., observed* “ that the defendaot, by employing a 
person ^of skill in doing the fiarticular work he is employed to do, relieved 
himself fi*om actually su[>enutimding the particular work, but that the fact 
of employing a skilled person did not release him from the effect of aach 
person’s negligence, any more than if he employed a domestic servant” ' 
Crompion^ J.> sceuiod to tliiuk that tlie true test in such cases was* 

“ whetlier the employer had any coutixil over the persons employed ; and 
whether tlie imymciit was by the day or piece could make no difference ” 
“The doremlant” continued his Lordsliip, “in this case could, during the 
progress of the work, overlook aud direct what was to be done, and the 
* manner of doing it aud it would be ratlier against common sense to say 
a man employed io that way is a contractor. It is only on the gronnd of 
the relationship of employer and contractor being diflereni from that of 
mister and servant that I can understand the authorities.” 
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Tbe obMiraliotifi upon this case in the 19th Jurist, pt. 2, p. 425, 
may be usefully consulted here. The following distincUotm are to 
be made as to the principles which ought to guide in cases of this 
nature : — 

First, what is the relationship that exists hetween the employer and 
employed. If it be that of master and servant, then the employer is liable ; 
if that of employer and contractor, then ho is not liable. 

Secondly, that the true test to ascertain the relationship between the 
parties is, whether the employer has any control over the pei'son employed ; 
that is, whether the employer has the power of superintending the work, 
and directing it to be done in such manner as he pleases. It is obvious that 
inimses where he hits not such power, but tlie employed agrees to do the work, 
and the mode of performing it is under his absolute control, the relationship 
that exists between the parties is that of employer and contractor. 

Thirdly, whether the party employed is competent and skilful is no true 
criterion ; for in all cases of master and servant, of employer and contractor, 
it is for the interest of employers that they should engage tbe services of 
competent and skilful |>ersons, and it is to Ini presumed that they naturally 
would do so. 

The case of Peaeliey v. further illustratos our position. 

There the defendants employed A. for a certain sum to fill in the 
earth over a drain constructed for them across a highway, from their 
house to the common sewer, the defendants finding carts, if iiccoh- 
.sary, to remove the surplus earth, which were to be filled A. A 
filled in the earth, but left it so heaped above the level of the rood, 
that (there lieing neither light nor signal) tbe jilaintiff by night 
drove his carriage against it, and sustained injur}' therefrom. The 
only evidence of interference or control on the part of the defend* 
ants wits, that one of them a few days Viefore the accident, and when 
Uie work was incomplete, had seen the earth heaped over a part of 
the drain, as it afterwards remained : and it was held, that there 
was no evidence to go to the Jury of the defendants* liability ; for 
that the wrong complained of was a Public Nuisance by A., which 
the defendants (whether A. were their Servant or only a (Contractor) 
had not authorised him to commit, having merely directed generally 
the doing of a thing, which might have been done without commit* 
ting the Public Nuisance. 

(m) 17 Jwe.lM ; asS wm v. Lemhn Mortk Wmterm MaUimp Cmpmnp, 4 Wtdk, 

i SUd T. Somtk BaaUm Baduaff Ckmpattpt 16 C. B. ; Attfn r. 7 Q. B. 

660 ; Bvl/rr t. Bunier, 31 L. J. £tcb. 214. 
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Theflie two cAnea are reconciled at once by the distinction, that in 
the one case, the relationship was that of master and servant, in the 
other that of employer and contractor. But if the employer retains 
any control over the contractor or personally interferes with the 
work he will be liable. (y) 

§ 22. The doctrine of the Roman Law is to be studied. 

Item exercitor naviSf aut cauponce aut stahuli^ de dolo aui/urto, quod 
in navif aut caupona^ aut ttabulo factum erit, quasi ex maleficio^ teneri 
videtur^ in mode ipsius nullum est maleficium^ sed alicujus eorum^ quorum 
opera nauem aut rauponam aut stabulum exercet. Cum enim neque ex 
melejicio neque ex contractu, sit adversus eum constituta hese actio, et 
aliquatenus culpa reus est, quod opera malorum hominum uteretur, idea, 
quasi ex malejicio, teneri videtur** 

So the code Napoleon provides Art. 1384 that that ** Les Maitres et les 
Commettants sont responsibles du dommage cause par leurs domestiques 
et prepox^s dans les functions auxquelles ils les ont employh'* And upon 
the same principles as those above laid down, it has been held that, to make 
the * Coromettaut* liable for the negligence of his * Pt'ipos^ it is necessary 
to establish that the Preposi was acting ** sous les ordres, sous la direction 
et sons la surveillance du CommettanCH*'^ Where the work contracted for 
is in itself likelj to cause injury and does cause injury, the employer is 

§ 23. But the master is not responsible for acts done by the 
servant beyond the sco|>e of his employment and authority. Thus 
in Mitc/iell v. Crastveller:-- 

** The defendant's carman having dnished'the business of the day returned 
to their shop in Welbeck street with tlieir horse and cait, and obtained the 
key of the stable, which was close at hand ; but instead of going there at 
once and putting up tlio horse, os it was his duty to do, he, without his 
master's knowledge or consent, drove a fellow*workman to Euston-sqaaret 
and on his way back ran over and injured the plaintiff and his wife Held 
that, inasmuch as the carman was not, at the time of the accident, engaged 
in the business of his masters, they were not responsible for the consequences 
of his unauthoriaed act" In the case of Patton v. Rea,{^^ Cocibum, C. 
said : ** I concur iu the proposition stated by the learned counsel Ibr the 
delbndant to this extent, that it is not sufficient to make the master reepon* 

Burg€U v. CTnyr. 1 C. B. 578. 

(z) See SimnM r. Baltic. L.&. 1 IMv. Coim. 151 
EBis V. SkcMdd €hs Cwmpamjf, % S. sad B. 787 ; Bok f 
iir, 6 H. sad iir. 488, i. 0 ., 80 L. J. Kx. SI. 

13 C. R 237. 
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albk Ibr lha aagligenl dri^iag of bis aernwl^ Ibti Iba sarfOAl bad boeo 
giiUtjr of nogUgeoce ia diivitig ibe yohidie, uolesa be was driyiag at Iho 
time ia coarse of bis ouster's employ— *thal is, that be was driviag on siob 
oecaakNi with bis master's aotboritj.** 

§ 24. There is one important exception to the genera! rule that 
a principal is liable for the negligence of his agent in the course of 
his employment, and that is in the case of injury caused to a servant 
by the acts of a fellow-servant. Generally speaking, a master is not 
liable for injury caused to his servant by the negligence of a fellow- 
servant in the course of their common employment(£) The reason 
for this exemption from liability on the pait of the master is generally 

ated to be that a servant when entering ufK)n any {)articular 
emplo}rment necessarily takes into account the risks and porils 
ordinarily attendant upon that employment. This is veiy clearly 
expressed by Lord Cranworth in his judgment in the BarUmMU 
Coal Company v. Reid, Ho says : — 

“When the workman contracts to do work of any particular sort, be 
knows, or ought to know, to what riskn ho is exposing] himself : ho knows 
if such be the nature of the risk, that want of care on the part of a fellow- 
workman may be injurious or fatal to him, aud that against such want of 
care his employer cannot by possibility protect him. If such want of care 
should occur, and evil is the result, he canuot say tliat ho does not know 
whether the master or tlie servaut wa.s to blame. He knows that the blame 
was wholly that of the servant. He cannot say the master need not have 
engaged in the work at all, for ho was party to its being undertaken. Prin- 
ciple therefore soems to me opposetl to tlie doctrine tliat the responsihility of 
a master for the ill consequences of his servant’s carelessness, is applic4>ie to 
the demand made by a fellow-workman in respect of evil resulting from the 
carelessnees of a fellow-workman when engaged in a common work .** 

In the recent case of Wileon v. Merryi^) in the House of Lords in 
Appeal from the Scotch Court of Session, the Lord Chancellor, (Lord 
Oaims) after quoting the above words said : — 

“ I would only add to this statement of the law, that 1 do not think the 
liability, or non-liability, of the master to bb workmen can depend upon the 
question whether the author of the accident is not, or is, in any technical 
iODse, the fellow- workman or collaborateur of the sufferer. In the majority 
of cases in which accidents have occurred, the negligence has, no doubt, 


(d) iVieSif V. /Mer, 3 M. Mxtd W. 1 iBuUhiMm v. York and Jtmmek Ompemp, 

5 Sxok. 343; WipptU r. Fox, 251*. J. Each. 138 ; BarlmAm Cool Comptmp x. Mxid, 3 


H. L. 0 . 286 . 


L. R. H. of L. 8e. Ap, m. 
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the negligence of a fellow^workman ; but the case of tiie fellow*w<tffciQ«ii 
appeara to me to be an ejiample of the rule and not the rule itself. Themlei 
as 1 think, must stand upon higher and broader grounds. As is said by a 
distinguished jurist : ** Exempla non restringunt regulam, sed loquuntur de 
caiii crehrioribus*^' (Donellus de Jure Civ. L. 9, c. 2 n.) The master is not 
and cannot be, iiable[,to liis servant unless there be negligence on the part of 
the master in that in which he, the master, lias contracted or undertaken 
witli his servant to do. The master has not contracted or undertaken to 
execute in person the work connected with his business. The result of an 
obligation on the mostc^r personally to execute the work connected with his 
business, in place of being beiieficiul, might be disastrous to his servants, for 
the master might be incompetent personally to perform the work. At all 
events, a servant may choose for himself l>etween serving a master who do 
and a master who docs not, attend in person to his business. But what the 
master is, in my opinion, bound to his servant to do, in the event of his not 
personally superintending and directing the work, is to select proper and 
competent persons to do so, and to furnish them with adequate materials and 
resources for the work. Whore he ha.s done this he has, in my opinion, 
done idl that ho is bound to do. And if the persons so selected are guilty of 
negligence this is not the negligence of the master.** 

§ 25, It makes no difference, with regard tq the liability of the 
master, tliat the servant by whose negligence the injtirj^ is caused is 
of a sujjerior grade to the servant who is injured and has some 
amount of control over the work, ns, for cxnmjde, a foreman or 
manngor.f/^ And a pci'son who voluntarily assists a servant in his 
work, is in the same position ns a fellow-servant mid cannot sue the 
master for an injury caused by the negligence of his servant. (y) 

§ 26. Much discussion has taken place as to what is a ' common 
employment’ so as to bring particulai' cases within tho rule. The 
question has arisen most frequently with regard to Railway Com- 
panies whicli employ so many persons in such various capacities, 
that it often becomes a question of some nicety whether an injured 
servant of the Company can be said to have suffered from the negli- 
gence of another ser>^ant in the course of a common emplojinent so 
as to exempt the Company from liability. In the American case of 
Fhrdval v. Boeton atui Wometei' JHuilTvad Carporatiafi,W the 

f/J Wiffmort Y. Jny, 5 Kxch. 354 ; GnUttffker y. IHpir, 16 C. B. (n. a.) 66S ; 

L. R. Q. B. 33. 

(9) i>W Midktnd Jtailmv Compan^^ SKL. J, Kr. 171 ; PoUfr y, Faufhur^ 31 L. J.Q. 
B. 30. 8 4ttr. n. t. 359 .* Abrahaitf t. 5 H. and K. 
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Oii^f Jttrtioe 8ka/if> in an elaborate judgment held that peisoiiB 
appointed and employed by the same Company to perform sepaiate 
duties and services all tending to the aocomplishment of one and Uie 
same service — that of the safe and rapid transiniasion of the trains*^ 
were acting in a common employment, and that tlje Company was 
not liable for injury to one of them cjiused by the negligence of 
another. This definition was cited with approval in the case of 
Waller v. South-Eaeteni Railway Company, {*) where it was held 
that a guard could not recover from the Cornj>any for injuries 
sustained in an ae.cident caused by the negligence of the platelayers 
employed in keeping tlie line in order. In Maryan v. V'ale of Neath 
Railway Company, J., lays down the principle to be 
applied in such cases, very clearly. He says, “ there are many eases 
where the Iniiiiedlato object on which the one servant is cni[>Ioyed 
is very dissimilar from that on \vhi<*h the other is employed, and yet 
the risk of injury from tlie one is so much a natural and necessary 
consequence of the employment which the other accepts that it must 
be included in the risks which are to be considered in his wages. I 
think that whenever the employiueut is such as necessai-ily to bring 
the person acee[»ting it into contact with the tmffic of a line of rail- 
way, risk of injury from the carelessness of those managing that 
traffic is one of the risks necessarily and naturally incident to such 
employment, and within the rule.” 

§ 27. But the master is fiable for injury caused to a servant by 
the ignorance or incompetence of a fellow-sen^ant if he employed 
him knowing his incompetence.!^') And he is Ixmnd to provide good 
materials and instruments for the work ; and if he knowingly sup- 
ply defective matei*iais or instruments, he will l>c liable for any injury 
to his servants caused thereby. (0 

§ 2S. But a principal is never answerable for his agent s wilful 
and malicious trespaas. 

Generally he Ls not crimiDally responsible for the act of his agent, 
unless he expressly ordered it. Then according to Englisli Law he 
is an accessary before the hict, or a principal, according to tlie nature 
of the Clime. What constitutes an accessary before the fact in 

(t) 9 Jar. lu «. 501. (j) L. B. 1 Q. B. 

{k) TarrwUy, ir<&6T 25 L. J. C. P. 

(/) P^iUr»n T. 1 M««q. H. of L. Co. 74S ; BarUmtkiU Conf Compaitp ▼. Md, 

. H- of L. C». 966. 28S , r. 8har. 30 L J. Q. 6. 333. 
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f ylnnu. wiU m man a principal in toeaaons at M oMaaim-i 

Mim Under the Indiaa Penal Code he b guilty of abeto 

comes under the provirions of Chapter V. 

§ 29. According to the Roman Law ratification was equivalent 
to a command in criminal cases. In malejuAo ratilmhitio rmTidah 
(BquipcitcttuT says Ulpian ; and Cujnctus asks, if any one commits 
a murder for my sake and I ratify it afterwards, am I responsible 
for the murder ? And he answers in the affirmative. Herein the 
Law of England differs, and wisely ; for there is a wide distinction 
between the degrees of criminality of an accessary before and an 
accessary after the fimt. In R. v. Bainbridgei^) it is laid down 
"that the offence of an acce.ssary before the fact is of a much deeper 
dye than that of the accessary after the fact.” Tlie only provisions 
of the Indian Penal Code for the punishment of accessories after the 
facts are contained in sa 130, 136, 157, 212, 216, under the head of 
" harbouring.” 

§ 30. An agent’s iKJwer to bind his principal to third parties will 
bo determined by a revocation of authority published and known 
to parties formerly dealing with the agent on the footing of bis 
authority, or by baix) rovoaitioii to others : by renunciation accepted 
by the princijwl : by Uie death of the principiil or agent, or by his 
bankruptcy. 

§ 31. RighUi of principal against4hird parties. The principal 
may adopt ilie act of his agent done without express authority. He 
may sue upon a contiiict mode by his agent, in his own name. 

§ 32. But such right is subject to this rule, which is thus laid 
down by Smith. (») 

“ That if Uie agent have been allowed to deal in his own name, the party 
dealing witii him will enjoy the same rights against the employer as he 
might liave exercised against his agent had that agent really been a principal. 
Thus, when a factor dealing for a principal, but concealing that principal, 
delivera goods in his own name, the person contracting with him has a right 
to consider him to all intents and purposes the principal ; and, thou^ the 
real principal may appear and bring an action on that contract against the 
pmr^iaaer of the goods, yet that purdiaser may set off any claim be may 
have against the factor, in answer to the demand of the principal. This rule 
is to pievent the hardship under w^ch a purchaser would labor, if after 
having been induced by peculiar co^derations, such, for instant as the 


{m) 3 P. W. m. 
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pmmmMum at pomiwuing a w&MS, lodetl witbaiMiM&»lMeoiiU.I)ttam 
tmd guide Itable to gnother, to whom thote eonsiderMioiit would ool 
and with whom he would not wiUingij have contracted*^ 

The leading case ia that of Oeorge v. ClaggettS^) which with the 
notes should be consulted. There it was held that if a factor sella 
goods as his own, and the buyer knows nothing of any principal, the 
buyer may set off any demand be may have on the factor against 
the demand for the goods made by the principal. 

§ 33, Rights of an agent against third parties. He may in all 
cases in which he has a special property in tlie goods, sue, whether 
he contracted in his own name or not. Thus an auctioneer may sue 
for the price of goods sold by him. So an agent may sue for injuries 
done to the principal s goods while in his possession. But hei^e he 
sues as trustee for his priuci}ml. 

§ 34. An agent may always sue on contnicta entered into in his 
own name for an undisclosed principal, or where a third |jaiiy is 
named, who is merely fictitious ; and the seeming agent is in reality 
his own principal. 

§ 35, Rights of third parties against agent. An agent contract* 
ing for a known and resjionsible employer incurs no liability. Hera 
tho maxim respo'ndeat BUi)eriar applies. But an important exception 
to this rule has been established in the interests of commerce, in the 
case of masters of ships, who arc liable os well as their owners on 
contracts relating to repairs of the ship, stores, and other objects 
necessaiy for the prosecution of the voyage. 

§ 36. An agent who does not disclose his princi|>al at the time 
of making a contract is himself primarily liable, and when tlie other 
party discovers the existence of the principal, ho may, as a general 
Mile, make his choice whether to sue the principal or the agent. And 
the agent does not escape liability by stating that he is an agent, 
unless he states for whom. 

§ 37. It may be useful here to consider the cases in which an 
agent, signing as such, has nevertheless been held personally respon* 
aible. Great caution should be exercised by the agent to exclude hia 
own liability, and he cannot be too careful in making Uiis point fully 
understood by the parties with whom he deals. 

L When on the &oe of the agreement the agent signed as such, 
but uritkout naming the freighter, and stipulated that the agree* 
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ment being concluded on behalf of another party, all reqpoiiaUsii^ 
on his fieri should cease on the cargo being shipped,” tod he tamed 
out to be himself the principal, he was held liable on the agreetnent<P) 
But the party negativing the agency must prove that the defendant 
is principal.(9) 

II. When an agent mentions the name of his principal, he may 
cither have had no authority, or his original authority may have 
ceased without his knowledge. In the latter of these two cases he 
is not liable. (»*) But if he never had any authority, be will be 
liable, whether he act fraudulently to deceive, or mefely through 
misapprehension. 

HI. When an agent is authorized to contract, he may do so in 
such a manner as to lead to a claim being set up against himself 
persiiually. In all such cases “ whether the agent contracted as such 
or not, is a (jnestion of fact, and not a conclusion of law. Each case 
must dejHjnd on its own circumstances.’^ (*) 

IV. A mere statement in the body of the agreement that he is 
agent will not secure him unless he also sign as such.(0 If some of 
the stipulations in the agreement are to be performed by the agent 
himself, the infert?nce of [)ersomil liability is more easily drawn ;(*) 
or when it in so fnimed that the suj»posed principal is not bound. (t') 
A fortiiivi when the act could only be done by the principal, even 
when the agent did not sigti m agent, but simply in his own name.(») 

V. It is generally conclusive in favor of defendant that he 
signed jrr procunition, or on behalf of, or as agent for the principal, 
naming him.(*p) 

VI. Questions may arise a.s to varying the terms of the agree- 
ment by parol testimony, as to which see Nortons Law of Evidence* 
§§ G2l), C30. But the jiolicy of the Law in this respect has somewhat 
altered : and the real cpiestioii will always be vrhat was the intention 
of the parties ; was it that the agent should be responsible or not? 
In equity the I'eal situation of the parties could always be shown, 
Tlius tliat a party signing as Principal was intended only to be a 

wry, 16 Q. B. OSTk (r) Smout r. lOmy, 10 IL 4 W., p. 1. 

Carr v. 7, Kxolt. {$) Orttn v. Kopit, 2 Jur. n. ■. pw I0G(X 

(f) Cookt WiU»a^ 2 Jur. n. a. 1005, (w) IViniirr v. Christian^ 4 £1. a BL 591. 

{r) WU$an T. JTnlftA, 14 Q. B. 406. 

(<r) lawit V, NaMmat, 21 L. J. Q. B. 311, umI we Downwum e. WiUimma^ 7 Q. B. tOa. 

V. HnicMfOumy 13 Q. B, 744, see alw Ikt/andn v. Ortgorjh 29 L, Q. B. 

I*. J. Q. B. 36. i^lry v. K. B. & £ 
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and now that equitable defenees are admissible in an aietion 
at Law^ the practical effect is that though an agreement may be only 
signed by an agent in his own name, by a properly pleaded defence 
the question may always be raised ; what was his real position to 
the knowledge and according to the intention of the contracting 
parties, without reference to the form of the instrument or of the 
signature ? Thus in Tlie Mutual Loan Fuial Amnnation v. IauI* 
loWy(y) where the defendant had signed a promissory note simply iu 
bis own name, he was allowed to show that he in fact signed it as 
surety to the knowledge of the plaintiff : and see on the same point, 
Greenough v. McClellands^) 

§ 38. If an agent exceed his authority, so that his principal is 
not bound, he will be responsible for any loss to the third |)arty, 
even if innocent of intention to defraud. 

§ 39. Where an agent has once, without notice to the contrary, 
paid over money to his principal under circumstance's wirich would 
entitle the thinl party to recover it from the principal, sucdi laiymcnt 
will bo a conclusive answer to an (wtion brought by the third party 
against the agent. Here the doctrine reapondeat titiperioi' applies. 
But in Cox V. Pir.nticeS^) writes Smith : — 

was laid down by the Court, on the authority of Duller v. ffar- 
riionSA that an agent who receives money fur his principal is liable as a 
principal, so long as ho stands iu his original situation, ainJ until there has 
been a change in circumstanccR by his having paid over the money to his 
fwincipal, or done wiiat is equivalent to it. In that case the defendant 
received a bar of silver from his prin<;i{)al, and sold it to the plaintit!^ at a 
price calculated witli reference to the number of ounces which, on assay, it 
was diQUght to contain ; it turned out afterwards, that it contained fewer 
ounces than had been supposed, and tlie plaintiff was held entithHi to recover 
the money overpaid from the defendant, who had not yet lianded it to his 
principal, although he had forwaided an account to him, in which he was 
credited with the fall sum, but which was still unsettled. In Duller v. 
Hwrruon^ the defendant was an insurance broker, and the money sought to 
be recovered was paid by the plaintiff, an under-writer in discharge of a 
lose which turned out to be foul It wilt l>e observer], that in neither of 
these cases could die principal himself ever by possibility have claimed to 
retidn the money for a single instant liail it reached his hands, the payment 
having been made by the plaintiff under pure mistake of facts, and being 

[p] 5 Jw, a. f. p* 2SS^. (z) 6 «ltu. a, §. 772. 

<«) 3 M. Ic SeL 344. (6) XercaaiUe law, 172. (rj Covp. 
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void $t tluki nistite m J^ncorntfi, m Hfljt 

imild not liave beea oilopped from doojiiig bit pnoc^f .tM^ 
mciiej, tny more thiui tbe factor J. & of Jamaica, who tea rooet^ 
money paid to him oadar the ttippotiiioii of bit employer being J. & 
of Trinidad, would be estopped from retaining that money against hit 
emplc^er, in order to return it to the person who paid it to biin* Betides 
which in Butler v. Harriion had the agent paid the money he received 
firom the under-writer, in discharge of the foul loss, over to his principal, he 
would have rendered himself an instrument of fraud which, as we have 
already seen, no agent can be obliged to do. Except in such cases as these, 
the maxim respondeat superior has been applied, and the agent held 
responsible to no one but his principal.’* 

§ 40. The recent case of Holland v. Ruaaellid) affords a good 
instance. There the defendant, as agent for the foreign owners, 
effected a policy of insurance on a ship with the plaintiff and other 
persons for one year. In the i)oIicy the defendant appeared as piin* 
cipal, but the plaintiff knew that he was only an agent. At the time 
of effecting tlie policy the defendant was in possession of a letter from 
the captain, which he did not communicate to tbe plaintiff, and the 
non-communication of which rendered the policy voidable. Tbe ship 
was lost, and large sums of money were paid to the defendant on ac- 
count of the policy, and by the plaintiff amongst others. The plaintiff 
paid his share in ignorance of the fact that the ]K>licy was voidable 
for the reason above stated. When he discovered it he claimed back 
his money. At tliat time the defendant had actually paid over the 
greater part of the monies received by him on account of tbe insur- 
ance to his principals ; but as to two suras of 6072. and GOBI, respec- 
tively the facts were these — the first had been applied, with the 
consent of the principals, to the payment of the costs of an action 
which had been brought by the agent unsuccessfully against another 
under-writer on the same policy; the second had been allowed by the 
principals in respect of a claim of the defendant against them for 
disbursements and commission, and these accounts had been condlu- 
sively settled. The action was brought by the plaintiff to recover 
the money paid by him under the policy, when the jury found that 
there was no intentional frai^d on the part of tbe defendant, and the 
verdict was thereupon entered for the defendant : —This was heU to 
be rightly done ; for that as tbe defendant acted bond and the 
policy was voidiahle only, and nc^ void, he was not bound to tetain 
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\,m irtiose tMmttift he leo^ed it^hewte diiciiatged Ii#ie 
lte> hM thfti then wee no difference between the suma of 607t iCid 


80S{« end the stuns eotually paid over to the principals^ as Uiey had 
both been applied in a manner to which tlte principals had 


thw conclusive assent 


§ 41. The dissolution of the relationship d pfinci{>al and agent 
may be the result of the act of either the principal^ or the agent, or 
of the operation of law. 

§ 42. Where there is a revocation of authority by the prmcipal, 
or a renunciation of duty by the agent, the relationship b dissolved. 


§ 43. Where the relationship is destroyed by efflux of time, or 
ilie happening of tlie very event by which it was originally limited ; 
where there is a change in tlie condition of either party ; where the 
death of either party happens ; where the subject on which the agency 
operates ceases to exist ; or where the execution of the duty is com* 
plete ; Uie dissolution is by operation of law. 

§ 44. A principal may revoke the authority when he pleases, if 
the authority has not been exercised by the agent, or not acted on to 
such an extent as to be binding on the parties ; as where the agent 
has taken merely preliminaiy steps. But where third parties have 
assented to the acts of the agent, the authority is not revocable. 

§ 45. Where the authority has been in jyart exercised, if the 
authority admits of severance, the princi]>al may revoke as to the 
part yet unexecuted^ Cases may arise where he will l>o bound to 
indemnify the agent. The rights of third parties are not affected by 
such revocation of the unexecuted [)art of the authority. 

§ 46. The revocation will take effect from the time when it 
becomes known to the agent. As to third parties it will operate 
from the date of their notice. 

§ 47. The revocation may be by writing, wonl of mouth, or 
implied from circumstances. 

§ 48. Where the agent has an intern^ coupled with the authority, 
it is not revocable at the will of the principal. A huniilar illustm* 
tkm ooeaiB in the case of produce of this country sent to England 
for sale, when the shipper draws bills on the Consignee for advances 
aj^dnat the goods. Here, when the Consignee has paid, or accepted 
the Kils so as to hecome liable on their maturity, be has an interest 

48 
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in the goods coupled with an anthmiy. Suppose the goods amve to 
a falling market, and the course of business between the parties iai, 
that the Consignee shall sell for the best price, the shii^>m’ cannot 
prevent the Conngnee from selling, by any order to hold the goods 
until a better market can be obtained. 

§ 49. A voluntary agent may renounce before he has executed 
his authority, or when he has partly executed it, without incurring 
any liability to pay damages to his principal. Bat where there is a 
valuable consideration for the agency, the agent by renunciation may 
make himself Jiabie for any damages lus principal may suffer. 



m 


TOPIC THE TWIETVPOIjITII. 


PASTNEKSHIP. 

Socieias t$l contract ut, quo inter aliquoe res aut opera: cammunicantur 
lucri in commune /aciendi gratid, 

Justinian. 

§ 1. The true test of a parinership, the Sodetaa of the Roman 
law^ is the {larticipatioii by the parties coucorned in the adventure 
in profit^ as principals. Tlius one partner may stipulate to bo free 
from loss as between himself and his companions, which will not 
diminish his liability to strangers ; and an agent may stipulate to bo 
paid by a (jertiiin sum proportioned to the profits of his employers, 
or a certain |K)rtion of the fund which includes the profits, in lieu of 
wages, and yet not be a partner, either as regards the concern or 
strangers. So also two or more nmy purchase goods jointly, with 
intent to divide them, without their l>ocoming thereby partners. 

§ 2. Illustrations of parties receiving remuneration actually out 
of the profits, without thereby being partners as regards third parties, 
and a fortiori, irUer sese, will readily suggest themselves. Thus it is 
usual for seamen, engaged in the whale fisheiy, to be paid by a 
certain propoi tion of the proceeds of the voyage, which does not 
constitute them {mrtners with their employers, or to the world. Thus 
factors often receive a commission out of profits, or a part of the 
whole price beyond a certain sum : yet they continue Agents. So 
where a lighterman agreed with the owner of the lighter to work it, 
and to receive half the gross earnings as remuneration, he was held 
not to be a partner. 

§ 3. If it should be agreed that one [larty should take all the 
profits, it would not constitute a partnership. The Roman Jurists 
called such a transaction Societas Leonina, in reference to the &ble 
of the lion who entered into a contract with the other beasts to hunt^ 
and appropriated Uie whole of the prey. Thus the Digestfo) said, 

^ Soakiaiem ialem aoiri mam pont^ ut alter Imermm tasUum^ niter damt- 
mm iemiirit ; el hame Soeietaiem Leoninam salitum appellate^ £t ma$ 
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t&km Soeie^tem mtlam we ni edter hw^m 
nullum lucrum eed damnum eenturet; Iki^msiimum emm fmm 
SociciaHi eti, ex qu6 quii damnum^ non etiam lucrum^ epectel*^^ 

§ 4. Thew musti be something brought into the common sto<^ : 
but eac h party need not bring in the same commodity, or in the same 
proportions. Thus capital may be subscribed in different ratios ; ai^ 
one partner may bring in money, another labor, another connexion, 
and tlic like. SocietaterUt uno pecuaiavi conferentey alio operamy 
poeee contrahiy irngis ol^tinuUy is tlie language of the Digest.(^) 

§ 5. A very fine distinction was drawn by the English Courts 
between an agreement to receive a sum in proportion to the profits, 
and an agreement for a share of the profits jis such, and it was held 
that tlie latter did an<l the former did not constitute a partnership 
as regards strangers. 

The Leading case on this point was Ex parte HampeVyi^) in which 
L(«'d Eldon wiid : — 

*Mt ta clearly Hetilcd, tlioin^h 1 regret it, that if a man stipulates tliat he 
shall have as the reward of his lahoitr, not n specific intci*est in the business 
hut a given sum of tnoiioy, even in pro|M>rtiou to a given quantum of the 
proflis, that will not make him a partner ; hut if he agrees for a part of tho 
profits as such, giving him a right to an account, he is, as to third persons, 
a partner.” 

And see tho case of Wawjh v. Cnrmr, and the notes thereto in 
Smith's Leading i*aso8(<^) where the distinction is considered at length. 

§ 6. The law in this respect has been altered in England by a 
recent Act of Parliament/*) which provides that the receipt of a 
portion of the profits of a trade, by a person advancing money, as 
interest on that money, or by a servant or ag4nt as remuneration, 
or by the widow or child of a deceased partner as an annuity, or by 
a person who has sold the goodwill of the business as a considera- 
tion for such sale, shall not of itself constitute the recipient a part- 
ner or make him liable as such. But in the event of the bankruptcy 
or insolvency of Uie trader the claims of such sharem of the pi^ts 
upon his estate are to be postponed to those of his other cr^tdrs 
for valuable consideration. These provisions, with the exception 
the one last mentioned, are repeated in the ** Act to amend the In# 

of partnership in Indui,''(/) witii the additional explanation tiiaft a 
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oonmderod «s if he were making an advance of that Mn to4he 
remaining traders. ^ 

§ 7* It in not intended here to consider joint stock companies, 
bat the ordinary cases of private partnershi)). These most be 
governed by the ordinary laws of contracts. The parties must be 
competent to contract, i. e., mii juris ; and not married women, luna** 
tics, alien enemies. If an infant enter into a partneiehip he may 
avoid it on attaining his majority, and he in not liable for partner* 
ship contracts made while he was under age, unless he ratify them 
when he comes of age. But he must elect whether to avoid the 
partnership or not, within a reasonable time ; and if he does not 
give notice of his intention to avoid it to those dealing with the flnn» 
he will be liable for future partnership contracts. An illegal under* 
taking cannot form the Itasis of a partnership ; for ther law will not 
enforce such contracts, from which non oritur actio, 

§ 8. Partners are ostensible, and dormant or sleeping : those who 
take an active part in the concern ; and those who merely share in 
the profits, without taking part in the business. 

§ 9. Bedsides these, a man may make himself a nmuinal partner 
by his acts, even though he has no share in the profits, no real interest 
in the concern. This happens where he holds himself out to the 
world, or allows his name to be held out to the world, as that of a 
partner ; in which case the law holds him responsible to persons who 
have had dealings with the firm of which he has held himself out as 
a member. For it would be monstrous that parties should be 
induced to give credit to a ooncem on the faith of the representatioiui 
of a Botchschild or a Sir Jarnsetjee Jijibhoy, that his fortune was 
liable for their demauds, and then to find that tbe party on whose 
reqponsibiltty they had pinned their fidth, and perhaps staked their 
fbitmies, was a mm decoy duck. The principle of tbe well known 
otPichurd v. Seareisf) here applies, that a man having averred 
one state of things, which has caused a third party to alter his con* 
dition, diall not alWwards be permitted to aver another state of 
csreomstaiices, to the detriment of such third pmiy« Nemo poUst 
faictare wmU/wm in aUerius ddrimsntvm, 

1 10. The same individual may be a partner in two or mom 
dtlEHcent Anns ; bnt that will not make sadi firms partners t Ibr 
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aUerius turned mimmm: oraa Ulpim ^ya.Somm^ 
$mu8, meus nmed: for the ooneent of all ooiM^emed is ijeoesaajry to 
the formation of every ordinary partnership, or the admission of wy 
new partner. Thus the Roman law said(^) 

** Qni admitHtur soeim, ei tantum sodus est^ qui admi$it^ et reete ; earn 
tfNisi ioeietej eomemu conirakiiHrf sociut mihi este non poUit qnetn ego 
soeitm em nolui — quid ergo si socius meus eum admisiif ei soli socius est/* 

And an excellent illustration of this occurs in the case of the death 
of a partner, where except there be astipulation providing for it, the 
executor is not allowed to occupy his testator’s place. (Jnless the 
partners should consent, the share of the deceased must be ascertained 
and paid over ; for jus aceresoendi inter tnercatores locum non hahet. 
So also where a woman is one of the partners, her marriage will 
dissolve the jmrtnership, rather than that her husband shall become 
a partner against the will of the other members of the firm. La 
raison, says Pothier, ed que. les qmlites personnells de chacun des 
associees eivtrent en comideration (Ucns le contrat de society Thus 
the Roman Law said, Nulla societas in icternum coitio est Nemo 
potest aocietat^m lueredi suo sic parere vi ipse socius sit. PompeU 
anus respondct Hockfatem tarn posse ultra mortem poTrigi.{i) Sol- 
vUuradhuc societas etiam morte socii ; quia qui societatem contrahit, 
ceriam personam sibi eligit Sed ei, si cotmnsu plurium societas 
eontracta sit, tmnie unius socii solvitur, etsiplures supershU ; nisi 
in coeutuld societaic aliter convenerit. 

§ 11. No particular form of contract is required. It need not be 
in writing. It need not even be concluded by words. It may be 
inferred from the acts of the parties. Where Articles of agreement 
only are executed, but no formal agreement, Equity will see them 
specifically performod ; for Equity looks upon that as done which 
ought to be done to carry out the real intention of the partiea 

§ 12. A partnership may be dissolved by efflux of time, as when 
the term for which it was created lias expired, or the object for which 
it was oreaied, accomplished; it may be dissolved at any time by mutual 
consentorby any special mode prodded for in the articles. CoutIs<€ 
Equity can decree its dissolution, where tiie undertaking is impraeti^ 
oablCi or one or more of the partiim grossly guilty of misoonduot. 
Wimo im tem is agreed on« the paiiaer^p is at will, and any partner 
can terminate itat bis option without notice to his eo 
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tbii of Mxmft doilli also dkaolve it But as against stnu^r^ 4ne 
mtiee of the dissolution, when not by deaUi or the act of the In* 
must be given. 

§ 1& Every partner is theagent of all the rest : and the doctrines 
with respect to agent and principal apply as between partners; 
Thus it has been accnrately laid down “that each partner is the 
accredited agent of the rest, whether they be active, nominal, or dor- 
mant, and has authority as such to bind them, either hy simple 
contracts respecting the goods or business of the firm, or by negoti- 
able instruments circulated in its l>ehair, to any person deling 
boniJideJ* And in Fox v. CliftonJJ) Tindal, C. J., said : — 

** By the general rule of law, relating to partnerships in trade, each would 
then be liable to the debts of the whole company contracted in the coarse 
of the trade, a consequence, not confined to the law of tins country, but 
extending generally throughout Europe ; and founded, partly ou the desire 
to faror commerce, that merchants in partnership might obtain more credit 
in the world ; and, more especially, on the principle that the members of 
trading partnerships are constituted agents tlie one for the other, fm* enter- 
ing into contracts connected with tlie business and concerns of the partner* 
ship ; so that by tlie contracts of the agent all his principals are bound.’* 

And in the Oration Pro Roacio, Cicero said, 

** In rebus minoribus socium faliere^ turpissimum est ; negue injuria ; 
propierea quod auxilium sibi se putat adjunxissCy qui cum altero rem eom^ 
muuieavii. Ad cujus igitur Jidem confugiet^ cum per ejus fidem ladtiur, 
esU «e eoimiiMfrt/. Aigue ea sunt animadvertenda peteota maanme, gum 
difuiUime prmcaveniur, Teeti osse ad aiienos possumus ; iniimi mulia 
apertiara videani necesse est Sodum oero cavere gui possumus^ guem 
edam si meiuiMUs, jus officii latdimus. Recte igitur msjores emm^ gui 
sooium ftfellissetf iu virorum bonorum numero non putarumt hahsri 
oportere,** 

14. But the act must be one respecting the parinerakip butti- 
. So in exparte Agaeeii^) Eyre, C. J., said, 

** In partoersiiips both partom are autbomed to treat for eacii other la 
umjdamg which concerns, or properly belongs to, the joint trade, and will 
bind each other in Uansactioiis with eveiy one who is not distinctly infomaed 
of any particolar circuinstaiices that raiy the case. On the other haadi 
when the transaction has no apparent relati<m to the partnership, ihm the 
premnpUon is the other way and the partnership will not be fxMind by the 
act of one of the partners wilhont special 
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** It luMi, iiiKioiibtodfy been bald, that in a matterwimlfy nneeoiieetedlirilii 
ibe piitnerihip^ one pmiiier cannot bind the otb^ ; bat the tm eonetm^ 
ttoo of the rule i« thia, that the act and aasoranoe of one partoer, made mth 
refemoe to bueineas transacted bj the fimi^ will bind all the partneia*’* 
And a contract made by one partner in relation to the ordinaiy bnraese 
the firm will bind the other partners, even though, as betweeii them and 
him it is the grossest fraud, provided the other contracting par^ be innocent 
of the fraud. Thus one partner may bind the firm by a purchase of goods 
such as are used in tlie partnership business tliough his intention is to con* 
vert them to iiis own use. So he may bind the firm by sale or pledge of the 
common property. 

§ 15. As to negotiable instruments : these, to bind the firm, 
must be on its behalf. Smith deduces the various rules from the 
case of Oreenslade v. Doweri^) in the following passage ; — 

These negotiable instruments must have been circulated on behalf of 
the firm* Now, it is clear, that, when the purposes of the fii*m do not 
require that its members should pass negotiabie instruments, it is not very 
likely that such should be circulated lu its behalf: in such cases, therefore, 
the Implied authority of a paiincr fails, and the firm will not be bound by 
his negotiation. Hence, an Attorney cannot bind his partner by a note, 
though given for tlte debt of the firm ; and it has been decided, that part- 
ttors in a farming or mining concern have no such autliority. From the 
ob8(*rvations of tiie Judges in the case last cited, I think it may be collected : 

** First, that pariuers in a trade, sti'ictly mercantile have an authorify 
implied by law to bind each other by bills or notes. 

** Secondly, tliat {mrtners in some peculiar businesses, such as farming and 
mining, have, primh/iwie no such authority. 

** Thirdly, that this presumption against their authority may be rebutted, 
by showing, 1st, that the constitution and particular purposes of the firm 
are such as to render it, in their individual cases, necessary ; or, 2ndly, 
that, though not neoessary, it is, in other similar cases, usual ; for if it ^ 
neoessary or usual, the law will imply it.** 

§ 16 . The party dealing with a single member of the firm moat 
himself have been acting bond fide. No collusive act between him 
and eoeh snmnbor will affect the partnership : for in the* woids of 
IT^ptciii, Attemtaciivnimuentio alii non prerbet acHonom, 

**Tliefe la no doubt,** said Lord MtuufieU in Hope v. «* bitt ftai 

the aet of ovary tingle partner in a transaction ndating to tha pivtani^ 

■!« ..will 
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aonrk it iMned toba a conlrinmoe betwaan two todefiami or obeat a tUrd/* 

Bat the fiitn may ratify a fraudulent transaction, 

$ 17. The admission, acknowledgment, or representation of one 
INurtner, band JUh, and in the course of business, binds the others. 
Notice to one is notice to all Payment by or to one, is payment by 
or to the firm. A receipt or discharge by one is a receipt or dis- 
charge by alL These consequences follow from the principle that 
each partner is a4je7it for the rest 

§ 18. The liability of a imrtiier for future obligations ceases with 
his connexion with the finii : provided proper notice of such separa- 
tion be pven. It l>choveft an ost^msiblc or nominal jmrtner to take caro 
^at the fact of the dissolution of the partnership, so far as he is con- 
cerned, is made public. If by negligence he jw^nniU his late partners 
to continue the use of hi.H name, he will be boimrl, notwithstanding 
the fact of dissolution, to all such creditors as may not know that he 
has ceased to l>e interested in the firm ; though of course he will not 
be so, if his late imHners wrongfully jwrsist in using his name, 

§ 19. Notice in the Gazette is notice to all the world who liave 
not been customers of the firm. A circular letter giving express 
notice should be sent to each customer ; though the question of 
notice is always one of evidence, and may l>e inferred from facts, 
where these precautions have been omitted : as for instance, \ihan a 
customer calling at the [)lace of business was infonned by one of Uio 
continuing partners, ora clerk, of the’ retirement of the party sought 
to be chaiged. 

§ ^. Asa dormant partner s name has never api)eared, it cannot 
of coarse be removed. On his retirement notice should be given to 
those who were aware at the time of entering into engagements wltii 
the firm, that he was interested. To all others it is unnecessary, 

§ 21. Where a partner dies, at law his Executor is not liable for 
debts contracted by the partnership during the life-time of his 
testator; for the rule actio penmudis moritur cum pei*6<ynA applies ; 
and the dsSms and liabilities surviving, the right of action is trans- 
Sdmd agatm^ the surviving partners. But this exoneration of the 
estate i^a deceased partner might often ««crk the greatest injustice on 
eiaditoia, as in the case of an insolvency; and therefore 
the estate of the deceased partner liable, until all partnership ddbts 
conkaeted during bis connexion wHh (he comomx have been satisfied. 
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§ 22. “ Whether indeeii’' writes ^ the cte i ai 

neKhip creditors on the separate estate of the deceased shall he {^1^, 
poned to that of his own aepaxate creditors, or whether <hey 
come in with them pari passu, or whether, lastly, they have 
claim against it at all, until the insolvency of the partn^rriiip estato 
has been ascertained, are questions which were long unsettled. The 
last of them, however, is resolved by the case of WUkinson v. 
Hendsrson/p) which decides that the joint creditor is not compelled to 
pursue the surviving f^artner in the first instance, but may resort at 
once to the assets of the deceased, without showing that full satisfac* 
Uon cannot be obtained from the survivor, and may leave the repre- 
sentatives of the deceased to recover what, if anything, shall appear 
upon the partnership account to be duo from the survivor to the 
estate of the deceased partner. It was not, however, decided in that 
case, that the creditors of the firm could come in pari passu with 
the separate creditors ; and the better opinion seems to bo that they 
cannot. 

§ 23. However,*’ he continues, “ the liability of a retiied part- 
ner and tliat of a deceased jmrtner s estate, will be reduced by the 
amount of all payments made by his late companions since the dis- 
solution of the partnership, and appropriated, either specifically or 
impliedly, to the reduction of the demands upon the firm. Ilius^ 
Devayncs and others were in partnership as bankers, Clayton had a 
running account with the firm, and was in tlie habit of paying in 
and drawing out money. At tlie time of Devaynes's death there waa 
a balance of l,7l3i. in favor of Clayton and against the firm. After 
the death of Demy ms, his late partners became bankrupt; but, 
before their bankruptcy, Clayton bad drawn out sums to more t han 
the amount of 1,7132, and had paid in other sums yet more consi- 
derable. XJ|K>n the bankruptcy of the surviving partners, Clayton 
was desirous of having recourse to the estate of Devaynes ; Imt it 
was held* that the sums drawn out by Clayton since the death most 
bo appropriated to the payment of the balance of 1,7131. then due ; 
and that^ as the total amount of those sums was greater th ^n the 
balanoe^ the debt due from the firm at the death of Devaynss had 
been diachaiged and hia estate exonerated ; the sums paid in hy 
($aybm since the death constituting a new debt, for which the 
vivora only could be held liible.(f) 

§ 24. Although among themselves, partners may, and oA^ dci|, 
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liit^ ilter tli€ i&Mdtitim, the craliti of tbo ftna dMlI 1)0 
r<N^ived, and iU debts paid, hy one of the late partners only ; yet 
tliil arrangemMii does not affect their joint responsibUity to thhrd 
psisoiis, unless snch perscms agree to exchange the liability of the 
firm for that of the sit^e partner. And though it has held, 
tliat ndtber acceptance of the single partner’s note as a collateral 
security, nor receipt of interest from him on the joint debt, nOr 
changing the heading of the account from the name of the firm to 
that of the single partner and drawing on him for part of the 
balance, amounted to conclusive evidence of such an agreement : 
Yet it seems clear on principle, that, if the creditor bo actually a 
party to the arrangement of the partners among themselves, their 
acquiescence in that arrangement would be a consideration for hk 
promise to accept the single instead af the double liability, which 
contributed to induce them so to acquiesce. Besides which, the 
liability of a single partner may possibly be more beneficial to the 
creditor than the joint liability of two, either in respect of the solvency 
of the parties, or the convenience of the remedy ; and, therefore^ it 
has been decided, that, if the creditor of a firm, consisting of two 
peiaons, expressly agree with them to take, and do take, the sepa- 
rate bill or the sole responsibility of one partner in discharge of the 
joint debt, his so doing amounts to a discharge of the other partner. 
Whether such an agreement have been made, is, in each case, a 
question proper to be submitted to a J ury. This sort of armngement 
was usual under the CSvil law, and went by the name of Kavatio. 

§ 25. Novation is thus described in the InstitutesC’’) : — 

** Also obligstioos sre extinguished by novation { ss, for instance^ if you 
stiimlale le receive from Tiiiwr what 8^ owes you. For by the intervea- 
tka of a new perton» a new obligation arises* and tbe fbrmor obligalioa Is 
exfoigiiiibed sad merged ia tbe second ; so fsr even thst the former is 
evt m g tt ii hed, though the latter be not valid. As, for example, supposing 
that yea stipiilate to reoeive from a ward withoot the authori^of tbegoar- 
^Mi that which Tttias owes yea* la aiich a ease tbe oreditor loses hk 
for the former obligation Is dtsohargech and the latter obllgattou k 
vekL But if the second obligation be contraoted fay ilie perioa who 
was hcumt fay the former, there ia no novation, unlesa that seoeadokigatlew 
hodiftMitfooaiiheferiiierofie; as, f<w iitsiaiice» ff s ienn, iwa co 
erasufa^beadded or be omitted. Bottheporifkii, thattheadditkaefa 
eea ditkii in the latter obligiaioii causes novatko, mast be understood ff imt • 
If ^ ooiidttka k which tim seeimd obligation k s^^ 
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the novation titkes oBect, and if it bo not, the former obligation continues 
to exist. 

** The ancients hold that Uierc was novation where the second obligation 
was entered into with that infomtion ; and frequent doubts and difficulties 
arose from that iudefiuito state of the law, depending on presumption. We 
have, therefore, enacted hj our constitution that there shall in no case be 
novation, unhjss with the express intention of the parties, and tlrnt wherever 
that intention is not (‘xpressed, the former obligation shall remain in force, 
together with the lntter.”{^) 

§ 2(1 A retiring partner sonietinios continues to dmw money 
from the firm ; wliere he receives a share of the profits, his liability 
continuo8(0 ; but otherwise, where he stipulates for a fixed annuity 
hulepeudeut of the profits, 

§ 27. lly l.htlr and 2()th Vic, c. 47(“), partnerships of limited 
liability Wi re introduced, and the Indian Legislature has passed a 
similar onactii»ent.(’’) This 1ms long been know n to the French law 
as en 

§ 28. If a sudden <lissolution is alrout to be made in ill-faith, 
Eejuity will restrain the partners by injunction ; and this is in 
strict confornrity wfitli the (fivil law' : — 

** By that law,” w-rites StoryM a “partncivhip, without any express agree- 
ment for its contifiimnoe, may Ik? dissolved hy either party, provided the re- 
nunciation bona ^fide and ronsoimhle. Societas coiri potest vel in perpe^ 
tuamt id f Jl, dum vivunt, vel ad tempvs, vel ex tempore, vel sub eonditione 
Dissociamur renunciationc, morte, capitis fniuutione, et egestate. But then 
it is afterw'ards added ; Diximus, dissensu solvi societatem ; hoe iia est^ si 
omnes dissentiunt, Quid ergo si unns renunoiet f Cassius scripsit, eum qui 
rtnunexaverU societati, a se quidem liberare socios suos, se autem ab ilUs 
non liberare. Quod utique observandum est si dolo malo renuncMiofaeta 
sit, *St intempestive renuncietur societati, est pro socio actionem. And 
again, Xo/zeo writes ; Si renuneiaverit societati unus ex soeiis eo tempore, 
quo interfuit socii non dirimi societatem, committere eum in pro soeio 
uctione* And again, in a more geneml form, it is said, In societate ebiundd 
nihil atiinei de renunciation e cavere ; quia ipso jure soeietaHs intewpestiva 
renuneiatio in mstimatiopxem remV* 

(«) liiiitl hb. Ui. tit XXX. $3 Cod. lib- vUi tit xlu' 1>« Kovxtioiiibat H Dtlifvlioal* 
but, D ult Cod» Cinl of Fnaic«, art. 1^3- 

(I) Sm Act XV. of 1866, ante p. 380 

(a) Kepealed by ** Ibe ComiMnies Aei 1862.” 25 and 26 Viet, cu 89, wMdi h ow ev er 
rotalnt tb« ifHncipIe of Uiiiitcd UahiUty. 

(r) At% XIX of 1897. aiawitM br VII of I860. (r) m dnr f 668. 
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29. Equity will ii]K>n a dissolution of (mitnersbip restrain 
one partner from collecting the debts, and will api)oint a receiver to 
get in the partnership estate. But when there is a disvHulution and 
good fiuth exists, the survivors cx 'lixcesififate rei oix* invested with 
all authority requisite for them to wiml up and settle the {>artner- 
ahip affairs. They have a right therefore to iveeive the partnership 
debts on the one hand, and to apply the piirtnoiS^liip assets in the 
liquidation of the partnership liabilities, on the other.* 

§ 30, The Court of (^Ijanceiy exercises a larger jurisdiction over 
partnership affairs tlirougU its Bankruptcy jurisdiction, and much 
space is given in our text-lnH^ks this subject A host of cases 
also are to Ik? found upon tins hea*!. But as we have no Bankrupt 
Laws to administer in the provinces, I shall not ineumlau* these 
pages with that learning. 


§ 31. Partnersliip agrcc»ni<*nts often contain ( lauses by which 
the partners agree to refer all disput4*s to arbitration. It Ijceomea a 
question how far such eontno'ts are binding : for though it is true 
that Mixlm ef coiireutUi viiteunl leffnn, and poteM 

cUxrt jnri y>/v) mp nitroduHo ; yet, jut. puhliruiti pnmifointm pacio 
non potest rnuiariy says PajnnUin ; and it is abundantly clear that 
the public law cannot be caisted by tlie private agreement of indivi- 
duals. Thus marriage brokage bonds, contracts in restraint of mar- 
riage or trade, maiutenance, and champerty, fraudulent preference, 
and a host of other contracts are utterly null and void ; and it 's to be 
observed, that tlie maxim coniines the power of the party to a jus 
pro se inU'oducto. Thus a man may waive* a [)ositivc law which is 
only introduced for the particular l)enefit of the individual, and the 
waiver of which militates against no canon of public good or public 
morality. Thus a man may contract not U) avail himself of the 
statute of limitations, where his debt lias been barred by efflux of 
time ; he may waive notice of dishonor of a hill of exchange or 
promissory note, and the like. But it seems that no man can by his 
{uivaie compact oust the jurisdiction of the ordinary tribunals of 
tiie land* Therefore such clauses as wo are liere commenting on^ 
are effective only where the partners are contented to submit their 
diepates to arbitration, in accordance with the terms of their deed ; 
but if any one of them declined, he could not be forced to resort to 
arbitration by bis other partners. Equity would not assist Uiem* 


* Set Cbffttt cm Injuaciion Kod BeoeiTeni for fuller detoUf. 
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It would be simply quiescent. It would not decree a sj^flc per- 
formance of a stipulation which ousted its own jurisdiction. Thifc 
was expressly dedded in the cases of Affar v, McuMewi^) and MaH 
of Roxburgh v. BowerM 

$ 32. Whether an argument to refer to arbitration can be plead- 
ed as a defence to an action at Law or a suit in Equity is a point 
upon which the law appears to have been somewhat uncertain for a 
wldle of late years. In LinsdaU v. RohertoonM^ Lord Chancellor 
SugihUt after reviewing the cases, upheld the decision of Lord 
Kenyon in Halfhide v. Fenning,i<^) a case much questioned. In 
the case before Lord Chancellor Sugden, two persons interested in 
the enclosure of the slobs or mudbanks of Lough Foyle, by deed 
referred it to arbitrators to make certain arrangements respecting 
the jmiiition between them of the portion reclaimed from the sea. 
To a bill filed praying relief respecting matters within scope of the 
arbitration, the defendant, in his answer, relied on the provisions in 
the deed of submission, by which, among other things, the parties 
covenanted not to bring or prosecute any action or suit at law 
or in equity touching the matters referred, or to do any act to 
hinder or delay the ai*bitrators from making their award, and 
he insisted that the arbitnition was still pending. It was ob- 
jected on the (mrt of Uie plaiutitf, that an agreement to refer to arbitra- 
tion could not be made a defence against a right to sue. The Lord 
Chancellor, however, dismissed the bill with costs. He said, 

** Upon the udiole, therefore, 1 think Halfhide v. Fenning is etill law ; 
and the objections to it have probably been occasioned by Lord Ke 9 ^am*i 
general obeei'vations. At all events, I think that an agreement to refer, and 
arbitrators named, and a covenant not to sue, and a power to make the snb* 
mission a rule of Courts particularly having regard to the l^islative pn>* 
visions in snch a case, do prevent a party from filing a bill with a view, as la 
this case, to withdraw the case fn>m the arbitrators. It does not appear to 
me that, becaufMs a bill cannot bo filed to have arbitrators named or to supply 
the place of an award, it follows that a bill can be filed befoie an award, in 
direct opposition to the plaintiff's own covenants.’* 

Some remarks in the case of ScoU v. Avery have also aomewbnt 
confused the main doctrine. That case will be referred to presently. 

(a) t & sad 8. 4ia. 

(r) 7BMW.U7. 8s« too Frioo o. wmisais, SIS, Stmt v. Bighf, SVoa tUi; 

WIUm r Dsrio, 3 Mor.SOf, Qo^vsm r. Sdwmcdt, 5 Dr. sad W. SS. 

( a a ist p. as. t« ) s bio. c. e ass. 
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In Morgan v. iftimonW it waaheld that where it waa agreed that 
the prioe should he ascertained hy arbitraUoiu the Court could not 
interfere where the price was not so ascertained. 

In Livingston v. MallM when there was an agreement to refer 
**any difference” to arbitrators, Coleridge, J., said 

** We ahoQld be ousting the Courts of its jurisUictioo, if, where a party 
complains that an agreement is broken, the defendant was allowed to answer, 
^ Yott cannot go to the Court, because it is an agit^meut to refer, and tlio 
Court will not enforce such an agreement.* The fallacy seems to l>e in con- 
founding the distinction between an action for refusing to concur in referring 
a difference, and an action upon the subject agrt^ed to bc^ referred. Setting 
up an agreement to refer as a defence is very different in effect from bring- 
uig an action upon the subject itsedf.** 

In Scott V. in the House of Lonls, in which ciis<s it was 

provided by the rules of a Marine Insurance Assoedation, of whictli S. 
and A. were members, (and which rules were Ktatod to be as binding 
upon the parties as if insertttd in the jiolicy), that tlic sum to be paid 
to any suffering member by the association for any loss sliould in the 
first instance be ascertained by the committee, and if the suffering 
member agreed to accept sucli sum in full for his claim, lie was thou 
to be entitled to sue for the amount ; but in case of difference l>etween 
him and the committee relative to the settling of any loss, or to 
a claim for average, or any other matter relating to the insunince, 
then arbitrators were to bo ap[K>inted, who were to decide u[W)n the 
claims and the matters in difference acconiing to the rules and eiistoma 
of the association, and in which case the settlement of the committee 
was to be rescinded, and the statement begun de novo. There was 
a farther proviso, that no member, who refused to accept the amount 
of any loss as settled by the committee, should be entithjd to main- 
tain any action at law or suit in equity on his jwlicy until the 
matters in dispute should have been referred to and decided by arbi* 
irators, and then only for such sum as they should award ; and the 
obtsdning such decision was by the roles to be a condition precedent 
to the right of any member to maintain such action or suit 8. had 
effected an insurance on his ship with the members of the association, 
and the ship being lost, an action was brought against A. by 8. to 
recover the amount for which he bad subscribed: It was held, 
(affirming the judgment of the Court of Exchequer Chamber), that the 

7fi5, 17 Jot. m, (t) 10 604. 

17 Jar. 016, sfinttcd 00 Jur. an. S.CSii.UC. 
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proviso in tbo rules, that until the atnount of any loss was aaea*taiii« 
ed in the manner prescribed no action at law or suit in equity could 
bo maintained, was legal and binding on the members ; and that it 
was a condition precedent to the bringing of any action or other 
proceeding that the condition to refer to arbitration should be com- 
plied with ; and also, that the proviso was not a contract ousting the 
jurisdiction of tlic Courts of common law or equity. 

In Scott V. Corporation of LiverpooU^) it was held that stipulations 
in a contract which would exclude the jurisdiction of a Court are 
improi)er, and will not, when irnprojrer, fraudulent, or inequitable 
conduct is alleged, be considered of any importance. This case was 
affirmed by the Lord Chancellor.(/) 

In Lwimjfitonv. lialli, (pioted above, Colerulgc.S said of Scott v, 
A very, that it was agrt*e<l on all hands h}" Counsel, that an agreement 
that no action shonld be lu'ought would not be binding. 


'riie Law in Lee v. PageMf) is clearly laid down, that an agreement 
to withdraw any (jaestions which may arise from the ordinary 
tribunals of the country, is illegal. There the Vice-Chancellor 
Kindersley said, 


qU(’Htiou c'onaeoteil wiih the return of the premium was, 
whether, under (he nrhitrution clause, the plaintiff had a right to sue. His 
Honor lacing of opinion that on other grounds ho was not entitled to a return 
of the premium, it was not nocressary to d<M*iue that question. He (the Vice- 
Chancellor) had, liow(»vei\ oarotully considered the cases, and the learned 
Judges’ opinions on tlie point in the House of £ords, tliere having been 
recently a good deal of douht res|K'etuig it, not on the abstmet and broad 
principle, but upon its upplieatiou. In the ease of Scott v. Avery there were 
dicta, uo douht> which it was not possible to reconcile with each other ; but 
the general principle laid down was, that it was illegal, by any agi^eemeut 
Indwecn the jwirties, to w'Uhdraw the decision of the question at issue from 
the detcmiiimtlon id’ the ordinary tribunals of tlic country ; but if A. agreed 
with B. tlmt, in the event of his doing or omitting to do a particular act, A, 
would pay, not a juirtieulnr sum of money for damage, but such an amount 
as an arbitrator to In? apjH)inted slioulU aga*e upon, that was lawful, and was 
not a withdrawing.” 

In H orton v. Sityeri^) it held that if parties agree that all 
disputOH that may arise l)otween them shall be referred to arbitration, 
tlmt will not prevent either of them bringing an action against the 


{() 20 Ill, a C. L. 3. C^h. n. i. Wl. </) 7 W. B. m B. C. SO L. J. Ch. a. t ML 

7. Jar. a. i. 76S. (M 5. Jur. a. t. 
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other. But they may by agreement make it a condition precedent 
to bringing an action that the amount to be ^mid shall la; settled by 
arbitration. PoUoek, C. B., said, 

** Were it not for the case of Scoii v. Arer^ (5 H. L. C. 81 1 ) there would 
have been no question hero at all. That ease decided that where a sort of 
condition precedent to hringitij; an action is cieniwl, h ronunly in the Courts 
at Westminster cannot l>e resorted to until tho eouditiuu is Ailfilled ; hut the 
present case is exceedingly diflereni from that. Wc all know auflicieut to 
say, tlist long l>efore Scott v. Avety^ it was dec^ided in n great number of 
cases, extending over some hundreds of years, that tho Courts of law cauiiot 
Ih) ouvsted of their jurisdiction by the mere iigreemenls of parli<*s — viz., a 
mere agrocraeut to nder inaiters in di-^pute, sliould such arise, will not pre- 
vent either of the parties from resorting to ii court of law to enforce his 
rights or obtain a remedy for hi> wrongs.'' » 

§ 33. But if such an agreement luus been a<*teil upon, it <loes not 
lie in the mouth of either party to st*t tusnle the award, on tin? 
ground that the agreement to refer \va.s illegal. 

So in Cleivorfh v. Plvkford.U) L(»rd Ahiu^jer said, 

“ With respect to the last point made by Mr. Miller, it appears to be 
entirely a misapplication of the w(dl known rule of law, fliat an agreement 
to refer is not binding. It is true that such an agri'enumt is not binding 
unless it is acte<l upon, liut when the reference has taken plmrc*, and the 
award is made, it becomes so. In ouo sense it tloes not oust the Court of its 
jurisdiction, but in another iwmse it does ; for when the. award is rntnle, the 
jurisdiction of tlie Courts is gone ; and all the Courts have to say is, whether 
it is a good award or not." 

And when an award has been made, a Court of Er|uity will decree 
specific performance of it« tenns provided they are such as would 
liave been enforceable in Equity in an oiiginal iigre<unent between 
the parties.^ 


(q The Common Lew Frooedore Act, 1^54, (17 end IM V*tct., c. erovidet (Sect. 11) 
that, when an actioo or anii it commenced by one fiorty elior ell have agreed to arbitration, 
the Court may on i^f^phoatjon by the defendant ttay oil prooeedingt in the action or suit ; 
and onheequeni Seetioiii (12 to 18) prorido for the appointment of arhiiratort by the Court 
when the portiee refute or ore unable to appotnt, and for award* being mode rulet of f^iurt. 
The Civil Pneedure Code givee the Courts power to enforoe a reference to arbitration on the 
oppliaition of either of the portiea, If no tuffident eoute be shown against H. (Heetioo32G,) 

O') 7. HandW. M4. 

(4;) BUtekdt v. Bata, L. B. 1 Ch. Ap. 117 ; see also Patoniappa Chetti v. 

4 Mod. H. C. B, 
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Tone TBE TWENTT-nFTU. 

BAILMENT. 

“ In Jttiuciifi, mandutixy conductu locatix^ magni judieix statuere quid quetuque 

cuique preextare oporteC* — Cickro. 

f 

§ 1, Tlie Law of Bailment re(}uires really little more than a 
study of the gi'eiit case of Cogga v. Bernard, {^) in which Lord Holt 
delivered one of the most coinprehensivo, luminous judgments on 
record ; in the course of which he expands the subject, quoting lai^ely 
from Bracion passages which are curious, as showing how very 
largely and closely the English Common Ljiw copied from the Roman 
Civil Law : for they are mere tninscri[)ts from Justinian.(^) 

§ 2. Tlio result of this famous decision shows us that Bailments 
are divisible into six distinct classes. 

1. Depo«iiuni ; or a naked bailment of goods, to be kept for the 
use of the bailor. 

2. Cvmmodatum, Whore goods or chattels that are useful, are 
lent to the bailee gratis, to be used by him. 

8. Locatio reL Where goods are lent to the bailee, to be used 
by him for hire. 

4. Veuliunh Pawn. 

5. Locatio oj)eris fadendi. Whore goods are delivered to be 
carried, or something is to be done about them, for a reward to bo 
f)aid to the bailee. 

G. MandatunL A delivery of goods to somelxKly, who is to carry 
them, or do something about them gratis, 

§ 3. The chief jHTint for consuleration is that of the principles on 
which the Bailee in each {mrticular class of Bailments is responsible 
for the safety of the thing committed to his chaise : and taking this 
as the principle of division, it will be seen that Bailors and biulees 
are divisible into tline classes ; — 

The Iftrst of tbesct** writes is, where the baihneni is for the 

benefit of the bailor alone : this includes the cases of wi a jw is lamg 

Ura SUS : 1 Stt. L. c. in. lib. 3 ut. (c) ! h C 214, 
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if and IQ this the bailee in liable onlj for groea negltgonee. The 
aeooiid Ls where the bailment is for the benefit of the liailee alone ; this 
compriaes leaiis* and in this class the bailee is l^otind to tiio very strictest 
diligenoe* The tiiird is, where the bailment is for the benefit both of bailoi' 
and baileo i this includes locaiio rei^ vadium^ and iocaiio optti$y and in Uiis 
class an ordinary and average degree of tiiligcuce is sufitcienl to protect the 

§ 4 . 1. As to Depoaitiim, Here the h^iiloe takes no inU'resi 

and receives no reward. It would not Ihj reasonable iherefon.^ to 
ex]>ect from him as high a degree of care as if he receivetl reward ; 
and accordingly Lord Holt lays it down, that if the Imilec be guilty 
of gross negligence, he will Iks chargcuible : but not for any onlimrg 
neglect A fortiori, ho will not Ihj chargeable, where the j>ro{K‘Hy 
is stolon from him ; and Bracton mya, 

“ Is apvd quern res deponiiur^ re obligatur, et de ea rv, quam accept (, 
rtslUuenda teneiur^ ei etiam ad id, si quid ta re deposild dolo comtniseril ; 
autem nomine non ientiur, scilicet desidice rcl negUfjeniuc, quia qui 
nti nmico rem eustodiendam tradU^ sibi ipsi et proprim fatuitati hoc 
debet impuiare'* 

§ 5. The case (jf Doonnaii v. •JenkuiM,{d) J^as somewhat <|uariiied 
Lord Holt's broad dictum, for it wiis there decided tliat a man may 
keep his own gcnxls with gross iieglei’t, andtiiat if so, it would Ik) no 
excuse io him t) say that he kept the IkjHisUam with as much care, 
as he kept his own. lie is Isaind not to I »e negligent with regard Lj 
another s pro[M'rty, whatever he may choose to }>e with resfK*ct to 
liis own. 

§ 6. The biiilotj of a IkjHmium may not make use of it. 

§7. 2. As to fWunoifa/«m, or Lending ; Here, though 
the Baileo receives no rewanl, he luis an interest in the tiling ; for 
it is lent for his use. The Law therefore increases the prop<^rtion of 
care he is called upon to bestow ; he may l>c amenable for sUffht 
negligence. On this point the words of Lord Holt and Bratton 
most be studied. As to the second sort of Bailment, viz., Com- 
fnodaiwfnt or lending gratis, the borrower is bound to the strictest 
care and diligence to keep Uic goods so as to restore them back again 
to the lender ; because the baileo has a benefit by the use of them, 
so as if tiie bailee be guilty of the least neglect he will be answerable : 
as if a man should lend another a horse b> go westward, or for a 
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montl) ; if the bailee go northward, or keep the horeo above a month, 
if any accident happen to the horse in the northern journey, or after 
the expiration of the month, the bailee will be chargeaWte ; because 
lie has made use of the horse contrary to the trust he was lent to him 
under ; and it may bo, if the horse had been used no otherwise than 
ho was lent, the accident would not have befallen him. This is 
mentioned in Bracton, ubi supra : his woihIs are, “ la autem cui rea 
aliqtta utenda datuvy re ohligatur, quce commodata eat., aed magna 
differentia eat inter mutuum et commodatum; quia is qui rem 
mutuam accejnt, ad ipaam reatitwmdam tenetui\vel ejuapretium, 
a I foiie buiendiOy mind, naufmgio aut latronum vel hoatium 


in^urau, conaumpta f uerit, vel ileperdita, auhtracta vel ablata. Et 
qui rem utendam accepit, non aufficit ad rei cuatodium, quod talem 
diligentiam tulhibeat, qualem suia rebus jrroprlia (uihibere aolet, ai 
aliaa earn ddvjentiua potult cuatodire ; ad vim autem majorem, vel 
eaatia fortuitoa non. tenetur qu ia, iiial culpa sua interveuerit, Ut ai 
rem aihi cornmnUdam domi , aecum ddiderit cum peregre jyrofectua 
fuerit, et illmn incurau hoatium vel j>rmlonum, vel naufragio, 
amiaeritj non eatdubiinu quitKul rei reHtituiioneni teneadurJ' 


S. The condition on whicii thu loan Is made must not bo 
vloviaUsl fn>in. Thus if I lend a man my Ijorsc to ride, he must not 
allow his servfuits to ride it. This is disciis8c<l in the Doctor mid 


Student ; and it is there laid down. “ that, if a man lend another a 
hoi-se, which Jojui is properly called if the horse perish 

by any aeei<lent which could net reasonably be foreseen and provided 
against, the lender must bear the loss ; but, if the casualty occur 
through the carelessness of the borrower, he must answer for his 
negligence. And,*’ it is added, “ a man may have of another, by way of 
loan, money, com, wine, and such other things which cannot be spe- 
cifically re-delivered, if the borrower makes use of them, but ilieir 
value must be restoi'ed. And, as such things may lie used by the 
borrower as his own, if they perish, it is at his jeo|)ardy : but such 
borrowed articles as are to be n>-delivered, the borrower must not 
tise or occupy, except in such manner iw they were liorrowed for : 
and if, in that oixujwiion they |>e4ish, without his default, he will 
not be responsible; though, if such things be occupied otherwise 
than according to the intent of the loan, and in such occupation they 
|)orislt, in what wise so ever they perish, he that borrowed them shall 
be charged therewith in law and conscience. Also if a roan have goods 
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to keep, under a general bailment, whether be have or have any 
reoonipease for the keeping, he ehail stand chaiged or not eha]|fed 
fair their loss, as default or no default shall be in him : but, if he l^a 
bailee for hire, and, at the time of the delivery, expressly promise to 
re-deliver the goods safe, then he shall be charged with all chance 
that may fall : though, even if he make that promise, but is to have 
nothing for the keeping, ho is bound t4> answer for no casualties 
except such as arise in consequence of his own wilful default ; for, 
ujwn a nudxim pactum, or naked promisi*, no action lietb.” 

§ 9. 3. Locatio rei, Lending for hire. “ Here/' says Lord Holt, 

the Bailee is also bound to take the utmost care, and to return the 
gocxls when the time of the hiring is expired. And here again, he 
says, I must recur to iriy old author. Qici ]>w mu veMimentorum 
<mri vcl urgent u x}el alterim oniaimnti, ml JtivunUl, 

(lexlerit vel pnmdmrlt, talin ah eo demderatur cutHmlia, 
diligentis^imus patcrfain if im miU rehm iuUdlM‘t, guuyn si 
et rern aligao citsu arniserit, lul rem redituemiam mm tenelntur. 
Nec mijfficii aliq'uem ialcrit dlUgentiam aiUdlierey (pudevi mis rebus 
propriia adhiheret, nm iolem adldbuenl^f tie qua superius dictum 
esL From whence it appears, that if go(sls are let out for a reward, 
the hirer is bound to the utmost diligence, such as tlie most diligent 
father of a family uses ; and if ho uses that, he shall be disciiarged. 
But every man, how diligent soever he be, l>eing liable to the acci- 
dent of robbers, though a diligent man is not so liable os a CAreleas 
man, the Bailee shall not be answerable in this case, if the goods are 
stolen /' and therefore where a Bailee prescriUxl for the Jiorsc lent 
him, instead of calling in a V eteriiuuy Surgeon, he was held liable 
for its Io8s.(0 

§ 10. 4. Vadium or Pawn. Here the bailment is merely a 

security for money lent by the* Pawnee ; and ordinaiy care is 
requinxl; and if the Ixulmcnt is nevertheless lost, the Pawnee may 
still resort to the Pawnor for rc-payment of the loan, for the pledge 
is but collateral security for the debt. 

§ 11. The Pawnee may use the article {»Ieflge<l or not, ai> 
cording to circumstances. On this fK>irit Lord Udt says : — 

** If the pawn l>e such ns it wilt lie the woriM? for uning, the pawnee 
cannot use it> a» clothes, &c., but if it he such as will be never the 
worse^ as if jewels for the purpose were pawned to a lady, she might 


P) Detne v. 3. 
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vMi Oiem : but ilieii she mest do it at her peril ; for whereas^ if she 
keeps tlieni looked up in her cabinet, if her cabinet should be bn^ 
open, and jewels taken fhnn thence, she would be excused ; if she wein 
Uicm abroad, and is ttore robbed of them she will be answerable* 
And the reason is, because the pawn is in the nature of a di^osH 
and, as such, is not lialde to be used* And to this effect is Ow^ 
123. Dut if the pawn be of such a nature, as the pawnee is at any 
cliarge about tlic thing pawned, to maintain it, ns a horse, cow, Ac., 
then tlie pawnee may use ilie horse in a reasonable manner, or milk the 
cow, &C., in recomjieiiso for die meat As to the second point, Bracton^ 
99, h. gives you tlie answer : — “ Creditor ^ qui piynue accepit, re obligatur^ 
ei ad illam reetitnendam tenetur ; et eum hujusmodi res in piqnus data sit 
utriusque gratia^ seilieei debitoris, qUo tnagis ei peeunia credereturf et eredi* 
tofis quo tnagis ei in tuto sit ereditum^ sujfficit ad tgus rei custodiam diU- 
iam exactam adhihere^ quam si praestiterit^ et rem easu amiserit, seeurus 
possit^ nee impedietur eredUum petere'' 

12. Oil default made, the Pawnee may sell the pledge, and 
herein a plechje iliffors from a Lien. The balance after pay- 
ment of di‘V»t, interest, and charges, belongs to the Pawnor. 
Herein also it differs from a mortgage : for tlierc, on default, the 
projicrty veste absolutely in the mortgagee; but a default in re- 
deeming a pledge, iUxvs not increase the Pawnee^s estate in the 
chattel ; his is still only a spcnal interest, 

§ 13. Xoruf Vo or goods delivered to have some 

work performed upon them ; such as cloth to lie made into a 
coat Whatever that lypus may be, whether of opm faciendi, an 
opus cvstoiUw, or 'rmreiutn i^eivendancm^ a parcel to be carried, 
a watch to bo re|>aire<.l, and the like. Here the Bailee receives a 
Vieouniary rewanl for his work, and is bound to use ordinary 
diligence for the preservation of the article, as well as to perform 
the work contracted for. 


§ 14. If an unexpected risk arises, tiie Bailee’s efforts to save 
the article must bo pn>portionate, as in the case of fire or flood. 

§ 15. But ho is not liable for more accident, not the result of 
his own negligence. The language of Ulpian deserves to bo quoted : 

^ Omiractus qwsdam dolnm tnaimm d unta x at raeipiunt quidam dokm et 
eulptm^ Dolmn Umtwm^ deposUmm ei preemrium. JMmm ei eedpam^ mm/da- 
turn eommedaium vendihtm^ eeo^iwm^ Uesdum^ Hem iedU dsltc, 

lalehf, negotia gesta ; in kis quidem ei dUigentkm, Sodetae ei rerum eom* 
waato ddutn et cu^m ree^U.,. ...nnimelimm tero cams, mertes qust sine 
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Bccidimif fuga ttirwxrum qui eudodiri ftoit 9oUni^ tumubMii 

aqmmm magmUmdUnm^ impetmi prttdomtmk « Mn/b pritiitmitit*** 

HeiKse it appoara Uiat in all coutraeta, dolua imlns^ which 
implies intention, makes the person responsible. In sdqr) con* 
tracts culpa, cac negligence, that which might have been avoided^ 
but for the party’s own fault, want of caro, or foresight, has 
the same effect. Casus foriuHxm, unavoidable accident O never 
makes the bailee liable ; except in tiuo cases about to be meniionsd. 

§ 16. It is veiy importmit therefore to know what neglect ia 
Sir William Jones in hi.s work on Bailments divides it into tlm^o 
kinds, ordinary, gross, and sliglit. Ordinary neglect he says. 

Is the omission of that cai*e, which every nuiu of common prudence, 
and capable of governing a family, takes of liis own concerns. Gross iieg* 
loct ( crassa negligenHa, negligentia dissoluta ) is t he want of that cure, 
which every man of common sense, how inattentive soever, takes of Ids own 
property. Sliglit neglect is the omission of that diligeucx% which very cir<* 
cunispect and thoughtful persons use in securing their own goods ami 
chattels.” 

§ 17. Lord Stmoell gives in the case of the Itiuhtiburj/k^) the 
following instance of gross negligence, which ho calls negligerUUk 
nvditiosa : — 

“ If I send a servant with money to a hanker, and he carries it with pro- 
per care, he would not be answerable for the loss though his pockets wcic 
picked in the way. But if instead of carrying it in a projier manner and 
witii ordinary caution, he should cany it openly in bis band, thereby 
exposing valuable property, so as to invite the snatch of any person he 
might meet in the crowded fK>pulation of this town he would be liable, 
because he would l>c guilty of the ^negligcniia malitiosa* in ^jloiog that, 
from which, tlie law must infer, be iutcMided tlmt which has actually 
taken place.” 


(/) See Coiui fertuUm explained by Ktafua# ** Oasut /oHuUd tarn tanl, wdmk 
aai veatonaa, turbintm, pluviarum, pmndiairia, ftUmmum, <uim, frigoris, €t Hmi- 
Uum mtawtiiatum, qua adUuM t maUnaatar. eiia divinum. dixeruiU ; CMrct, lt4m 

mamfrugia, aqWMrum inundaiumet^ ineendia, mt>rU$ anima/iumt ruima adium^ /umiorum 
ckmmmtm, imemrmu koatimm^ pradouum impetus, dte^^fuga mrwrum^ qui taaiodiri ntm*$oUmt 
Mia udda damma amnia a privatia ilUUa, qua qmminua infemnlur^ nulla eura caattri potmU-^ 
Ad emauM amlam fortuUaa man awU t^f&tndi Uii eaaua qui cum culpa conjuneU me mdent : 
caguamodi amad fwria, Quamakram^ qui ram furio aaaiaaam ml imemdia, uerki camaa a tr war u m 
mgUganUa mda <iB as a w |iy< ai dkU d i llpmtk m auam probara dakd. Quad wo i n e m d i um 
im aHania adibma oborium ceeupal eadaa vidmaa, aaU qmd pUmim ageiiUdur, out a 
ad ineitndiariii miltitur^ id tmler cagaafortaikm wamaran 
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But perhaps we shall escape much metaphysical difficulty, if 
we regard negligence ^as a fact in each case depending upon its 
«pecial circumstances. No doubt different classes of Bailees are 
bound to exercise different degrees of care ; but each is answerable 
for that degree of legal negligence which affects his particular case. 
This it must be for the Judge to determine on the facts proved 
before him. In WUmn v. BrettyW Rolf, B., said : — 

can see no difference between negligence and gross negligence — it is 
the same thing, with the addition of a vituperative epithet.” 

§ 18. The remarks of Aristotle are so much to the point, that I 
shall quote them : — 

“ When, therefore, the hurt takes place contrary to expectation, it is on 
accident, when not contrary to expectation, but without wicked intent, it is 
a mistake ; for a man makes a mistake when the principle of causation is in 
himself ; but when it is external, he is unfortunate. But when he does it 
knowingly, hut without previous deliberation, it is an unjust act, as all 
those tilings which are done through anger, and the other passions, which 
are necessary or natural ; for by such hurts and such mistakes they act 
uqjustly, and the actions are unjust ; still the doers arc not yet on this 
account unjust or wicked ; for the hurt did not arise from depmvity. But 
when any one acts from dolihernte preference, he is then unjust and 
wicked.”(i) 

§ 19, Tlieso observations will guide the Judge as to the prin- 
ciples upon which, and to what degree, a man is to be held resj>onsible 
for bis own acts or negligence. 

§ 20. The two excepted cases in which the liability of the Bailee 
is extended beyond the ordinary limits, are those of an Inn-keeper 
and a Common Carrier of goods. 

§ 21. The leading case on the liability of an Inn-keeper is Calye*s 
CoMyii) where Uie words of the writ show what is the common law 
extent of an Inn-keepor*B liability. They are, 

ih) U. M. k W. 116. 

(i) SoU, Here w« tee the «rvxi9^t fumpnifaL, and oSuniMa. But truly the diTiikm 
ii fourfold. 

1* erar VifaArywt ^ ytnrrai — omub— accident. 

S. erar ^ wa^ayws, artv l« aaaiat— negUgenee. 

3* arair |itr, fu$ vyoBeaAcvras If — dolat fimud. 

4% etar <« cKffChtf direct fraud. 

And tee Mhdont 1. 1 c- adii 

i 

0 ) cut. » ti. C. 1 8m. U C. 8T. 
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‘‘ Cum meundum legem ei eonsueiudmem regui noetri Angliui 
gmi eemimeui ad ktnpiianobe kemiuee per pariee M 

hoepUm emaiuni irmmeemuiea^ ei m eisdem koapilamtei eorum honm ei eatalUt 
ia^ta hoepilia ilia esaiHetUia ehaque aublractione aeu emistioue ewtktdite die 
ei uoeie tommiur, ila quod pro defectu kujuemodi hoapUalorwn atu eervem* 
tium iuorum hoeptlibui kujutmodi damnum turn epeniai ullo modo^ guidam 
mdUfaeioree quondam equum iptiua A. precii 40 #. it^fra koepiHum tgmdem 
B, invenium^ pro defectu ipaim B, eeperunt^ ^*c. 


§ 22. The legal deiinition of an inn Is a liDin^e whei*o the tra- 
veller is furnished with everything he has twiuusion for while on lii.s 
way. ’ So that in the Mofus.siJ, where th<* eustoin is for jwtHies to 
put up at charitable chouitrieK and the like, htuiing their (»wn pix)- 
visiona, I apprehend the rule will not apply. But at B^ingaloi'e, the 
Neilgherries, the Shervaroys, A;e., inns art^ estiiblishecl ; and in sundry 
bungalows are to b<* found a elaH.H of Butlers who pn>vid(j for tho 
traveller. The progresvs of society will no <loubt increuai' the number 
of inns in the country, a-s the facilities for lo(MUuoti(ui arc increased, 
and therefore it is not out of place to dwell on this topic of Law. 


§ 23. A g\icst may by bis own negligiuice remove the common 
law liability of the inn-keoper. Thus in Jhuyesn v. (Uemen(s,(^) 
I.#ord Elhinhorough sjiid : — 


“ The case,s show tliat the rule is not so invetcraleii'^uiu.-^t tho iiui-kcejHjr, 
but tliat the guest may «*xoiiei*afe him by his fault, as if Uio gowk* are 
carried away by tfie guc*.vt’s M,*rvuiit, or the coinpauioii whom lie brings wiiii 
him, for so it is laid down in Calyr'a ease. Now, wimt is the conduct of 
the plaintiff in this case ? The inn-kee|)er not U*ing hound to find him more 
tluui lodging, and a convenient room for refreshrnc*nt, this iUh's not batisfy 
his object, but be inquires for n third room, for tin* |nirj>o.«<; of (‘X|)osing in 
it his wares to view, and introducing a iiumt><‘r of personfl, over whom the 
iun-keeper can have no check or control, and thus r<»r a pur}K)se wholly 
alien from the ordinary purpose of an inn, which i# ad hotpitandos homina. 
Therefore, the caro of tliese gooils har<ily falls witliiii the limits of the 
defendanl’b duty as inn-koe|)er. Besides, afmr the circumstances relating to 
the stranger took place^ wliich might wedi have awakened the plaiutiiTs 
picion, it became his duty, in wliatever room be might be, to use, at 
ordintiy diligence ; and parttcuiarly so, as he was occupying the cliamber 
for a special purpose : for though, in general, a traveller who retforis to mi 
inn may rest on the protection which the law cosIm around him, yet, if cir- 
cumstances of suspicion arise, lie must exercihc ordinary care. It seems to 
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me that the room was oot merely entrusted to the plaintiff in the ordinary 
character of a guest frequenting an inn, but that he must be understood as 
having taken a special charge of it, and that he was bound to exercise ordi* 
nary care in the safe keeping of his goods, and it is owing to his neglect, 
and not to the fault of the inn-keeper, that tlie accident happened ; and this 
was a question proper to leave to the Jury.” 

§ 24. What amounts to such a degree of negligence, is illustrated 
by the two following cases. 

In A'nnifiUud v. Wliitei^) where a guest showed his money osten- 
tatiously in the presence of several persons, and then put it in an 
ill-secured Ih)X which lie left in the travellers' room, from whence it 
was stolen, the inn-kcejier was held not liable. But in Cashill v. 
Wvhjht.i^^) where the guest showed his money ofionly in the com- 
mercial room, went to bed, and slej)t witli his bed-room door open, 
so that a pei*son outside could see bis watch and money on the table : 
and when late at night a servant of the inn-keeper, whoso duty it 
was to sit up all night and attend to the outer door of the inn, let 
in a stranger, wlio two horn's after secretly left the inn, having 
stolen the watch and imuu y ; the law us to the degree of neglitrence 
by the guest, which WiUild eonstitute a defence for the inn-keeper, 
was thus laid down by Erie, J. : — 

“ Wt! think Ihul the rule of law resulting from all the authorities is, 
that in a ca^e like the piT>ent the goods remain under the charge of tin* 
inn-keeptu* anti the prott‘etion of the inn, bo as to make the iun-keeper 
liable as for a l>reach of duty, unless the negligence of Uie guest occasions 
the loss, in such a way ns that the loss would not have happened if the 
guest had used the ordinary care that a prudent man may be i*casouably 
expected to have taken under the circumstances." 

§ 25. The liaVjility of a lodging house-keeper sbtnds upon the 
same policy. In the c^ise of Dancrtf v. Hichan(mn(**> there 
was a difforeneo of opinion as to the responsibility of the master for 
the act of tlio servant ; but the principle that a boarding-house 
keeper is bound to lake as much aue of his guests goods as 
a prudent houso-ludder would take of his own was recognized 
by the whole Couit. lii that case, ** The Declaration alleged 
that plaintiff became a guest in the boarding-house of defendant, 
on tlie terms, amongst others, tliat defendant would take due and 
reasonable care of the go(Hls of plaintiff whilst they were in the 
house of defendant, for hire and rewaixl to defendant in that behalf, 

(0 17 V?. W. K. 'Ml. tff*> ‘JO Jar 1072. (») IS Jar. 7*ir 
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and that it then became the duty of Defendant, by herself and her 
servants, to take such due and reasonable care of the ;yoods of plain- 
tiff whilst she remained as a fpiost, witli the goods, iu defentlants 
house. It ap|)eared that plaintiff was a guest in defeudain’s IxMird* 
ing-house, paying between 2Z. and 3/. per week, aiul Imviug the use 
of sitting, drawing and dining rooms in eomm(»n with <*thers, her 
own be<l-rooin, her hoard, and the attendance of the servants. On 
the 10th Decemlver, in the evening, plaittiitf, ladng about- to leave, 
while her luggage was in the hall near the front dooj*, one of 
the servants out to a shop nciir for biscuits; he left the front <loor 
ajar, and a thief entered and st<de a box of plaintiff’s. The .liidge 
directed the Jury that defendant was not iMUind to Utke more can* 
of her house and the things in it than a prudent owner wotild take- ; 
and one of the (piestions which he left to tlie Jury whethm*, 

supposing the loss to have been (weasioued hy the !iegligi*net* of the 
servant in leaving the door ajar, there was any in gligi.nce on the 
|>iirt of defendant in hiiing or keeping tlie, servant It was held hy 
the CJourt, tlmt it was at least the <luty of a hoardingdamse ket‘|K*r 
to Uike su(!h (iare of her house and the giaals of Ina* gtiesls in it as a 
prudent house-hoMor would tike. And, l»y Lord ( oa/p/icl/, ( .1., 
and Colcriihfe^ J., that it was a hrciieh (»f defendant s duty as keeper 
of a boarding-house if through the gross negligence (d' defendant or 
her servant, the plaintiff s box was stolmi ; ami that tlie distinction 
between the negligence of the servant in leaving the door open, and 
the negligence of defen<lant in hiring or keeping the servant, could 
not be supporter! ; and therefore that the flintctioii was wrong Hut 
by WiglUman and Erle.fl.J,, a boarding-house kee|HU' is not l»ound 
to take more care about the goo<ls of his guest than he as a prttderii 
owner would take with inspect to his own ; and that if defendant hail 
taken care to employ and keep none but trustworthy servants, she 
waa not liable for the act of negligence on the fwirt of the servant In 
leaving the door open ; and therefore tliat the direction was right, ” 

§ 26. The liability of carriers is also a matter of growing im- 
portance in this countr}' : what with roarls, canals, railrortds, and 
the increasing traffic by sea from foreign countries, and the tra/lc 
from port to port, along the coast So that all Judges, and eH|»<Hrially 
those whose districts have a seaboard, are liable to have cases in 
which the liability of carriers will have to W considered on principle. 

^ 27. A earner, may l>e Ui; a mere gratuitous Bailee, as where 
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a fnen«l undertakes to cany a {>arccl, maridatum ; and as we have 
Hoen, such a Bjiiloc is only liable for groesifi) negligence : or he may 
1)0 2ndJy, a Bailee for hi re, though not a common carrier, when 
a cab-man undertook to carry a parcel W, or he may be 3rd, a 
common carrier ; such jib the jiroprietor of waggons, barges, lighters, 
merchant ships, &c. ; or 4th, ho may belong to a class of carriers 
whoso liabilities arc regulated by Statute Law. 

§ 28. It is iin])ortant to observe that only carriers of goodn are 
common carriers. This was so held in Benmtt v. P. & 0. Steam Boat 
for there is a <liflerence between the contract to carry goods 
and passengers. The common carrier is an vnsurer of goods ; he is 
only liable for daimiges to iiasseiigcrs on the score of 7iegligence> 
So in Crofts v. Water/imtsei^) Parke, J., said ; — 

** There is a wi<le distinction between contmets for tlie conveyance of 
passengorH, and those for the* conveyance of goods. In the latter the par- 
ties arc liahlc at all evetits, exc<'pt tlw goo<ls arc destroy (*<1 or damaged by 
the act of Clod or the King’s one nics ; whilst in the fonner they arc only 
responsible to their passengers in cases of express negligence.*’ 

§ 20. This distinction is well illustrated by the case of Orote v. 
Hohjhmd llg. i'ompg There the* action was for injuries sus- 
Uiined by the plaintiH’ owing to the bn^aking down of a bridge as 
the train jiassed over it ; and Williavis J, told the jury that the 
(juestion was, “ whctlier the bridge was constnictel and maintained 
with sufticient care and skill, and of rctistmably proj)er sti’cngth, 
with regjml to the purposes for which it was made ; and that 
if they should think not, and that the m^cideut was attributable 
to any such deficienc}’, the plaintiff would l>e entitled to recover.” 
h. appeared that an eminent engineer had constructed the works. 
I'he Court uphold the direction of the Judge on his statement that 
he had also directed the attention of the Jury to the proposition that, 

** If a party in tlio same situation m tlmt in which the defendants aie, 
employ a person who is fully com|)etet)t to the work ; and the best method 
is ndopled, and tlio best materials are used, such party is not liable for Uic 
aecideai ; althougli it could not be contended tiiat Uiey were not responsible 
for the accident merely on the ground that they employed a competeni 
person to construct ilxe bridge.” 

(«) la ol OtJtkMl v. W*i0lu above quoted, Lord iJmmfibtU, C. 4. doHned, 

Ihujt \ negUgeaco it waat of ordiniury care : tliabt neftigenoe it want of 

car^,” 


V. fiornSw, 12. B. 74Sf. 



r*ROTE t\ HOLYHEAD RY, CY, ; COLLKTr W. LOKDOH & K. W. BY, CY. 405 

Yet in this cnee, if goods had been Buiaahod by the fail, the Ck>iii- 
pany would have been liable. 

TTie question of the liability of carriers of imsseugcrs provide 
roadworthy carriages was much discussed in the recent case c»f 
Readlieeul v. The Midland Railvxiy CVmi/xxnyiO in the Court of 
Queen’s Bench. Tliat was an action by a passenger for injuries from 
an accident on the defendant’s railway, and it wjis proved that the 
accident was caused by the giving way of the wheel of a carriagt^ 
in consequence of a flaw in tlie welding of the tire which could not 
have been discoveml by the grtjatt*st <‘are, either at the time of 
manufacture or afterwards. A rule having l>een obtJiiued for a new 
trial on the ground of niis-directi(»ii by the Judge in telling the 
Jury that the defendants were entitliHl a verdict if the ac<ddeiit 
was caused by the latent defect in the tire ; it was held by Mclhr 
and Lushy J. J., that a carrier of passengers for hire is bound to use 
the utmost care and skill in ever}* thing tiuit <*oii(‘erns the safety of 
the jMissengers ; but he is not hound at his jHiril to provide aean*iago 
roadworthy at the commencement of the j(»nrney ; and if the carri- 
age turns out to l»e defective, he is lu^t Imble to a paswnger for 
consequences, if the defect was of such a nature that it cjould neither 
be guarded agjiinst in the process of construction, nor discovered 
by subsequent examination. But it was held by Blackburn, J., that 
there is on obligation on a carrier of jMWHengerH to provide at his 
perU a vehicle in fact reasonably sulheient for the journey, and he is 
responsible for the consequences of any insuflieiency though arising 
from a latent delect. The decision of the majority of the Court waa 
af&rmed on appeal by the Kxchec(uer Chamber. 

§ 30. Where tlmre is a duty to carry imssengers, the Law implies 
a duty to carry safely. Tlius in Collett v. Londori and N. W. Ry, 
Co.Jri the defendants were under a statutijry obligation to carry the 
Postmaster General’s mail -bags and the officers in charge of them. 
The plamtiff, as one of such officers in the train, was injured by a 
collision with another t^in ; and it was contended for tlie defend- 
ants, that the contract to carry safely and securely, if it existed, was 
with the Postmaster General, and not witli the plaintiff. Bui Lord 
Campbell, C. J.> said : — 

" The allegation in the deekraiton that it was the do^ of the defeadants 
^ to use due and proper earn and skill in and alioot the carrying and convey* 

it] L. R. 2 Q B. 412. 
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iiig of the phuoiiif’ is made out in point of iaw« That duty does not arise 
from any contract with the pliuntiff, bat from the obligation imposed by ihe 
Legislature upon the Company to cmTy the mail-bags, and the officeiis of 
the Post-ofiice In charge of the lettei’s ; and if it l>e the duty of the Com* 
pany to carry the plaintiff at all, it must be their duty, in doing so, to use 
reasonable care and skill. It cannot bo said that it is enough for the Com- 
pany to bring the dead body to the end of the journey.” 

§ 31. As to the liability for carriage of live stock, a canier in the 
absence of any s|>ccial agreement, incurs the same liability and duty, 
and will be to the same extent responsible for negligence, iis in the 
case of ordinaiy goods. In Stuart w CraivleyM a earner was held 
liable for tlio loss of a dog which had Ixjen delivered to him with a 
string round its neck, and which ho had phiced in a box, from which 
the dog esoai>od in transitu. But now, since the introduction of 
railways, the carriage of live animals is usually the subject of special 
contract ; the Railwaj^' Companies issuing tickets to preserve them- 
selves against liability (‘xcept in certain specified cases. In Carr v. 
The iMUCAtshire and Y(yrkHhire Railway Cy.,i^) Parke y C. J., drew a 
distineiiou between the liability of caniers of live stock and goods ; 
though the ease did not turn upon that, and though the point has 
not been decided, the weight of his observation has been i*ecognized 
in iicManns v. The hincashire and Yorlcsliire Raihuay CySif) 

§ 32. Carriers are bound to receive such goods as they profess 
to carry, and fur a reasormblo price. If they ask an unreasonable 
price, a reasonable price may be tendered. But the carrier is 
entitled to payment at the time of delivery, and it is from his being 
bound, like the iim-koeper, to receive, that liis right of lien arises. 

§ 33. The carier is bound by his common law duty to carry 
siifely. Thcrefin’c ho m\ist provide sound stout carriages or ships. 
So in Lyan v, MellsS-) 

Where a carrier had stipulated that he ” would not be answerable 
for any damage unless causo<l by want of ordinary care or diligence 
on the jmrt of the master or crew ; and that in such case he would 
only be liable to the amount of ten per cent, on the actual dami^ 
and the owner signed a notice to that effect ; the goods wore damaged 
by the leakage of the defendants vessel, and it was found that when 
the goods were shipped the vessel was not in a proper condition to 

(If) 2 SUurk, 323, U) 7 El. 707. 

I Jur. n. 4. 1411. A c. en b. J* Eicb. 353. (::> 3 East {s 428. 
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convey tlicin safely, and that the loss was caused by the defendaiii’s 
negligence. The question was, whether the plaintiif witli reference 
to the agreement, was entitled to more than ten percent on the damage* 
The Coat held, that the plaintiff was entitled to the full amount ; and 
Lord EUenbirrough stated that “ every carrier implisdl^ undertakes 
that his carriage is tight and fit for the purpose of employment for 
which he holds it forth to the public ; it is the very foundation and 
substratum of the contract that it is so.'* 


“It is impossible” he said, “ without outraging common nense, so to coii^ 
strue this notice, as to make the owners of vessels say, we will Ik' answer* 
able to the amount of ten per cent, for any Joss wcasioned by the want of 
care of the master or ci'ew, but we will not Ik? nnsw<»i*able at all for any loss 
occasioned by our own misconduct, Ik* it. ever so gro-^s and injurious ; for 
this would in effect be saying, we will be at liUu'ty to receivt^ your goods 
on board a vessel, however leaky, however unlit mid incapable of c‘arrying 
tliem ; Ave will not be bound even to provide a crew tHjunl to the navigation 
of her ; and if, through these defaults on our part, she is lost we will pay 

nothing Ridiculous as this supposed slate of the agrtHmu^ut must Ik?^ 

yet these and more absurd stipulations must be intrcnluced into it if we give 

it a construcli<*n Avliicli shall bring this case within it Every agree* 

ineut must Ik; construed with referonco to the subject-matter ; and, looking 
at the parties to this agreement (for so I denominale the notice) and the 
situation in which they sioixl in jK)int of law to each other, it is clear 
l^eyond a doubt that the only object of tin* owners of lighters was to limit 
their n*M|M)nfiibility in those caM*s only where the owner would Irnve made 
tiicm answer for the neglect of others, and for acciilents which it migut not 
1)6 witliin the scojm* of ordiimry care and caution to guard against.” 


§ 34. It is to lx? obF’.erved that in that ease the carrier had 
stipulated that he would not be liable : and the ritiiMining of Ijord 
EHenltoroufili seems conclusive, that wliere a H|)cciul contract is 
agree<l to between the j)arties, it should still lx? read by the duty 
implied by law. But the later decisions have gradually departed 
from what seems a sound rule of public |K>licy, and have held in 
unisanco with the Roman Law^ Its language is “ Si quid iwmim- 
tim cmivenil ; vel vei rninus in siv^xdu conlractil/us^ Iwc 
aervabitur, quod initio amvenit ; legevi enirn contnjuciuH dediV* 
Accordingly the (Courts have latterly construed these sjsecial stipula- 
tions in fevor of the carrier. It may be said that the plaintiff baa 
assented to the terras of the special contract, and knew what risk he 
ran : and that the risks now run by the Railway Companies, especi- 
ally in reference to live stock (so liable to be terrified by the noise) 
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are bo increased, that they require protection ; yet on tlie other hmi 
it must be confessed, that the great power of the Railway Companies, 
and the necessity which the public is under to send their goods and 
live stock by such conveyance, leave little option, as to accepting or 
refusing the terms which the Railway Companies insist upon. The 
only safeguard here would seem to be in a close scrutiny of what are 
reasonable terms ; but it must be admitted that the late decisions 
have gone far to weaken that safeguard. Thus in Chippendale v. 
Lancash F. Ry. where the plaintiff signed an agreement, by 
which ho undertook “ all risk of conveyance whatever and it was 
stated that the Company would 7Wt be responsible for any damage 
to live stock, however caused : the jury found that injury was caus- 
ed to the plaintiff* s cattle by the truck having been so defectively 
iionstructed an to bo unfit and unsafe for the purpose of convepng 
cattle *, and there was no evidence that the Plaintiff knew of the 
defect, or that he had examined or been required to examine the 
truck. But the Court held that the terms of the special contract 
precluded the plaintiff from recovering. In the G. N. Ry, Co, v. 

this was confirmed. InMcManus v. The Ijoncashire and 
Yoorkehire. Railway Comjmiy, above quoted, a similar notice was 
held by the Court of Exche(]uer to l)e reasonable, and to protect the 
defendants against the consequence.^ of all defects in the truck. 
This decision however was reversed on appeal to the Exchequer 
Chaml>or,<<’) wlicre it was held {Erie J. dissentiente) that the condition 
of such a sjHJcial contnict was, unreasonable, as it professed to protect 
the defendants from all loss, though occasioned by their own negli- 
gence or misconduct ; and conse<iuently that it was void and the 
plaintiff entitled to receive. In Beal v. South Devon. Ry. Co.(^) 
Bmmv^elly B., said: — 

“ We arc hound by tlie decision in the case of McJVanus v. TAe ForA- 
sAire and Eanea$Aire Railway Company^ to hold that according to the 
true construction of tlic 17 & 18 Viet, c. 31, a special contract with a rail- 
way company, no matter how deliberately it may have been entered into, 
how long ti may Itave been in existence, or to what extent it may have 
been acted upon, may bo rescinded by a tribunal competent to deal with the 
questkm. Whenever this question comes before a Court of Error I sh all bo 
prepared with tlio reasons which make me doubt wheth^ the words and 
intent of the statute have been adhered to, and whether the constmetioii 
placed upou them by the Court of Exchequer Chamber does not dSest a 

15. Jur. nOb. (6) XI. L. J. Q. B. 22. (r) 28 L. J. Exoli. 
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2/. KM- fwr cent., or Crf. in the pound, whatever distance the horse 
or other aiiimiil is to be earned/’ No declaration of the value of 
the dog was made, and the [)laintiff paid 38. for the carrii^e of it. 
On the arrival of the train at W. a window in the horse-box was 
found open, and the dog liad f^*aped through it. The Court 
having power to draw infereru^cs of fact. 

Cockhnrn, (’. J., and Jilackhurn, d., field, thattlie dog was lost by 
casualty, un<l without luigligence in tlie pljiintiH* or the defendants; 
that a dog is one of the aninials to which tlie jiroviso in Sec. 7 of 
the Rjiilway and Canal Traffic A(*t, 1854, (17 & 18 Viet., c. 31), 
relates; that the comlition in the ticket was not just and reasonable 
within that Seettion, in two n‘.^j)ects — first, that the meaning of the 
ti<*ket was, that if the vahn* of the dog exceed 5/. its value should 
be declared, ami then tin* Company w<»uld not 1 h> liable in any 
event, iinh\ss the extra charge of 21. l().s\ per cent, was paid ; 
secondly, that it was incuinlHiiit on the Compiiny to show that the 
ctmdition was just and reasonable, and that, in the absence of evi- 
dence by tlie Company, 2t. 10.s. per eent. insurance for all distances 
was an excessivt? eliuvge ; and that, the condition being void the 
Company wen* liahli* as eomnum earriei-s for the full value of 
the dog. But on appi'al t<i tlie Kx<‘he(]uer Chamlau’ it was held 
by the majority of the <\mii (iliss. Wilde, B.) that the condition 
wius rejvsonahle and ])nH*luded the plaintiff from recover! ng,(/) 


Jj35. Common nirrioi’s are carriers by land or water. A lainJ 
carrier exertrisiiig his ordinary (tailing is regaixled as an insurer, so 
that in event of the gcaals entrusted to him being lost or damaged, 
nothing, to use the words of Sir W. Junea^iff) will excuse him except 
the lU't of God or the King’s enemies ; the act of God being under- 
sbKKl to signify inevitable accident; and by the King’s enemies, 
Ixjing ine4int public enemies with whom the nation is at open war. 
8ueh for instance wouhl lie the loss of gmals jdunderecl in transitu 
by the mutineers ov reliels. 


§30. When however, writes Mr. Smith, i^) the increase of per- 
sonal property throughout the kingdom, and th^ frequency with 
which articles of gn*at value and small bulk were transmitt^ from 


(/) JU L. J. Q. B. 1 13. See ttbo McOanct v, loml. and S. H’. Raif. Co. 31 L, J. Exdi. 
65 Pttk y. A’. Staff. ItaU. Ca., 82 t. J. Q. B. 274. (Prfjory r. If. Mi:l. Hml. (V, 33 !-• J 
KxA. 155 lord V Mid. Hail. IV U R. 2 C 1’ 38!». 
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one place to another, had bc^ii to render thin degree d' liability 
intolerably dangerous, carriers, on their part, btsgan to insist that 
tiieir employers should, iu such cases, either diminish it by entering 
into special contracts to that edWt u}K»n dei>OHitir»g their goods for 
conveyance, or should pay a rate of retiiunoratiaii proportionable to 
the risk undertaken. To this enil, they posted up and distributed 
written or printed notieo.s, to the effect tliat they wouM not liO 
accountable for property of more than a specified value, unless the 
owner had insured and pan! an additional pnuninin fm' it. If this 
notice was not communicated to ilu; employer, it was (»f course 
ineffectual. A'cn* v. ]Vi)(an ;0) hut if it could 1 le brought hc»ine to 
his knowledge, it was looked upon as incorporates! int4» his iigrec- 
inent with the earner, and he becaiiKs lumnd l»y its con traits. 

§ 37 . Very many (picstions having bticn raised on the effect of 
these notices, the licgislature pa.sst'd the SUitutc 1 1, (ieo. 4th ; and I 
William 4, c. (i8, known tts tlic. Land Carriers’ Act, limiting their 
liability a-s to articles of particular »icscription alK»ve the value of 
£10, unless tlic value and nature of the article was <leehired at tho 
time of delivery. A similar provision is made by ilte Xth Section of 
Act XVIIl of 1854, (the Act for regulating Indian Ibiilways,) jiw t/i 
Railways and by the Carriers Act, iStJo, (Act 111 of 1805) as to all 
common carriers, who ari*. defined as those transjMnting for hin^ by 
land or inland navigation. 

§ 38. At common law owners <»f shij>s are. coiiimoii carriers : it 
ha« l>een contended that common tyimei's arc those only who rjirry 
within the realm : but Ik)* fit v. P. cf; 0. and (^ronrh v. LomUiti 
and N* P/y. have settled tliat cxti*a-U‘rrit<^riaI carriers an^ com- 
mon carriers, but tlieir liability is limited by the t<Tins of the bill of 
lading, which always contains a clauw* against Jossc.h “ by the kings 
enemies, fire, and all and every other rlamages and ju;cidents of seas, 
riveiu, navigiition of what kind soever.’* Th(*y are protru t^srl in the 
same way as land (%'irri( rs by 2fi Geo. 3rd, c. 8f; from making goo/l 
loss on article.® of value, unless declared ; and by 17 k* 18, Vic. c. 
104, s. 388, they are not liable for loss fK*cmionc<i by fault of [»ilot. 

§ 39. It is of course im[«»Hsible, within the s<‘(ip<! of such a work 
as this. U} enter u|Hm the flis4!u.ssion of the duties f*f (wners and 


(1) ^ M- A S. 15c. An u» .1 \*y: I.tn* ri'*! r.‘miiriniKAi* »\. Grrn) Wrnffyu flail Com* 
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niast<*rs vf sJiips : such learning must be looked for in the text books 
of Ahl#ot and other writers. A few gcneml observations must here 
suflico. 

40. By the expression “ A ct of Goir is understood some natural 
inuvit»ibl(j accident — vif* nui/or — such as lightning, earthquake, tem- 
pest ; not accidents arising from the negligence of man. 

§ 41. 7s'//c)/x/V's— The term is used in contradistinction to pirates, 

rovers, thievt\s ; and a])plics to acts done by persons /are belli. 

§ 42, Firr — How occasioned is immaterial, whether by a com- 
mon acfcidcnt, or lightning, or an act (hme in duty to the StJite. But, 
if goods he put nij hojird in a damagi'd condition, and are, in eon- 
sc(|ucnr(', liable to cHcrv(‘scc, and generate the tire by wliich they 
are eonsumeeb the undervvrit(‘rs are n(>t liable. 

8 ir>. .l*( ri/s (»/‘ ihr »S'co. - Tlicst* words mean, losses occasioned 

o * 

slri<‘tly l>y sea damai.rc, by stress of vv<‘ather and waves, lightning 
and tenq>est. rocks, sands, iVc A loss occasioned hy the ship insured 
being run diovn, is one by p(‘rils of tiu! sea ; so is a loss by her strik- 
ing the, ground, umh'r tin* inlluenec of a swell, on the uneven bed of 
a diy harinnir, or a h»ss of animals kilhsl l»y the agitiition of the ship 
in a st(»nn. If a vessel be not heard of within a reasonable time after 
her sailing, it is presumed that she has fonndered, and the assured 
juay recover for a loss by p(‘rils of the sea. But if the ship be wonn- 
eaten or nU eaten, or hov<' down on tie* b(‘aeh within tlie tideway to 
repair and is thereby bilged, tlie.si* are not l(»sses by perils of the sea. 

8 44. So Nln*pwr<‘ek, stranding. 'Fhis term also includes the loss 
by tlu' attacks of })irat«vs ; in )iif Uoirh{y<^) this was express- 

ly la‘M, after tlie .ludges ])a<l taken the opinion of merchants as to 
the 1 ‘ustom uiui meaning of the term.s among mercantile men. 

8 45, come now U> carriers \vlu).se liabilities are regulated by 
Statute. We hav<' n\ir Indian Ibiiiways. Their liabilities are defined 
in the Act i*eferred to in the proeediug section, (37) and will be found 
in Hoetion IX to XV both inelusive.''«^ Many ea.ses liave naturally 
arisen Umehiug the Uuhility of Ibiilway t\>mp?inies. But it is not 
my intentii»n t.o pursue this subject here. 

8 4(i. Questions eunsUmtIy arise as to what is the tonninua of 
the transit. Such et>i»tontion oniiiumly arises in suits arising out of 
fhe claim U> stop in fn 

\() V2 KoU Al». 24S 
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§ 47- The practical difficulty is to detenaiuc when tho delivery 
is complete. It frequently happens that goods on their arrival at the 
terminal point, or at some inteniiediate point till they can be forward- 
ed, are toarehmi^d. Where the carrier ami the warehouseman are 
distinct parties, little difficulty can arise. But }>ut the cane of their 
being the .same {>erHon. Here the original contract must l(M»kt*d to, 
whether express or implied. In (/ors/V/c v. The ProprivtovH of the 
Trent and Mersey NavUjatioa Conqhiinj'»*^ : — 


“ The Plaintiff, wanting to soiid goods from A to C hired tho dcfcitdaiits 
as common carries to carry them to an iutermodiuto stage B ; and thr 
defendants also agrml to warehouse the goods vvithonf eharge at B until 
they could be d(dlvcred on to the (’ carrier. The gocnls were accidentally 
burned while they were "*0 warehoused, and beloie there was any oppor- 
tuuity of delivering them to the C' carrier, it was held that the liability oV 
the defendants earners and iiiMireiN hail emled on tlw arrival of the 
goods at B ; that their lialnlity a** warehousemen was a totally distinct 
liability ; and that as tlie wandiou-ing wa** gratuitous and for the conveni- 
ence of tlic plaint ids, they w{‘re it<»t liable in the al»sencc ol negligence.” 

§ 48. When till* (lelivei \ to the eoiisigneo is beyond the limits of 
the C4UTier’s tran.sit, Iiis liability may citber teriuinatc witli a 
deliver}* over to a carrier autliorized to forWiird on, or it may 
be prolonged up to the luonient when tlie goods are delivered 
to consignee. But, in tbe ubM-m c of an agn*eiiient to the contmry, 
if a carrier receive goods which an* addre.sseil to a place l»cyond tlio 
tcrmiiuis of his tninsit, In* w'ill be liable la^youd such Uirminus, mid 
up to the time when they ought to be delivered at the ulterior 
and ultimate ]>oint. 

§ 49. The principle is, that when the carrier, r»riginally receiving, 
:icccpts payniuent for the entire transit, tin* iorward carrier is 
only hLs agent for that jMU*tioii tlie tninsit w’hi<*h he cannot 
complete himself. In 3/t/rs/ene^# v. ItO ocuMter utul 1 'leMoii Jnific- 
iiou Riilimy/^'^) the dcfctiidants, as common carriers, received a 
parcel directed to Bartlow*. a pi I iic} I ^y 

the defendants ended at Preston. The agent of the d<*fcndanta 
was requested to Isxik tin; jiarcel, and w';is (dfert'd thi* charge for tlic 
whole distance ; but In; replied that it had Ixitter be paid on receipt 
by the consignee. The jmnrel arrived siifcly at PresUm and was 
thci*c forwarde<l on by another Kailwray. It w*a» lost on this part of 
the transit. Rolf \ B,. told the Jury that “ wIh ii a common carrier 
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takes into his care a parcel directed to a particular place, and does 
not by |>ositive agreement limit his responsibility to a part only 
of the distance, that is primd facie evidence of an undertaking 
on his part to carry the parcel to the place to which it is directed, 
and that the same rule applied although that place were beyond the 
limits within which he in general professed to carry on his trade of 
a carrier.’* In Watson v. Ambergate Railway Company(jp) “ the 
defendants were held liable for damages arising from the detention 
of the plaintiff’s goods on an ulterior Railway, by which the goods 
were forwarded on. This etise is remarkable for the fact, that the 
plaintiff had been expressly told, at the time when he delivered the 
goods to the defendants, that they could receive payment only 
for the transit to their own terminus ; but there was some evidence 
that their agent had told the plaintiff that the goods would arrive in 
time at their ultimate destination. The Court confirmed the prin- 
cijde, that the ulterior Railway, must be taken to have been acting 
m agents of the defendants, mid that there was evidence of an 
original contract by the latter to caiTy the whole distance.” Erie, J., 
stilted the rule succinctly to be that, “ where goods are received 
at one terminus for conveyance to another, the Company ai’e 
answenibh^ for all the intermediate termini and the receipt of such 
goods is pvhnA fade evidence of liability.” In Scot}a>rn v. South 
Staffordshire Railway Couqia nyM) The plaintiff had jiaid carriage 
for the whole distance of goods consigned to the defendants to 
1)0 delivered in London. The defendants, according to their course 
of business, forwarded them from their terminus at Birmingham, by 
tho Lotulon and North Western Railway to London. After the 
arrival of the goods at London, but before they had passed out of the 
hands of the London and North Western Riiilway, the plaintiff gave 
a countermand of the doliveiy to the agent of the latter Railway. 
Tlie goods were, notwithstanding, forwarded on to their original 
place of consignment, and lost on the tninsit. It was contended for 
the defendants, that the agent of the London and North Western 
Railway was not an agent for tho defendants to receive a counter- 
mand, but only to forwanl on the goods, as he had in fact done, to 
their address. But tho Court held that the London and North 

(p) 15 Jar. 448. 

8 EkcK. J4I, S. i\ 17 Jur. 214 ; and m€> v. BnM amd JSxtUr Cnm- 

, 25 L. J. £xeh. 185 ; CoartH \\ O. W. jUndwaft Cowpo».»#, 29 L. J. BxLoh. 165 ; Webber 
. O. W. ilmfiray Cowpany, ;VI L. J, EikrU. 170. 
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WesteUi Bailway were agents of the <iefendany for all the purposes 
of the original contract, and that one of its cRseutlal elements was a 
right of countermand retaiiUHl hy the sender ^luring the whole transit. 

§ 50. The carrier >vill bo liable, although the terminus is In^yond 
the j\irisdiotion — as where the goods start from London ami the 
terminus is Edinburgh. See the ease hist quoted : and even wlicre 
the terminus \vas out of England, ilie original carrier w^as neverthe- 
less held liable. Crouch v. Lomkni mid N, lf\ Ihi. CoJ^) 

§ 51. The following cases Jilsobcar upon the question of delivery, 
and sljow the duty of Ilailway (’cmipanies with regfird to piwMCUf/crH 
which they are very a)>t U> seek to regulabi by law^s; 
that is to ^\y hy limiting tluir common law liability by special con- 
tract, wdiich, .‘IS great monpolies, tliey an* too much in tlu* habit of 
forcing upon the public In 7?/c//on/.v v. Lioidon mid Snafh Cikngf, 
CV>7u]w<n?y(^' the jdaintiff’s wife, as a pass(*ng(T, iiad instrusUn] her 
luggage in the van, but put le‘r dicvsiug-i ast* under the seat in the 
c*arriagc*. On aniving at the terinimis, tie* Oompany’s sc‘i'vantH had 
pJjiced, JUS she thought, jdl her luggage* in a hackney coayh close to 
the platform ; lait it appeared subsecprtntly that the dreasing caso 
was missing, and tluit it had not been |>hua*d in tlu‘ baekney eofich. 
The Court sujjpoiied a ve rdict for the plaiiitilf on tlic) gnaind that, 
according U) the coui'se of tin? Compjiny s btisiness, then* was no 
cxmqilete delivery to the jelaintiffs wife tniiil tlie Cornjwiny's servant 
had placed the dressing-case in the hackney (*oach. On the gene- 
nil principle, Wilde, C. J. said : — 

“ The duty of common cur; ’»‘r i< {W'rfectly w<*ll ijnd(*rsUKMi ; they give 
a wan*anty safely and securrly t»» ronvey and driivc.'r. Jt is immai(*rial 
whetlicr there lie negligence or not ; the wiiminty in broken hy non-deli- 
very.” But it muj^t not Ik* inferred from thi'' ca-c tliateven common carrk»r.s 
will he liable in all capes for the non-ileliveiy ttf a jiasncnger « luggage when 
the paasenger voluntarily and delilMMatcly assumes the custody of it. Such 
a doctrine would he clearly opposed to eveiy principle of common justice 
and common sense ; and although if is not witliout authority, it can hardly 
be expected that it would lie upheld in these days. It was said indeed, in 
JiohiMsan v. Dunmored) that it liad l»eeu determined that ** if a man travel 
in a stage-coach and take his portmanteau with htin, though he has his eye 
on the portmanteau, yet Umj carrier is not absolved from responsihiiity.*’ 
But Richards v. The London and Souih^ Coast in hy no means an 
anthority in support of this view ; and the language of fVilde^ C. J. is 
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clearly opposed to it. There it is clear that the judgment of the Court 
on the principle that there had been a complete bailment to the 
Company when the plaiutifTs wife delivered the trunk to their servant ; and 
that the act of placing it under the seat in the passengers’ carriage, although 
apparently by Jier direction, luid certainly witli her sanction, was, notwith- 
standing, not her act but tlie act of the Company’s servant, who in doing 
it was conceding only a gratuitous privilege Which, as such, could have no 
effect in lessening the Company’s /mtecedent liability. Any other view of 
this case is manifestly unreusonabic ami untenable. 

And Wihh., 0. J. said : 

“ Tlicre is nothing more common than h»r jH*rsons to put part of their 
luggage into the same carriage w'itli them ; and that may be done under 
such circumstances as never to cast any responsibility on the earners ; hut 
that is to ho proved. When this is done by the Company’s servants the 
Company are not relieved from their liability us carriers in respect of it. 
So, a passenger taking a valuable article open and notoriously into the same 
carriage in which he travels, will not save the Company from responsibility. 
The ciwe is (juite difh'ient from that of goods which are about the person of 
a pasHeugei\ which arc to he considered eutindy iimh'r his |Xirsoual control 
and custody. In that ease (here is no delivery to or licceptancc by the 
Company, AecH'pUmce by (he Company is the legal result of goods placed 
in their hands in the ordinary way in which (hey consent to receive them.” 
“The 6>ra^ U'esfern Uailicatf Compatty w’as a case stated 

on app<^ul hy the judge' of a County Court. Tim plaiatifT’ intending to travel 
by the railw'ay to West Drayton, took her ticket at the Paddington terminus, 
and jmid the usual fare. She thou called one of the Company’s porters, and, 
having told liim that she was going by the next tmin to West Drayton, 
desiml him to label her luggage for that place, viz., two small boxes and a 
trunk. The plaintifT proved that she saw’ all the articles labelled, hut could 
not swear tliat they were labelled for West Drayton. She then left the 
luggage witli tlie porter and entered tlie train. On airiving at West Drayton 
she received only the two small Imxes ; and it w’as admitted by the defend- 
ants tli^t the ti'unk had l»eeu stolen after its deliveiy to the porter.” 

“By a bye-law of the Coinj>Hny, which under their special Act was to be 
binding on all thirties, the Comimii}' had announced that every passenger 
would be allowed to take a certain amount of luggage free of charge ; but 
that the Company w ould * not be I'csponsihle for the care of the same unless 
booked and paid for accordingly.’ The plaintiff’s luggage was within the 
allowed limit, hut had not been booked nor paid for as such. It a{^»eared, 
also, tiiat tlie Compauy luid made no arrangements for booking passenger’s 
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had been thrown overboard, the Judges held this to be no larceny ; 
but it seemed to be admitted, that if the defendant had broken bulk 
by taking the casks from the hold, it would have been otherwise: — 

“ The Captain of a vessel having a number of casks of butter belonging 
to the prosecutor to carry on board his vessel, and having occasion to pay 
a debt contracted by him at a port in course of his voyage, gave an order 
to his mate to deliver thirieeu casks of butter to his creditor, aud the casks 
were delivered accordingly. Being indicted for Larceny, Grahamy B., 
before whom he was tried, thought that the severance of a part of the casks 
from the rest, and the formed design of doing so, took the case out of the 
authorities cited, (»«) if they could be considered as applying to the case, and 
the prisoner was convicted ; but upon a case reserved, the Judges were of 
opinion that it was not Larceny, and that the couvicliou was wroug.” 

§ 58. Nice distinctions liave been drawn as to the Bailee's 
original taking not being anlmo farandt; and other niceties have 
been raised as to the termination of the bailmeiit. Thus if a man in 
tranfiitiL take the U'lutk of a package delivered to him, it was held 
to be no laroeny ; but if bo hrenk hulk, and take a part, it is theft; 
Lord Hale has so laid it down »•' * 


If a man deliver goods to a carrier to curry to Dover, and he carries 
them away, it i< no felony, but if the carrier have a bale or trunk with goods 
in it delivered to him, and he breuki^ the bale or trunk, and curries away the 
goods animo Jurandiy or if he carries the wliolc pack to the place appointed, 
aud then carries ii away auinio furuHdiy it is n felonious taking. But that 
must be intended when he rarries tliem to the place, aud delivers or lays 
iliem dowu, for then his possession by the first delivery is deteimiucd, aud 
the taking afterwards is n new taking.” 


§ 59. These niceties — apices juri^i — have fortunately been reach, 
ed in tliis countrv by the Breach of Trust Act'o and more recently 
by the Penal Code. 

§ 60. We cannot quit the .subject of Bailments without noticing 
that very common kind whicli is .specitically called Mortgage, and 
which, as distinguished from a Pledtjc of movable property, is usually 
applied to bailments of immovable property, such as houses or land : 
though of course there may l>e also Mortijagcit of personal property, 
which differ from a mere Pledge, inasmuch as the former transfer the 
property in the diattel, the latter only the />oss€ssian, and a right of 


{m) 1 Halo, P. C. &04 ; 2 Ewt, P. C. 603. («) 1 HiJo o P. C. 504. 
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retainer until the principal debt and interest be satisfied. Thus iti 
Jones V. Sniitk^P) Sir R. Arden, the Master of the Rolla said: 

“ A mortgage is a pledge and moi'e ; for il is an absolute pledge to become 
an absolute interest, if not redeemed at a certain time : a pledge is a deposit 
of personal effects, not to be taken back but on payment of a certain sum, by 
express stipulation or the course of trade, to be a lien upon them.’* 


§ 61 . Sometimes the land or property pledged is handed over to 
the pledgee (by way of usufruct) to reitnburse himself out of the 
i*ents and profits his principal, interest and cliarges ; and this is not 
strictly speaking, a mortgage : but u vintht mditiin or living pledge ; 
since the esUte never dies to the mortgagor, but is his throughout ; 
and he has even a right at law to remove! tlie land wlienever the 
money advanced to liiin sliall have been paiil, by the pledgee having 
recouped himself out of the rents an»l profits. “ (tuteyn 

dicitur ea(//e7a/’ says Lord “/ye/o iiftntfnani nun'itnr aliqud 
jKirte quod e.r jiroret/f ffhns i ruf o r Hut in Morfifuqe, 
properly so called, wliere the land is e<»nvey<sl to tlu‘ mortgagee in 
fee, or for a Luin of years, or the title dei'ds ar«? fh*t)osited with the 
mortgagee, so as to const an eijuitable mortgage, fr, though the 
posse.ssion eontinues in tin* mortgagor. f>n condition that if the debt 
l>e not paid by a given day, the mortgagor shouM have no right of 
entry; on non-})eiTonnan(S‘ of the rondition at the day named, the 
estate was absolutely (h*ad. at law. to the mortgagor, and became 
absolutely th<‘ estate of the iiiortgagi*e, and lance the derivation of 
the term from the Frenrli imxf an<l 007^ in^uinmr rmlnt hk dead 
pledge. 

§ 1)2. This en'Vto i*, vi^'v coininon in t))i*n country, 

and recognized as a r.sufnn tuarv moiigage *; Wt* find it also 
practised in Wales, and it is fr»M|uejitly ^p.>ken of in onr book.s as a 
Welsh mortgage h was kii<»wn in th<* Roman Law as parfura 


ip) 2. Vef • Junior J7K. To Litl, 

fr) ThU tquiubie mortgage wm known to tb*r Retnun Iaw “ eigniin contrahitur non 
Mili trikdiiioiie. teci etiAm nud^ conventionf. ctsi non trftduum cNit,'* la the Ungrtageof the 
Digett. C. 13. tit. 7 C- 1- The- MAhoint'dan Ljiw require t teuin or actual ftcaaeaaion to 
complete the aecurity though practicallr thia nila la generally diarefurded. Mam, M. L 
71 The Hindu Law originally required a«nn in pledget : but kgpoUwnUwn (t 
pledge without giving poaacaaion) haa h*ng ohtainrd. 1 8tr. 2^9. 8ee Morton'a Bep. Ul, 
Sec % Mad- H- C. K. 51 where the inei'lMiU of th^' contract of hyfiotbcMsation ar« diacua§*‘ 
ad. and it if held to create an intereat in land. Ke4> a]»o 4, Mad. If. f’. R 434. 

(f) The Mahomedan Law doM not permit th*' mortgager to the pledge without 
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antichreaeos ; the Greek derivation of which shows its origin ; £c»r 
it was common among the Athenians, and is generally thought to 
have been invented by them ; though Sir Thomas Strange questions 
whether it is not to be traced back to the Hindus. Here the land 
is banded over to the creditor simply to repay himself out of the 
rents and profits : and in these transactions it is clear that the 
debtor has always a right to possession of the estate when the debt 
is liquidated. If the question in dispute is whether the debt and 
interest have been entirely discharged, as is generally the bone of 
contention, the debtor will be entitled to an account of the profits 
made by his creditor, and to re-possession, if he can show that the 
full equivalent of the original debt and interest has been received. 

§ 63. Where the usufruct is in lieu of interest, no account of 
interest will bo taken ; whether the mortgagee makes a profit or 
loss, he has his chance. When the principal has been repaid, the 
mortgagor has a right to his estate back.(0 

§ 04. “ The repeal of the Usury Laws,” writes Mr. Maephenoni^) 
(Act XXVIll of 1855) has created a great change in the position 
of usufructory mortgagees ; and agreements made since it took place, 
will be strictly enforced even although such as to give the mortgagee 
interest at a hiji^er lute than 12 per cent per annum. Section 4 of 
Act XXVIII of 185.5, enacts that a mortgage or other contract for 
the loan of money, wheieby it is agreed that the use or usufruct of 
any property shall be allowtjd in lieu of interest, shall be binding 
upon the parties. By Section 5, whenever, under the Regulations 
of the Bengal Code, a deposit may be made of the principal sum 
and interest due upon any mortgage, or conditional sale, of land 
thereafter to be entered into, the amount of interest to be deposited 
shall be at the rate stipulated in the contract, or if no rate has been 
stipulated and interest be payable under the terms of the contract, 
at the rate of 12 per cent, per annum ; provided, that in the latter 
case the amount deposited shall be subject to the decision of the 
Ck>urt| as to the rate at which interest shall be calculated. By 
Section 6, in any case in which an adjustment of accounts may 
become necessary between the lender and the borrower of mcmey 
upon any mortgage or conditional sale of landed property^ or other 
conimet whatsoever, entered into after the passing of tite Aet> 
interest is to bo calculated at the rate stipulated thereim If no 
rate of interest shall have been stipulated, and interest be payable 

(0 so of 184T, Mod. S, R. rol for IS50. |». 2. On MorlfWM 
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under the terme of the contract, it shall be calculated at such rate 
as the Court shall deem reasonable. The effect of the change is 
simply to bind parties strictly by the terms of the contract they 
have made. When the agreement is that the usufruct is to be taken 
in lieu of interest, the mortgagee will not bo liable to account, 
however large his receipts may be ; he will be entitled to continue 
in possession, until the principal is paid to him. If there is no 
mention of interest at all, it will be for the Court to say whether 
any is to be allowed, and at what rate. If any rate is mentioned, it 
will be calculated at that rate ivhatever it may be. In the two 
latter cases the mortgagee will be liable to account, but will have to 
account only on the strict terms of his agreement. ’ 

§ 65. But in cases strictly of Mortgage, where the property is 
absolutely conveyed to the creditor, the debtor will nevertheless be 
entitled to a re-conveyance on tender of pfiynient of the debt and 
interest at any reasonable time, estimated at 20 years in England, 
after the day named originally for payment ; for Equity will look to 
the real nature of the transaction ; and if it is clear that a sale was 
not meant, that however the deed may be ex})ressed, the property 
was in reality handed over as security for a loan, it will not allow 
advantage to be taken of tlie necessitous man’s condition, and 
convert the transaction into one not contemplated by the parties 
themselves, or in the phrase of our text books, ‘ Once a Mortgage 
always a Mortgage.’ By the Hindu Law no title was acquired by 
prescription. Redemption might l>e hfiwl at any and the 

Regulation of Limitation of 1802, 8ec. XVIII, Cl. 4), which 
fixed the ordinary period at 12 years, ex[)re.H.sly excepted claims on 
mortgages, the period fur rendering which o])3ol{?te and unactionable 
was to be determined by the laws of the country. The limitation 
of such suits is now fixed by the J..imitation Act (XIV of 1850, Sec. 
1, Cl. 15) which limits the time for redeeming to 30 years in the 
case of movable property and 60 in the case of immovable, unless 
a written acknowledgment ha.s b^icu given in the meantime by the 
mortgagee or some person claiming under him, in which case the 
time runs from the date of such acknowledgment. The Mahome* 
dan Law also knew no bar by limitation. 

g 66. Of course where the deed itself contains a clause for tlia 
reconveyance of the estate upon payment of deljt and interest, it is, 


1 Str. 5 
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itself the best evidence that the transaction was one of mortgage 
and not outright sale ; but even where the deed on the face of it 
purports to be an outright sale, and no such provision is expressed. 
Equity will nevertheless allow the debtor to obtain back his estate 
on payment, if the Court is satisfied that the transaction is one of 
loan and not of purchase. This is called the Equity of Redemption. 
The Emperor Constantine alx^lished the pactum commissarium or 
clause of forfeiture in Roman pledges. The mortgagee is a trustee 
for the mortgagor; though the trust is one of a peculiar nature. 
The leading case on this point is that of Cholmondeley v. (HintonS^^ 
There Sir Thomas PI tuner, M. R., said : — 

** As to the position of the mortgagee being a trustee for the mortgagor, 
upon which so much of the argument is built, that the consequences con- 
tended for would not follow, even if the character of trustee did properly 
belong to the mortgagee, not being in actual possession, I have already 
endeavoured to show. It may be proper, however, to consider how far, and 
in what respect, he is to be considered as possessing that character. The 
position is to be received wltli considerable qualifications, as will appear by 
examining what is Uie true character of a mortgagee, and how he is considered 
in a Court of Equity. Lord Mansfield^ adverting to the comparisons made 
in respect to mortgages, has, 1 think, said there is nothing so unlike as a 
eiUiile, and nothing more apt to mislead. A mortgagor has had ascribed to 
him a variety of difl’ereiit characters in which there existed some points of 
the mortgagee, when he takes the imssessiou is not acting as a ti ustee for 
resemblance, when it was not very material to ascertain what its powers or 
interests were, or to settle witli any great precision in what respects the 
resemblance did, and in what it did not, exist. But it would be prodnotive of 
much error, if it were to be concluded, that the resemblance was complete 
in every point, to any one of the ascribed characters. The relations of 
vendor and purchaser, of principal and bailifi*, of landlord and tenant, of 
debtor and creditor, of trustee and cestui qne trust, have i>eeu applied to the 
relation of mortgagor and mortgagee, according to their difiereut rights and 
interests, before or after the condition forfeited, before or afier foreclosurci^ 
and according as the possession w'os in the mortgagor or mortgagee. Quo 
teneam vultus $uutontem J^otea nodo f The IruUi is, it is a relation perfect* 
ly OHOMoious and sui generis. The names of mortgagor and mortgagee 
most properly chaiacterizo the relation. They are (as Mr. Justice SulUr 
observes, in Birch v. fVright) characters as well known, and their righlSt 
powers, and interests as well settled^ as any in the law. It is only in a 
aecondaiy point of view, and under certain circumstances, and for a parti* 
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culmr purpose, tliat the character of trustee oouatructively beloogs to a 
mortgagee,. No .trust is expressed to the contract. It is only raised by 

implication, in subordination to the main purposes of it, and ai^r that is fbUy 
satisfied. Its primary character is not fiduciary. It is a contract of a peeu* 
liar nature, by which, under certain conditions, the mortgagee becomes the 
purchaser of a security and pledge, to hold for his own use and benefit. He 
acquires a distinct and independent beneficial interest in the estate ; ho has 
always a qualified and limited right, and may eventually acquira an absolute 
and permanent one to take possession, and he is entitled to enforce his right 
by an adverse suit in invitum against the mortgagor ; all which c^ never 
take place between trustee and cestui que trust. They have always an 
identity and unify of interest, and are never opposed in contest to each 
other. The late Master of the Rolls observes, that, in general, a trustee is 
not allowed to deprive his cestui que trust of the possession. But a Court 
of Equity never interferes to prevent the mortgagee from assuming the 
possession. In this the contrast l>etwecn the two characters is strongly 
marked. By not interfering in this latter case, a Court of Equity does 
not, as it is supposed, in opposition to its usual principle, refuse to 
afibrd protection to a cestui que trust against his trustee. But the 
interference is refused, because the mortgagor and mortgagee do not, 
in this instance, stand in the relation of trustee and cestui que trust. 
The mortgagee, when he takes the possession is not acting as a trustee for 
the mortgagor, but indejxjndently and adversely for his own use and benefit. 
A trustee is stopped in Equity from dispossessing his cestui que trust, 
because such dispossession would be a breach of trust. A mortgagee cannot 
be stopped, because in him it is no breach of trii^t, hut in strict conlbftntty 
to his contract, which would be directly violated by any impediment thrown 
in the way of the exercise of this nght. Tpou the same principle the mort* 
gogee is not prevented, but assisted in Equity, when he has recourse to a 
proceediog, which is not only to obtain the possession, but the absolute title 
to the estate by foreclosure. I’his presents no resemblance to the char- 
acter of a trustee, but to a character directly opposite. It is in this opposite 
character that be accounts for the when in possession, and when he is 
not, receives the interest of his moilgage debt. The payment of that interest 
by the person, claiming to be the moitgagor, is a recognition of that relation 
snbststing between them ; hut is no recognition of the mortgagee's possessing 
the character of trustee, much less of his being a trustee for any other person 
claiming the same character of mortgagor. The ground on which a mort- 
gagee it in any case and for any purpose considered to have a character 
resembling that of a trustee, is the partial and limited right which in Equi^ 
he ii allowed to have in the whole estate legal and equitable. He does not 
at any time possets, like a trustee, a title to the legal estate, distinct and 
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separate from the beneficial and equitable. Whenever he is entitled at all 
to either, he is fully entitled to both, and to the legal and equitable remedies 
incident to both. But, in Equity, his title is confined to a particulax pur- 
pose. lie has no right to either, norcwci make use of any remedy belonging 
to either, further than and as may l)e necessary to secure the repayment of 
the money due to liim. When that is paid, Lis duty is to reconvey the 
estate* to the person entitled to it. It never remains in bis hands clothed 
with any fiduciary duty. lie is never entrusted with the care of it ; nor 
under any obligation to iiold it for any one but himself ; nor is he allowed 
to use it for any other purfMifw*. Tlic estate is not committed to his care ; 
nor has ho the means of preventing, or being acquainted with the chan ges 
which the title lo the Equity of Uedemptioii may undergo, either hy the act 
of tlie mortgagor, without hi^ privily, or by operation of law', by descent, 
forfeiture, or otherwis'C ; and consequently, a.'j 1 have already endeavoured 
to show, hy the ofieration of the aiiaiogy, to the statute of limitations.’* 

§ (37. This Equity of Redemption is so inseparable from a mort- 
gage, tliat even il* tin* [jarties hy the (h‘( d should declare the estate 
to be iiTcdeeniablc on payment at the time named, such a stipulation 
would be utterly void. A distinction howeviu* is taken betw'een a 
mortgage and a coml itUund mU or an agreement for a repurcha.se, and 
if the transaction can be satisfjM-.torily established to have been a 
sale, and not a colorable transaction to disguise a loan, it wdll be 
held valid; but such transactions aj'e jealously w'atched, in order 
that undue mlvautagc may m)t be taken of tlie necessities of the 
indigent. See Ruth'rs Note.^^^ 

** And ill one case, Avhere there was an absolute sale, W’ith a couditioo, 
that if tlie vendor repaid the purchase money and interest by a fixed day, the 
pin*cluu»ei' sfaoukl I'econvey the estate to him, it was contended that this wtm 
a redeemable sale only, and not a uiorigage by conditional sale, nor governed 
by the rules applicable to such mortgogC'<. But the Court held, that 
redeemable sale,’ and ^ mortgage hy conditioBal sole,’ were in their natitie, 
ideuitoal, and * merely difiei^nt moiles of expressing ilia same thing, and that 
therefore a re<leeiiiable sale could be foiTloseil, only iu the same maiiBer aa 
a mm*tgage by conditional sale could lie.* 

§ 68. Mortgages may he created without any particular 
form of contract, and m^d not be in writing ; for no contxmet 
need be in writing according to the Hindoo law, and as we have 

sot. 

See SM, Satl. Oee. fair ISW, p. 9^; tb, p. IM. H. 0. R. ToL 1, p. eSS; Tei 
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said, it may be impHed in Equity from the acts of the parties, 
as where there has been a bare deposit of title deeds upon the occa- 
sion of a loan or to secure past or future advances. 

§ 69, The Equity of Redemption is a saleable interest in the 
land, one which may be taken advantage of by any one in privity 
with the mortgagee, as his representatives or assigns : and any such 
person has a right to redeem the mortgage upon payment or tender 
of payment to the mortgagor, his representatives, or assigns. 

§ 70. Tender, according to the English Law, must be in casln 
But in a case in N. W. P. R. v. 8 p. 447 the Court held, on the prin- 
ciple that the intention of the parties was substantially satisfied, 
that a tendei* of Company s paper, the nominal value of which was 
equal to the amount of the debt as it stood at the time of tender, 
was valid. Upon .satisfai^iory f»roof of tender, the mortgage will 
cease to carry interest from the date of the tender, and the mort> 
gagee, if in |K)3session. will he liable for rent,<*l 

§ 71. Notwithstanding Equity will never acknowledge that the 
mortgagor has not an Etpii ty of Redemption, the mortgagee has a 
right at any time after the condition fur payment has been broken, 
to call upon the mortgagor to redeem, and to pray the Court that in 
event of payment not being made within a rea.soaable time to bo 
fixed by the Court, then the mortgiigor may, what is called, stand 
foreclosed ; that is, be declared to be no longer entitled to redeem, 
and that the Estate may be sold to sati.sfy the mortgagee debt.l®! 
When the mortgage iiLstrument conUiius, as frequently happens, a 
power of sale upon condition broken, the mortgagee may proceed 
to sale without intervention of a Court; but still it is jrerbaps the 
more prudent course to have rec-ourse to the machinery of a 0001 * 1 , 
which will wind up all questions between the pariicH boCbrc decree- 
ing a sale. Where this is not done, many questions likely to lead to 
litigation may arise ; for instance whether the sale was fair, a fair 
price obtained, accounts duly rendered, and the like. Moreover there 
may be many persons l.»eneficiaIJy interested in the surplus proceeds 
of the sale ; all of which matters a Court will arrange by its decree. 
In a Bengal Case(^) the Court distinctly declared that a power of 

(xj Mmd. Sud. Dec. for 1857. p. 

(«) The doctrine adopted bj the Mndrat Sadr Conrt In the iMt few yenn of tie etiti. 
ence that no mortagee coald be allowed to foreclote, haa been eipreeele oirermlfd by 
High Covt. 2 Mad. H. C. R. m 

S. 1). A. 1547, r. 
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•ale without the intei*vention of the Courts is invalid, unless the 
mortgagor has been a consenting party to such sale. 

Such a condition** writes Maepherson^ might be perfectly consistent 
with the Jaws of a great commercial country, affording every facility to the 
capitalist lender, but, at the same time, be quite inconsistent with the laws 
of a country deriving the great bulk of its revenue from the land, and as a 
recompense for the stringency of the rules under which it is compelled to 
collect its revenue in order to carry on the (joverument, (sale of tlie estate 
being the penalty of default,) affording every possible protection, in his pri- 
vate trausactious, to the laud holding borrower. The Regulations will be 
searched in vain, for any express enactment prolii biting the sale of a mort- 
gaged dstato under a ])ower of sale. But such a power is repuguaut to the 
principles of the Regulations, enacted by (Tovernmeiit lor regulaiiug the 
transfer of immovable property in satisfaction of debt in general, and in 
satisfaction of debts on mortgage in particular. The Regulations do not 
sanction, in any case, the transfer of immovable pi’operty in satisfaction of a 
debt, without the intervention of a public officer, except sucl» transfer be by 
the direct an*! immediate act of the proprietor himself ” 

§ 72. Where payments have been made, an account will be 
taken of what is due. The debtor, upon the aale realizing more 
than the debt interest and costs, will he entitled to the surplus. 
The mortgagee is entitled to his costs, uidess indeed he has litigated 
unnecessarily ; as wliere the mortgagi)r has tendered Idm payment 
before suit brouglit. 

§ 73. As to the method of taking the aeiHumt and computing 
interest where there Is a u.sufruetory mortgage, see Kegn. XXX,IV 
of 1S02, S. HM) 

§ 74. It frequently hapj)ens that further juivancos are made 
by the mortgagee on tlie security of the land already mort- 
gaged : and the practice is fully recognized by the Coin*ts. In 
such oases the land will be considered as mortgaged for the 
amount of botli original and subsequent loans ; and such loans 
by way of further charge arc not to he considered as inde- 
pendent transactions. The a<*counts on both the original and sub- 
sequent loans will be taken together. 

§ 75. ** Nothing ” vrritos Maephep^mn, can ever deprive the mort- 
gagor of his right to have the accounts of the mortgagee in posses- 


ir) Hi»e MjikJ Sttil. Dec. fcr IS50. \k 27. fi>r ISW. p. 12. 
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sion taken, not even an admission in his plaint that something may 
possibly still be due on the mortgage. And the outie probandi does 
not lie upon the mortgagor ; that is to say, he is not bound to prove, 
independently of the accounts filed by the mortgagee, that the mort- 
gage debt has been paid off. But if he fails eventually to prove that 
it has been satisfied, his suit will be dismissed with costs : — 

And a condition in a mortgage deed that the mortgagor shall not claim 
an account from the mortgagee who has been in possession, does not in any 
degree bar the operation of the law, by which the lender is to account to 
the borrower for the proceeds during his possession. As a general rule, 
the mortgagee may be called on to account by the mortgagor at any time, 
on the mortgagor's allegation that the whole sum due with interest has been 
received by him.'* 

§ 76. A mortgagor or mortgagee cannot claim to foreclose or to 
redeem for a part of the estate or the debt. Thus in S. 1>. A. for 
1852, p. 288, where 

Four villages were together mortgaged for a certain sum : the interest 
of the mortgagee in two of them was afterwards sold, and the purchaser 
sued to redeem these t^vo, on payment of what he considered to be the pro- 
portion of the advance secured upon them. It was held, that the charge on 
the four villages could not be broken up, aud that the mortgagee had a lieu 
on the two, as on the four, for the whole mortgage debt.** 

§ 77. Where there is more than one mortgagee of the same pro- 
perty, the first mortgagee will be entitled to priority ; and if on a 
sale the estate does not reali^se more than suSicient U) cover the 
first mortgagee's claim, the purchaser will be entitled to hold the 
land free from all subsequent incumbrances/*^) 

§ 78. And note here the effect of registry by suViseciuent pur- 
chaser or mortgagee, where tl}e first incumbrancer has neglected this 
precaution. Act XX of 1866, s. 17, el. 2 and s. .>0, (ante p. 261.) 

§ 79. Where a mortgagor has covenanted to plm^c the mortgagee 
of a usufructuary mortgagee in immediate possession, and refuses, or 
is unable to do so, the mortgagee may at once sue for his money and 
interest, even though the money by the terms of the instrument was 
not repayable for 20 ycarB<«) and in N. W. P., VoL XI, p. 115. : — 

** The deed of mortgage is of the natnre of mortgage with 

id) N. W. P. Vol. 10, p. 227. 

4 Koore'« I. Apt Cisc*. p. 444. and K. W. p.. Vol K p. S 
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being redeemable at any time, and the original mortgagee’s possessioii 
having l>een disturbed by the act of the mortgagor which introduced 
auction purchaser in their place, such act amounted to a wrongful dbpoaaea- 
sion, and folly justifted the mortgagee in bringing his suit for the amonnt of 
mortgage debt, it having been repeatedly held that when the mortgagor haa 
committed a breach of contract, he cannot claim fulfilment by the mortgagee 
of what was to be i>erfonned on his part.” 

§ 80. But where the agreement was that the surplus proceeds of 
a certain Talook should be the fund for the extinguishment of the 
debt, and that in default the mortgagee might sue for lyossesBion of 
the estate, this was held to preclude him from suing for recovery of 
the debt.(/) 

§ 81. A subsequent mortgagee in England and America has a 
right to redeem a prior mortgagee, he himself being subject to be 
redeemed by those below him. The Company’s Courts in Bengal 
denied this right ; on which Mr. Maephersouiu) makes the following 
just observations : — 

** That a aubaequeut mortgagee should not have the right of redeeming a 
prior mortgagee by conditional sale, if such is really the case, is a most 
pocultar feature in the law of mortgages. It is in direct opposition to the 
principle which is the ba^iM of the rule, that u purchaser of the mortgagor’s 
whole interest, has the same right of redemption that his vendor had. The 
estates of a mortgagee and of an absolute purchaser are alike, only tliat of 
the former is sul)ject to be divested on the happening of certain events. A 
mortgagee is, in fact, the purchaser of the rights of the mortgagor : he buys 
them, but gives the mortgagor the chance of re^purchaslug within a cei*tain 
period. In England and in America, it has always been held, that every 
person being a subsequent incumbiunccr, or liaving a legal or equitable lien 
on premises already subject to a mcM'tgage, may insist on a right to redeem, 
on imymont of the principal, iutci'ests and costs, due to the party redeemed, 
he who redeems, being hiraself liable to be redeemed by those below him.” 

“ The refusal in the Courts here to recognize the right of a subsequent 
incumbrancer to redeem a prior one, has probably arisen from the principle 
being lost sight of, that the mortgage is merely a security for the debt, and 
collateral to it, and that if the debt Is paid by one who has an eqni^ over 
the land, the mortgagee has got all that he had right to, or that it was ever 
intended he should Imve. The transaction is treated by the Courts as one 
of absolute purchase to take cficct on a certain day, but liable to become void 


(O N. W, P. Vol 3. P. 331. 
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m the event of P^J^t by the mortgagor befoiM thet day. It i» iu feet 
deeJl withy m it wm in cUdeii tiines by the English GourtSi before the pre- 
•ent ^ftten of Equity sprung up. The terms of the contract are followed 
liteimllyy and as th^ contain no agreement for the re-pay men t to the mort- 
gagee of the mon^ advanced by him, it is considered that he looks to be 
lepaid by getting possession of the property pledged, and by that alone, and 
that he is entitled to that possession, except iu tlie one event of the mort- 
gagor paying him olf strictly in the mode agreed upon/' 

§ 82. The following decisions are taken from the N. W. P. 
Beports touching re-payment by instalments i™ 

“ When the mortgage <lebt is made repayable by iiistAlment<t, on default of 
payment of auy one of which the whole become payable, and the mortgagee 
may foreclose, limitation, as regardn a claim for possefixiioj, runs from the 
date of the first default, and a suit for rure(‘lo«ure must t»e brought within 
twelve yeans from that date. Each separate iii.Hralmcnt, however, is recover- 
able within twelve yearn from the date of which it fell due. And if a debtor 
makes payments in respect of instalments which are hai red by lapse of time, 
he cannot afterwards say he need not have paid them, and set them oflf 
against later instalments which arc not barred.'' 

§ 83. The mortgage is ahvay.H regarded a.s n collateral security, 
except where the deed otherwise expres.sly provides ; and therefore 
if it does not realize the amount due, the mortgagor may still pursue 
his remedy a.s an ordinary decree-holder against tlie mortgagee : — 

“The decree" writes Marphrrsoni^) “is always agaiiiid the mortgagor 
personally, and if the land docs not prodnee n sufficient sum, the mortgagee 
may still procceii against tin; mortgagor for the resi<Iim nn|iaid. as an 
ortfinary decree-holder. And if the mortgagee choo.^cs in the first iiifitance 
to proceed against the mortgagor alone, ho may afterwords, if his debt Is not 
satisfied, enforce his claim on the land." 

** A person on borrowing a sum of money, gave his l)on<l for it : and the 
bond also pledged certain property, providing that any sale on mortgage of 
it until the lender's claim was saiibfied in full, should he invalid. The 
< koader afterwards brought a suit for the money in the Supreme Court, and 
obtained a decree. He attempted to execute his decree, as an ordinary 
judgment-creditor, on the property pledged, but was resisted by some 
intermediate incumbrancers whom he found in possession. He then in- 
stituted a suit iu a Mofussil Court to realise the sum which had been 
deeieed to him, by setting aside the intermediate incumbrances, as illegal 
and contrary to the terms of his mortgage. It was held that, inasmuch as 
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tliere wu «n express pledge of the lands to him, and a^roviso that aiiy sale 
or mortgage of them prior to the payment of his debt snould be intdid, ^ 
mortgagee’s haring already obtained a decree for money, without any alia* 
sion being made to the sale of this particular property in execution, did not 
effect his lien, and that he was still entitled to bring the mortgaged lands to 
sale free from any subsequent incumbrances.’’ 

§ 84. On the other hand, as it is a collateral security, it expires 
on satisfaction of the principal debt aliunde. Sublato principcdi 
tollitur 

§ 85. Those who desire to pursue this topic further, should con- 
sult Mr. Macphersou’s work oh mortgages. 


f I j Yo«t Cow *4 paad. CXX t VI. 
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EASEMENTS. 

In mmmd tria tunt per qvm inferwr lonu tuperiori «cmt. lex, natun 

loci, vetuetas, qum temper pro lege habetur, minuendantm leilket IMum 
cauid, — Dio : L. 11. ff . ok Aqu. 

§ 1. This topic is a further illustration of the maxim Sic utere 
tuo, Ac. ; also of one of the fundamental principles on which the 
Civil Law starts, mum cuique tribuere, Ac. ; and indeed there is no 
branch of our Law more indebted to the Roman Law for its rules, 
or in which the student will be rewarded with closer analogies or 
more copious illustrations from the Corpus Juris. In the Institutes 
the subject is considered under the head of Prcsdial Servitudes ; 
which comprise both the Easement and the Profit a prendre of the 
English Law. 

§ 2. An Easement, strictly speaking, is merely the right to 
exercise a convenience over the property of a neighbour, as of light, 
air, water, or way. A Profit a prendre is the right to participate 
in the produce of the neighbouring soil ; as the estovers and hotea of 
the Feudal law ; rights of pasturage, turbary, fishing, digging, for 
gravel, sand, and the like. The Civil Law drew no such distinction. 
Inter rusticorum proediorum servUutes quidam computari recU 
puta/nt, aqucB haustum^ pecoris ad aquam adpulsum ; jus poMendi, 
colds coquendcSy arence jodiendce. We may well consider the two, 
as the Roman Law did, under one head. 

§ 3. The term Servitude implies a right and an obligation ; the 
right is attached to the property which enjoys the benefit of its 
exercise ; and this tenement is called tlSe domi/tiani tenement ; the 
obligation is imposed on the property which b compelled to submit 
to the exercise of the right upon it, which is called the servwnt 
tenement. The right must always be exercised in alisno solo, upon 
the property of a third party : whence, if the two properties ever 
coalesce in one and the same owner, the special right merges in the 
general right of property ; and the special right and the oblige^ 
thm are both extmguished. The new owner now enjoys the same 
benefita, not adverting to bis neighbour, but by virtue of his own 
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daminion; nulli emm res $ua aervU.i^) But though extinguished 
during unityi it will revive on subsequent separation. The Ease* 
ment attaches not to the person, but to the tenements ; and will 
follow with thexh notwithcitanding any change in the ownership, 
either of the dominant or servient tenements. 

§ 4. The obligation is in fact ni^tive, poti ; non, facere : and the 
following passage from Vinniua weU exemplifies this position : — 

** Aio tiisjui, quo domxnut aliquid pati in suo, out in suo non jacert^ 
togitur, ex natura omnium serpiiuium. Pati in euOf puta re eua uteneem, 
frueniem, per fundum suum euntem, ageniem, aquamve ducentemf lignum 
tit etden iuas immitteniem. Non Jacere, veluti altius non otdificare^ tn tuo 
non ponere quod luminibus wdium noetrarum out prospectui official^ ^c. 
Plane enim ita servitus comtUui non potest, ut quis aliquid cogatur facere 
in suo : puta viridaria aut arhores prospectus nostri causa tollere, aut in 
suo pingere, quo amcsniorem nobis prospectum prmstet, obiigatio hose erit, 
non servitus constituta ; et ideo, prmdio alicnato, non sequetur actio novum 
possessorem, ut Jit ubi servitus constituta est ; sed in eum, qui id faxere 
promisit, kceredemque ejus, actio in personam dabitur in id scilicet, quod 
interest, si non Jiat quod promissum est, ut accidit in omni obligatione 
Jaciendir 

§ 5. The English law furnishes the following instances of affirm* 
alive Easements : — 

1. Rights of way. 

2. Bight to discharge a stream of water, either in its natural 

state or changed in quantity or quality. 

3. Right to discharge rain-water by a spout or projecting 

eaves. 

4. Right to support from a neighbouring wall. 

5. Right to carry on an offensive trade. 

6. Right to hang clethes on lines passing ovef the ne%fi* 

bouring soiL 

7. Right to bury in a particular vault. 

The {uindpal negative Easements are : — 

1. XUght to receive a flow of water. 

2. Right to receive light and air by windows. 

3. Right to support of neighbouring soil. 


(a) Sm 0«1# 11, &ot« a. 
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§ $. BAsem^td OMf also be divide^ into ciyniinvma and dis< 
eontinwus, and into afpareni aod non-ajp^rmt 

CvnHnuoiu servitGdes are those of which the enjoyment is, or 
ou^ be c(mtinual, wi^out tiie necessity of any actual interftrenoa 
by man, as a water spout, or right to light and air. 

DiaeonUmuoua servitudes are those, the enjoyment of which can 
only be had by the interference of man, as a right of way, or aright 
to diaw water. 

Appatent servitudes are those, the existence of which is shown 
by external works (ouvrages txtirieures), as a door, a window, a 
watercourse. 

Non^pparent servitudes are these which have no external sign 
of their efistence ; as the prohibition to build on particular land, or 
to build above a certain height. 

§ 7. The origin of Easements is either natural, from the relative 
situations of the tenements, or founded on contract ; express, aa 
where there is a grant ; or implied, as where the right is established 
by proof of the length of time during which it has been enjoyed as 
a right ; and in accordance with this Is the Roman Law ; see the 
passage at the head of this disquisition. 

§ 8. According to the English Law, Easements being an incor- 
poreal right, and therefore not the subject of Livery, (delivery) can 
only pass by deed under seal ; they ** lie in grant’'^^) And therefore 
in Cocker v. Coivper,i^ where the plaintiff sued for the obstruction 

of a certain drain which had been originally constructed at the 

_ ■* 

plaintiff's expense, on the defendant's land, by his consent verbally 
given : after it had been so enjoyed for some time, the defendant 
obstructed the channel, so that the water wss p^vented running as 
before ; and it was contended, on the part of thys plaintiff^ that the 
license so given, having been acted upon, coeld not be revoked 
tiie defendant ; but the Court, without bearing the Counsel for the 
drfendamt, held that the plaintiff waa clearly not entitled to recover. 
With regard to the question of license, the Court said^ the case of 
Hsuiins v. Shippam is decisive to show that an Easement like this 
camiot be conferred expect by deed, nor has the plaintiff acquired any 

(S) Sm Baini r, Fetioa*. 7 4ir. a. ii. 

<€) 1 C. M. a K. 418 ; bm tAto Besim v« Skin^mt SB. S C. «ad Wood 
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other title to the water. The mere entry into the dose of anotiier, 
and cutting a drain there, cannot confnr a title.’’ 

§ 9. But in this country I conceive that this law cannot be held 
to apply ; and that in cases, at any rate, where the defendant is not 
a British subject, an Easement may be acquired by verbal contract, 
in accordance with the general provision of the Hindu Law.(4 We 
have no Feudal law here, causing the creation of the Easement to 
*lie in grant:" no Statute of Frauds requiring the contract, as 
touching an ''interest in land," to be reduced to writing. The 
Hindu Law is express as to a writing not being necessary to the 
validity of a contract ; and reason and justice seem to require, that 
unless the question be fettered by technical considerations, arising 
from antiquated law or practice, a license, where it has been granted 
and acted upon, should not be revoked at the option of the grantor : 
for nemo potest mutate consilium in alieni detrimentum : and it 
seems monstrous that after one man has entered, it may be, into vast 
expense, upon the faith of another’s permission, he should perhaps 
be ruined by the arbitrary withdrawal of that permission. In Webb 
v. Paternoster, Haughton, J,, lays down this very sensible rule ; 

a license executed is not countermandable, but only where it is 
executory." 

§ 10, In^Liggins v. hige^f) Tindal, C. J., considered fully the 
question of the validity of parol licenses, and arrived at the same 
conclusion. There it appeared that the predecessor of the plaintiff, 
who was entitled to a flow of water to his mill, over the defendant’s 
land, by a parol license, authorized the defendants to cut down and 
lower a bank, and to erect a weir upon their own land, the effect of 
which was to divert into another channel the water which was 
requisite for the working of the plaintiff’s mill ; subsequently the 
plaintiff complained to the defendants of the injurious effects of the 
weir, and called upon them to restore the bank to its ancient height, 
and to remove the weir ; and, upon a refusal on the part of the 
defendants to do this, an action was brought The following is ^e 
judgment:*— 

^<0 Sm 4 md. H. C. R. 98, whtra iht doetrint of ftho Itzt !• exproodj v^hold. 1 b tSal 
mm Dim wm b 'mbol agmauuii boivtoa two ooeuidon of Uod, tiiBl wmior Bboold So 
oBowid to Sow to tAo IabSi of out through a eha&iiol paiwnf otor ihoot of tho othwr, ood 
thii ofroMDM&t wm hold BOt to ho o rooooBbto liooioo, hot to MOouBi to o gcoBl of to 

u 

Polm 71 , if) 5 M. A ?. 712 . ». c. 7 Biog. 
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li will be tiftneceMiy on the ptetent oooesiottt to eontider nore lluui 
one of the <{oeBtioii8 wliidb htTo been ’trgiied et the ber, wbotber tibe 
pMOttt Aotioiiy QpoQ the &ots fttated in the ewerd of tbe ariillnilorf to 
maiataiiiable igidiMt the defendants. 

The action is, in point of form, an action of tort, and charges the defend* 
ants with wrongfully continuing a eerUin weir or fletcher, which the 
defendants had before erected upon one of the banks of the riTer, and by 
that means wrongfully continuing the diversion of the water, and prevent* 
ing it from flowing to the plaintiff^s mill in the manner it had been formerly 
accustomed to do. It appeared in evidence before the arbitrator, that the 
bank of the river which had been cut down was the soil of the defendants^ 
and that the same had been cut down and lowered, and the weir erected, 
and the water thereby diverted by them, the defendants, and at their ex* 
pensc, in the year 1822, under a parol license to them given for that pnr* 
pose by the plaintiff’s father, Uie then owner of the mill ; and that, in the 
year 1827, the plaintiff’s father represented (o the defendants, that the 
lowering and cutting down the bank were injurious to him in the ctyoy* 
ment of his mill, and had called upon them to restore the bank to its 
former state and condition with which requisition the defendants had refesed 
to comply. 

The question, therefore, is. whether such non-compliance, and the keep- 
ing the weir in the same slate after, and notwithstanding the countermand 
of the license, is such a wrong done on the part of the defendants as to 
make them liable to this action. 


The aigumeut on the part of the plaintiff has been, tlmt such parol 
license is, in its nature, countermandable at any time, at tlie pleasure of the 
party who gave it ; that, to hold otherwise, would be to allow to a parol 
license the effect of passing to the defendants a permanent interest tn part 
of the water which before ran to the plaintifl’s mill, which interest, at 
common law, could only pass by gnmt under seal, bemg an incorporeal 
hereditament, and which, at all events, would be determinable at the will of 
the grantor, since the statute of frauds, as being an interest in, to, or out 
of lands, tenements, and hereditaments. 


** If it were necessaiyr to hold, that a right or interest in any part of the 
water, which befere flowed to the plaintiflTs mill, must be shown to have 

pasted 




the plaintiff’s father to the defendants under the license, in 
order to justiiy the continuance of the wetr in iu original state, the dill* 
eolty abore suggested would undoubtedly follow ; for, it cannot be denied, 
that the right to the flow of the water, formerly bdongisg to the owner of 
the plsintiff's mill, could only pass by grant as sn inooiporeai hereditaaieBt, 
and not by a parol license. Bat we think the operation and effect of the 
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lioeiset iMBtar il Iw been confMelj aseented by tbe dtfe&daiitt, U sofi* 
aiaol^ mUmt lK> 14 siig U la any inlaretl in tha water, to intteva 
teem iVon tibe burthen of realoriag te ita former elate what has been dona 
under the licenae, although such licenea ie eoanlennandad : and, oonae^ 
queniiy, that they are not liable to an action as wrong-doers, for pereietiDg 
in such refusal* 

** The parol license, as it is stated in the award of the arbitrator, was a 
license to out down and lower the bank, and to erect the weir, strictly 
speaking, if the lioeuse was to he confined to those terms, it was at once 
unneeessaiy and inoperative ; for the soil being the property of the defend* 
ants, they would have the right to do both those acts without the consent 
of the owner of the lower mill. But as the diversion of part of tbe water 
which before flowed to that mill would be necessary consequence of such 
acts, it must be taken, that the object and effect of such license was to give 
consent, on the part of the plaintiff’s father, to the diverting of the watmr 
by means of those alterations. We do not, however, consider the object, and 
still less the effect, of the parol license, to be the transferring from the plain* 
tiff’s father to the defendants any right or interest whatever in the water 
which was before accustomed to flow to the lower mill, but simply to be an 
acknowledgment, on the part of the plaintiffs father, that he wanted such 
water no longer for the purposes of his mill ; and that he gave back again 
and yielded up, so far as he was concerned, t^t quanti^ of water which 
found its way over the weir or fietcher, which be then consented should 
be erected by the defendants. And we think, after be has once deadly sig* 
nified such relinquishment, whether by words or acts, and suffered other 
persons to act upon the fiiith of such relinquishment, and to incur expense 
in doing the very act to which his consent was given, it is too late then to 
retract such consent, or to throw on those other persons the burthen of 
restoring matters to their former state and condition. 

** Water flowing in a stream, it is well settled, by the law of England, is 
puUici Juris, By the Roman law, runnlug water, light, and air, wm con- 
sidered as some of those things which bad the name of res eommuuss and 
which were defined as things, the property of which belongs to no person, 
but tbe use to all. And, by tbe law of England, the person who first 
appropriates any part of the water flowing through his land to his own nsc^ 
baa tee right to tee use of so much as he thus appropriates, against apy 
otemr. Jkuklf r. Show, Aid U seenta oonsUtent wlte tee tame princ^^ 
teat tee water, alter it has been ao made snbservieat to private uum by 
appropriattoo, ahonld t^pda become puiUei Juris by tee mere eel of 
roliimuiahment Thore it^im||ung unreasonable in holding teal a 
which il gained by occupansy, shonld be lost by abandonnumi. Snp 
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p«w» who formorij ted a mili opon a tlreMii» ahouM piiU it dowo» and 
tmmm the work% with the iteeato never to return ; eonid k be heldihat 
the owner o£ other knd Wyoming the elrean might no^ ereet a »iU ml 
employ the water ao relinqitiahed ; or that he oould bo oompellahlo to pull 
down hia milly if the fonner mUl«owner should afterwards change his 
determinatioot and wish to build his own ? In snch a case it would un- 
doubtedly be a subject of enquiry by a jury, whether be had completely 
abandoned the use of the stream, or hiui left It for a temporary purpose only ; 
but, that question being once determined, there seems no ground to contend 
that an action would be maintainable against the person who erected the new 
mill, for not pulling it down again after notice. And if, instead of his 
Intention remaining uncertain upon the acts which he had done, the former 
proprietor had openly and expressly declared his intention to abandon the 
stream, that is, if he had licensed the other party to erect a mill, the same 
inference must follow with greater certainty. Or, suppose A authorizes B, 
by express license, to bnild a house on B*b own land, close adjoining to some 
of the windows of A’s house, so as to intercept part of the light, could he 
afterwards compel B to poll the house down again, simply by giving notice 
that he countermanded the lioenss ? still ftirther, this is not a license to do 
acts which consist in repetition, as, to walk in a park, to use a carriage way, 
to fish in the waters of another, or the like ; which license, if oonntemiatided, 
the party is but in the same situation as he was before it was granted ; bu| 
this is a license to constraet a work, which Is attended with expense to the 
party using the license ; so that, after the same is cooittennanded, the party 
to whom it was granted may sustmn a heavy loss. It is a Uoense to do 
something, that in its own nature seems intended to be permanent and 
continuing ; and it was the fault of the party himself, if he meant to reserve 
the power of revoking such license, after it was carried into efiect, that he 
did not expressly reserve tlmt right when he granted the license, or limit it 
as to duration. Indeed, the person who authorises the weir to be erected, 
becomes, in some sense, a party to the actual erection of it ; and cannot 
afterwards complain of the result of an act which he himself contributed 
to efict. 

** Upon principle, therefore, we Uiink the license, in the present case, after 
it was executed, was not couoterroandable by the person who gave it $ and, 
consequently, that the present actimi cannot be maintained. And, upon 
anthori^, this case appears to be already decided by that of ffinUr v« 
Srochoettf which rests mi the judgment in JVehb v. Paiermosier. We 
see no reasmi to doubt the authority of that case, confirmed as it has since 
bean by the ease of Tt^tor v. Waters in this Court, and recognised as 
law In ^ judgment of Mr. Justice BayUff in the case of /ftwUns v. 
SkippaMf in (he Court of King's Bench,” 
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IL It 18 true that an executionary license is revocable by the 
Law of England In Wallis v. Harrison vmd otiiers,^) ''an aetkm 
was brought by the reversioner, for digging up ihe soil and making 
embankments and a Bailway over land in the occupation of his 
tenant. The defendant, among other pleas, pleaded, ' that before the 
close, in which, &c., became the plaintifl’s property, the Dean and 
Chapter of Durham, being seized in fee of the said close, agreed with 
the defendants that they should have license, liberty, power, and 
authority, to enter upon the said close, and to form, make and maintain 
certain roads, Sic. : and that the said Dean and Chapter should ratify 
and confirm the same to the defendants ; and that before the 
plaintiflr had any interest in the said close, the said Dean and 
Chapter gave and delivered to the defendants at their request pos- 
session of the said way leave, &c., over which the said roads now 
are, and at the same time when &c., had been constructed, with 
leave, license, authority and power to the defendants to enter and 
set out the same ; whereupon, before &;c., they entered and set out 
the same the plea then alleged an indenture by which the Dean 
and Chapter ' granted and demised, and granted, ratified and con- 
firmed unto the defendants such full liberty, &c. ; and averred that 
the defendants, by virtue of such leave, &c. and such indenture, had 
made the road, and unavoidably committed the said trespasses.’ To 
this plea the plaintiff demurred, on the ground * that the right of 
making the road was a matter which lay in grant, and could only 
be conferred by deed and not by parol, and the deed mentioned in 
the plea, as it appeared oyer, did not amount to a confirmation of 
any prior license by deed. The Court held the plea to be bad, as 
such a license might be countermanded at any time by the owner of 
the land who granted it, and at all events could not be binding on 
his transferee : — 

Lord Abingtr, C. B., said, in delivering judgment : 

Then treating it as a plea of license, 1 think it is bad on general demurrer, 
beeausea mere parol license to epjoy an Easement on the landof another does 
not bind the grantor, after he has transferred bis interest and jmttesiftwt in 
the land to a third person. I never beard it supposed, that if a man ont 
of kindness to a neighbour allows him to pass over his land, the Inmt* 
feme of that land is bound to do so likewise. But it is anid that the de- 
fendant should have had notice of the transfer. This is new law to am. A 
person Is bound to know who le the owner of the land upon udiieh he does 
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tfaii whkk pnmAfin^ m a irei^MMa. Evan if this ware aal aoi I lldak tba 

daiMriaatsaaghi^ taaaeitaarftbairtiatjpasttolw?aplaadadtlHifi^tliail^ 

It it tma U would ba tlia aaaartioa of a aagatiTi^ 
bat 1 thiak tbit would ba oaa of iboaa cases wbere» to make a tide or excttst 
good a oegadTe should be shown ou the pleadings, even if the proof of the 
affirmative might be on the opposite party* As to the case of fF$M v. Pater^ 
the grant of the licence to put the hay stack ou the premises was in fact 
a grant of the occupation by the hay stack, and the party might be considered 
in possession of that part of the laud which the hsy stack occupied, and that 
might be granted by parol.** And Parkf^ Baron, added, “ Then, with regard 
to the license, the plea is bad in substance. We are not called upon in this 
case to consider, whether a license to create or make a Railroad, granted by 
a former owner of the soil, is eountermaudablc aAer expense has been 
incurred by the licensee, which was the question in fVinier v* Brockwll ; 
for it is not alleged tliat there has been any expense incurred in consequenca 
of the license, and therefore it remains executory ; and I take it to be clear, 
that a paroi executory license is countermandable at any time ; and if the 
owner of land grants to another a license to go over or do any act upon hie 
elose, and then conveys away Uiat close, there is an end to the license ; fur 
it IS an authority only with respect to the soil of the grantor ; and if the close 
ceases to be his soil, the authority is Instantly gone. fVebh v. Paiernoiier 
is very distinguishable from this case, for there the license was executed, by 
putUog the stack of bay on the land ; the plaintiffs there had a tort of 
mterest against the licensor and bis assigns : but a license executory is a 
simple authority excusing trespasses on the close of the grantor, as long as 
it is his, and the license is uncountermauded, but ceases the moment the 
pix^»erty passes to another.** 

§ 12. But bearing in mind the peculiarities of the lavs of 
England with regard to the creation of incorporeal rights, and the 
effect of the Statute of Frauds, it appears to me, that a permission 
granted by parol by the owner of one tenement to the owner of 
another, to derive some benefit from the former in the nature of 
an Easement, even where executory, would be enforceable by suit 
in the Courts of this countiy.f*> 

§ 18. . The cases of express Oraut are comparatively few. Esse* 
meats generally rest upon usage from which is Implied an original 

1 14 Upon the aeyenuioe of a tenement, mntnal gnmts irQI be 

ia^fied aftbowEaeeinenteirithoat^dueh the property cumot in ite 

vtm conditioa be enji^ed by its severs] ]^tinietora ; in the words of 

it) SMBoteWto 
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Bracton, Omnia jura prcmatata et omnea aervitutee awnt depeHi^ 
nefUiis tenemmtorum, et pertinent a tenemeTUo ad tenementa ; 
berU Imjuemodi pertment ioB suae pertmentias, eiciU ad jus pasoendi 
et adpcutturampertmerU via et liber ingreaevs et egreaaua ; et eodem 
modo ad jua fodiendi, faloaTiidi, et aecandi, liauriend/i, potandn, pia* 
cavdi, veymfvdi, et hujuamodi, liber acceaaua et receaavs,acilioei via, 
iter, et actua, ratUyne dvveraorum uauum ut auprd. Item ad jua 
oquoR ducendcB pertinet purgatio ; item ad iter, secundum quod eat 
de pertinentiia pertinent iorum, vel de pertinentiia per se, ut ai via 
per ac concedatur atTie alid aervUute pertinet vefectio, aicut ad aquce 
d/uctum pertinet purgatio J' For “ cuicu'tique aliquia quid concedit, 
concedere videtur et vl aine quo res ease non potuit.'* Thus, says 
Rolle, in his Abridgment, if I have a field inclosed by my own 
land on all sides, and I alienc this close to another, ho shall have a 
way to this close over my land, as incident to tlie grant; for other- 
wise he cannot have any benefit by the grant/' 

** And iho grantor filiall usKigu the way whore he can best spare iV* 

And Serjeant Williainai*) lays down the rule thus : — 

“ Whoi*e a man, having a close surrounded witli its own land, grants the 
close to auoUior in fetj, I’or life, or years, tlic grantee shall have a way tc^ 
Uii) close over llie grantor's land, ns incident to the grant, for Mdthout ith 
cannot derive any houofit from the gmnt. So it is where he grants the laud 
and raservos tlio close to liiinscir." 

If I raervo trees in a lease, (as is frequently done in India in 
letting bungalows, when the compound has mango or other fioiit 
trees) a right is imj)liedly reserved to the lessor to enter and manure 
and water the trees, pluck the fruit, &c. But the extent erf the 
right will be measured by the necessity. Thus, in such a case the 
lessor could not cut down the trees which are ornamental or shady. 
If I give you leave to take the fish in my |x>nd, you may cast or 
draw nets, but not cut down the bank to let all the vrater over: for 
though the reasonableness of this doctrine is more apparent with 
regard to those Easements of necessity, without which the property 
in its new condition cannot be enjoyed, it is also true as to all those 
Easements of cotivenience, which the owners had a common right 
to, and were in the habit of exercising before the severance. 

§ 15. These considerationa may often be of importance, upon 

the division of Hindw i|p(iilies, where an estate is separated into 

-■ — .. - ■ ^ ■ 

(i) William Smtadtit 377, aad •«« «1 m> v. Smiad 


open EXnCISE OP BIORT. 


loti ; or ft house is to be enjoyed uoccaxliiig to it» divisioiift ; in whidi 
dies ftueh rights of way, be., must be imidied as render the peemise^ 
scicaMihle ; such rights to air, light and water, as have been hithefto 
held in oommon by all. The French Law is singularly illustrative 
of this» in what is termed “ De$th%aiu)n dn pere ds familU** '* By 
this,’* writes Parde$8n8,0> ** is understood the disposition or arrange- 
ment which the proprietor of several heritages has made for their 
respective use. Sometimes one heritage receives a benefit from 
another, without being in return subjected to an inconvenience which 
could amount to a species of compensation ; sometimes the service 
is reciprocal : but these differences do not in any way change the 
nature or effect of this distribution. If afterwards these heritages 
should become the property of different (owners, whether by aliena- 
tion or division amongst his heirs, the service which the one derived 
from the other, which was simple ‘ destination du jiere de famille/ 
as long as the lieritagcs belongeii to the same owner, becomes a 
servitude as soon os tliey pass into the hands of the different pro- 
prietors/* 

And the English Law here corresponds to the French, 

§ 16. When the Easement is not founded upon any express con- 
tract, but is established by evidence of loog usage, it is necessary 
that the enjoyment of the right sliould have been peaceable, open, 
and not merely |x?rmlssive, In the words of the Roman law, ‘ ntc 
ri, rue clam, nec precar i<k And Bracton exactly corresponds with 
this. Lord CokeM) has cited the pas-sage : — 

** Tranrferuniur dominia Mine tUulo et traditionc, icilieti per longam, 
eonUnmam, et ptMciJkam, passesMionem ; longam, i, f per ipeUium tem^ 
porit per legem definitum \ cotuiwuam dico, ita quod non iit legitime inter- 
rupia ; paeifieam dico, quia si contentiosa fuerit, idem eril quod prim, 
si emUentio fuerit justa \ ut si vents dominus statim, cum intrusor, vel 
disseiuor, ingressus fuerit seisinam, nitatur tales viribus repellere et ex* 
peUere^ licet id quod inceperit perducere non possit ad effeetum, dum 
UtMsen cum defecerit, diligens sit ad impetrandum et prosequendum ; 
Itmgns uius nec per vim, nec clam, nec precario, 

§ 17. The term Kis does not here mean only actual force, 
but any act in opposition to a forbiddal by the owner of the servient 
tenement whether by word or deed. Vis is thus explained : — 

^ Vs fadum videri, Quimius Mucins scr^ej^ H qms contra quam pro* 
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hib$r$iurt fiemt ; el mihi videimr plena eeee QmfUi Mneii d^niHo. Sed 
0 t ii quk jaetu vel minimi lapilli prokihitui faeere^ peneperanU Jaam^ 
hme quogue m feeiue videri^ Fmdius et Pomponme Mcribuni, toque pure 
utimur*' 

§ 18. The ttsermaat be open. An enjoyment exercised by stealth, 
or by night, without the cognisance of the owner of the servient 
tenement, for however long a time usurped, will confer no right, 
institute no Easement So when water in this country is abstracted 
from a channel, by night. 

§ 19. It must be aa of right. The tenn precario exactly answers 
to permisaive in the English Law : — 

** Precarium est, quod precihus pctcfiti utendum concedilure (tamdiu) 
quamdiu is, qui concessit, pntiiur,^' 

§ 20. We have already considered the case where the permission 
of the servient tenement can be shown to have been given once for 
all. There, the right rests upon express contract. But when the claim 
is founded upon user, the '\iser must have been exercised as of right : 
for if the owner of tlie servient tenement can show that he has given 
permission to use the benefit as a favour, and not as a right, no pre- 
sumption of the existence of any right can arise : and every renewal 
of the license makes the case stronger against the pai’ty claiming 
the right. 

§ 21. With regard to the perio<l of enjoyment necessary to con- 
fer a title to an Easement by prescription. By the common law an 
Easement must have been enjoyed for so long a time that, as com- 
monly expressed, “ the memory of man runneth not to the contrary,** 
which by analogy to an old Statute which fixed that as the date for 
alleging seisin in real actions, was held to mean the time from the 
Ist year of the reign of Richard I downwards. In theory all pre- 
scription rested upon the existence of an onginal grant and enjoy- 
ment for the period of legal memoiy’^ was conclusive evidence of such 
a grant. Of course, it was almost impossible that actual evidence of 
enjoyment for so long a time should be available in any case, and it 
eame to be held that evidence of user for 20 years was primd facie 
proof of immemorial enjoyment, and, unless rebutted by evidence 
that the enjoyment had in &ct commenced wnthin the period of legal 
memoiy, was sufficient to establish a title by prescription. Ilie 
iiQiMiliee worked by the||pte that enjoyment ^ a peri^ however 
abort of the arbimry period of legal memoty, was liable to 
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be defeiled by etidenoe of tibe eommcii^cs&eiii of ^njoyiaeiifc withm 
tbftt period, gave rise to uotber ingemous fidton by which enjoy- 
ment for SO years was held to be presumptive evidence of a modedi 
giant supposed to have been lost, and thus an Easement mig^t be 
established in spite of evidence of the commencement of the user 
within the period of legal memory. But this theory, though con* 
stantly recognised by the Court, was founded on too great an absur* 
dity to work well in practice. Judges would not always direct Juries 
to presume a grant which manifestly never had any e&i8t.ence, and 
the presumption was too much occasionally for Juries to surallow. 
With a view, therefore, to place the law on this subject on a sounder 
basis the Prescription Act (2 and Will. IV, c. 71) was passed. That 
Act provides that when there has been uninterrupted enjoyment for 
30 years in the case of rights of common and oilier jirofits a jmndrt, 
and for 20 years in the case of righU of way and water and other 
Easements, the claim to an Easement by prescription shall not be 
liable to be defeated by proof that the en joyment commenced with- 
in the jieriod of legal memory, though it may V>e ilefeated in any 
other way as before, e, </., by proving that it bad its origin in license. 
The Act further provides that proof of uninterrupted enjoyment for 
00 and 40 years re8pe<',tively in the case of the two chisses of Ease- 
ments abovementioned, and for 20 years in the case of the right to 
free access of light and air, gives an alwolute and indefeasible right, 
unless the enjoyment is shown to have been under a deed or agree- 
ment in writing. No similar law has been passed in this country, 
and the decisions of the various Ckiurts upon the subject are conflict- 
ing. In the recent case of Poonamivnny Tevar v. The Collector of 
Madura and others, (0 the learned Judges {Scotland, C. J., and Innee, 
J.,) differed as to the proper rule to be laid down. The former, after 
giving a summary of the English law, held that the proper general 
rule to be acted upon in this country is that the grant of an Ease- 
ment may be presumed from mere continued user of the privilege 
openly enjoyed by the occupiers of the dominant tenement, as of 
right, without interruption on the part of the proprietor of the 
servient tenement, for a time not less than the period of adverse poe- 
seaeion prescribed by Section 1, Clause 12 of the Limitation Act (XIV 
of 1859} as a bar to the enforcing of a title to corporeal property. 
The other kanied Judge held that no precise period of uninierropi- 
ed «q}(ori»Ha cu b» fixed » .aiScie^^ 
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to«n that the doetiise of gaer ia Rngjaad Atoaeoatief 4he 

rale of Eogliih law by whuih a ^aat under seal was the oafy BHWttS 
of tnosferring an ineorporeal r^t in land and thenfine had no 
sf^lioation in this country where no particnlar form of conveyanee 
is neceMary to pass such rights ; and that Aether, in the abaenoe of 
direct evidence, there is room for the presumption of a translBr ci 
the right of use is a question of &ct to be determined in each case 
npon a consideration of all the circumstances of the case, enjoyment 
indnded. In the case of Bagrcm v, KheUmnaik Karformah, in the 
High Court at Calcutta, (^} the question was very fully discussed. 
That was a suit to compel the drfendants to remove an obstruction 
to the access of light and air to the plaintiff's house and for damages. 
On the trial on the Original Side, Markby, J., held that in cases 
governed by English law, the law is that existing in England prior 
to the Prescription Act ; that the presumption of immemorial enjoy- 
ment arising from long user is conclusively rebutted in this country 
by the fact that the English law has only prevailed here for 200 
years, whereas the period of legal memory is 700 years, and that 
whether a lost grant can be presumed from enjoyment for 20 years 
is a question of fact and not of law. On appeal it was held by 
Peacock, C. J., and Komuxn, J., though on somewhat different reason- 
ing, that proof of uninterrupted enjoyment of light for 20 years is 
sufficient to establish a right to the continuance of such light. The 
High Court of Bombay has held(**) that in that Presidency the Law 
of Prescription is not affected by Act XIV of 1859, but is still govern- 
ed by Bombay Reg. V of 1827, (Section 1, Clause 1) which provides 
that uninterrupted possession of ‘‘ lands, houses, hereditary offices, 

or other immoveable property,” shall be received as proof of right of 
property in the same. 

§ 22. Let us now consider some of the particular kinds of Ease- 
ment; and first of vsitei' : which in India, and especially in this 
Presidency, where so much of the cultiTOtion depends upon artificial 
irrigation, must be of primary importance. Those indeed who know 
how jealously every question connected with privileges touching 
water — that " liquid gold” as Arthur Cotton has felicitously termed 
it — is guarded ; and how eagerly every infringement of old rights, 
or assertion of new, is contested in districts where the harvest is 
dependent on tank and channel irrigation ; will feel tiie full force of 

(m) a, Biag. Law B«piU. And m MMt toIium Ap^ pp. 1SS. 33S : Sd vot 
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fionuk works eftbe cid Xadyba moiisxtlift bsTO fidBen iiifcadMWj ; mid 
theoo will no doubt be repuarecL Modem eoittioe bee tuu|^ the 
fikdlity and the profit of bitting and bridling our rivem ; and the 
iiplmdid test on the Oodaveiy, that numumetUum urre perenniwi to 
the genius of the Engineer whose intellect conceived, and whose 
perseverance carried it out, must lead either public or private enter* 
prise to similar works on our other streams. The time will come 
when one and all our rivers are forced to stop and deliver their 
wealth to the cultivator in a thousand artificial cliannels, ramifying 
and permeating through new fields of industry ; while tlie occupa- 
tion of large tracts in the forests, and on the hill side, cannot but 
raise questions as to the right of water, as it leaps down from emi- 
nence to eminence, until it finds a tranquil bed upon the plains. Many 
a question will arise as to priority of occupancy, and the first adapla- 
tion of water to some useful purpose ; and the consideration will be 
complicated, according as the streams are natural or artificial, sub- 
terranemi or above ground, standing or flowing, and the like. The 
Government, foreseeing these difficulties, has already declared that 
the right to all running water, not hitherto occupied, is vested in the 
Government of the country ; and doubtless care will be taken to 
reserve sufficient powers in all future grants, to enable tlie Qovem- 
ment to make use of the water for the benefit of the public ; but 
still there will be constant questions arising before the Courts and 
the Collectors, as to which it is desirable that there should be 
certain broad principles laid down, easy of reference, and well 
understood, f®) 

$ 23. Fortunately the principal questions as to the rights to the 
Elasement of water have lately been so ably discussed in our Courts, 
with such a breadth of view and appeal to foreign J urists and the 
Civil Law, that we have the plainest guides before us ; and as it 
would be hopeless to seek to condense where all omission must only 
damage the arguments, I shall give in extenao the most important 
parts of some of these luminous judgments. And amply will their 
perusal repay the reader. ^ 

§ 24. Running water is the subject of several Easements : first, 
tbe right to receive and transmit it in its accustomed coarse, whidi 

(4>) Sse Act 1 ti 1S5S. Sod a* to tli« pronisoM rtjptftiuf the oie of wsier fai tlie T^wu 
of Hadna. ace Hadraa Act IX of tS67. 
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tmy be called a natwnU Eaaement ; second^ the right to 
iti aocitttomed course, either by penning it back npon the land abota, 
or transmitting it altered in quantity or quality ; and this may be 
called an ar^cial Easement. 

§ 25. The first of these rights, a negative right, of non-inter- 
ference — ^that of having the water flow in its accustomed course 
without let or hindrance has been considered in the thirteenth 
Topic (pp, 151—168 ante.) We may add here part of a 
judgment of Mr. J. Story, in an American case,(p) in which the subject 
is excellently well considered : — 

** Prim& facie'* he says, “ eveiy proprietor upon each bank of a river is 
entitled to the land covered with water, in front of his bank, to the middle 
thread of the stream ; or, as it is commonly expressed ad medium fiium 
aqu(B. In vlrtne of this ownership he has a right to the use of the water 
fiowiug over it in its natural cuiTent, without diminution or ohstracUon. 
But, strictly speaking, he has no property in the water itself bat a simple 
use of it, while it passes along. The consequence of this principle is, that 
no proprietor has a right to use tlie water to the prejudice of another. It ia 
wholly immaterial whether the party he a proprietor above or below in the 
eourM of the river, the right being common to all the proprietors on the river, 
no one has a right to diminish the quantity which will, according to the 
natural cuivent, flow to a proprietor below, or to throw it back upon a pro- 
prietor above. This is the necessary result of the perfect equally of right 
among ail the proprietors of that which is common to all. The natural 
stream, existing by tlie bounty of providence for the benefit of the land 
through which it fiows, is an incident annexed, by operation of law, to the 
laud itself* When I speak of this common right, I do not mean to be under- 
stood as holding the doctrine, that there can be no diminutioa whatsoever 
and no obstruction or impediment whatsoever, by a riparian proprietor, 
in the use of the water as it fiows, for that would be to deny valuable use of 
it. There may be, and there must be allowed to all, of that which is oom- 
men, a reasonable use. The true test of the principle and extent of the use is, 
whether it is to the iiyury of the other proprietors, or not There may be 
a diminution hi quantity, or a retardation or acceleration of the natural ouriuiil^ 
hidlipeiisible for the general and valuable use ei the water, perfectly con- 
sialeBt with the oommon right. The diminution, retardation, or aeedeialm, 
not poidtively and sensibly Iqjiiriotts, by diminishing the value of 
eoamotm right, is an implied element ia the right of using the stream idalL 
The law here, as in many othar oases, acta wlOi a reasomMa mteasMoato 
eonvenienea and gmpul good and is not boingred into a narrow 
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jdtneiiieMi sobfmi^e of commoo teote, nor into nn oxtmvngant toommii 
witieli would destroy privnia rigbta« The timxim in o{>pliod» m miere tmo 
u$aliemum non Imdas, 
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But of a ihiog common by nature^ there may be an appropriation by 
Ifeneral consent^ or grant. Mere priority of occupation of running water, 
without jjuch consent or gt-ant, confers no exclustvo right. It is not like 
the case of mere «>ccuf>ancy, when* the first occupant takes by force of hia 
priority of occujmncy. 'Fliat supposes no ownership already existing, and 
no right to the one already acquired. But our law awards to the riparian 
proprietors the right to the use in common, as one incident to the laud : and 
whoever seeks to found nn exclusive use must establish a rightful appropria- 
tion in some manner known and admitted by the law. Now this may be 
either by a grant from all the proprietors, whose intei'est is affected by the 
particular appropriation, or by a loug exclusive enjoyment without interrup- 
tion, which nlfords a just presumption of right. By our law, upon prin- 
ciples of public couvoiiience, the term of twenty years of exclusive uninter- 
rupted eqjoyment has Iteen held a conclusive pi*esiimptiou of a grantor right. 
I say, of a grant or right — for I very much doubt whether the principle 
now acted upon, however iu its origin it may have been confined to presump- 
tions of a grant — is now necessarily limited to considerations of this nature. 
The presumption is applied os a presumption juris et de jurt^ wherever by 
possibility, a right may be acquired in any manner known to the law. 

« « * • 

With tliese' two principles in view, the general rights of the plaintififs 
cannot admit of mu(*h controversy, they are riparian proprietors, and, as 
such, are entitled to the natural flow of tiie river without diminution to their 
injury . As owners of the lower dam, and the mills connected therewith, they 
had no rights beyond those of any other persons, who might have appropriated 
that portion of the stream to the use of their mills ; that is, their rights are 
to be measured by tlm extent of their natural appropriation, and use of the 
water for a period, which the law deems a conclusive presumption in favour 
of rights of tins nature. In their character as mill owners, they have no 
title to the fiow of the sti^cam beyond the water actually and legally 
appropriated by the mills ; but in their character are riparian proprietors, 
they have annexed (o their lands the general fiow of the river, as fitr as it 
has not been already ac€|uired by some prior and legally operative ap{nt>- 
priatton. 

** No doubt, then, can exist as to the right of the plaintiffs to the surplus 
of the natural flow of the stream not yet appropriated^ Their rights^ as 
riparian proprietors, are general ; and it it incumbent on the parties, who 
eadc 10 narrow those rights, to establish, by comfteteot proofs, their own 
title to divert and use the stream/' 





$ 26. And CauQkceUor Keni is his G(xam»nim^^ 

** Every profxrietor cf Isiids on the banks of a ri'serhas baiiniilj an 
right to the t»o of the ^atw which 6 owb in the stfoam at^neent to Ms 
as it was wont to ran (eurrere t 0 hbai)f withont dimiiuitioa or altemtioiL 
No fwoprietor has a right to nse the water to the prejudice of other proprie^ 
tors, above or below him, unless he has a prior right to divert it, or a title 
to some exclusive enjoyment. He has no prop^ty in the water itself but a 
shnple nse for it while it passes along. Aqua eurrit et debet eurrere^ is the 
Aimgaage of the law. Though he may use the water while it inns over his 
land, he cannot unreasonably detain it, or give it another direction, and he 
most return it to its ordinary cliannel when it leaves his estate. Without 
the consent of the adjoining proprietors, he cannot divert or diminish the 
quantity of water, which wonid otherwise descend to the proprietors below, 
nor throw the water back upon the proprietors above, without a grant or an 
uninterrupted enjoyment of twenty years, which is evidence of it. 

** This is the clear and settled geuci*al doctrine on the subject, and all the 
difficulty that arises cousists in the application. * 

** The dwner must so use and apply the water as to work no material 
iijiity or annoyance to his neighbour below him, who has an equal right to 
the subsequent uso of the same water. Streams of water are intended for 
the use and comfort of man ; and it would be unreasonable, and contrary to 
the universal sense of mankind, to debai* every riparian proprietor from the 
application of the water to domestic, agricultural, and manufacturing purposes, 
provided the use of it be made under the limitations which have been 
maotioned ; and there will, no doubt, inevitably be, in the exercise of a 
perfect right to tlio use of the water, some evaporation and deci’ease of it, 
and some variations in the weight and velocity of the current. But de 
mimmis nan curat lex^ and a right of action by the proprietor below would 
not necessarily flow from such consequences, but would depend upon the 
nature and extent of the complaint or injury and the manner of using the 
water. 

«« All that the law requires of the party, by aud over whose land a stream 
it, that he should use the watmr in a reasonable manner, and so as not 
to destroy esr render useles^ or materially diminish or affiset, the iq^plicttioii 
of the water by the proprietors below on the stream. He must not shot the 
gates of his dam, and detain the water unreasonably, or let it off in umuNial 
qatniitiee, to the annoyance of his neighbour. PoMicr lays down the rule 
wyiffticffy, * that the owner of the upper stream must not nose the waAsr 
by d ro vi ao as to make it M with more abundanoe and nqudity thw it 

wouMnatuiaUy do,andiiijurethepit>pnet^ But to muM-not be 
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4hi fifiriitt pctjppMofit li bo nd^iocMi to flio 
Imm bioo Bioiitlcwiiod, otberwifo ri i^ o ii i lod ittgai m of wilop lootiUbiMMlMt 
mtinif ittelafi^ oitbtr for nmu&cixaiag or agrteultml {wirpooi^ ISlii 
jwvtottd oqitiliblo {irtiieipie it gtr«» in tbe Ronnm low 
pt€m m0Uorem v^rum $umm /ocorr, nr riot ot deieriorem faeud.* ^ 

§ 27. Having conoidemi the ifi<iU.ural Eadoment, the negative 
right to have water flow in its ordinary cliannel, we come next to 
the artificial Easement ; Easements of an affirmative character, such 
as the right to throw back the water upon the land above, or to 
prevent or diminish its flow to the land below ; or to pass it on 
altered in quality, as for instance heated from being applied to steam 
mills, or noxious from the precipitation of mineral, or the admixture 
of chemical substances. 

So in Beedon v. Wealc,<^> where an artificial cut from a brook 
began at point A in defendant s dose, and {vissed thmugb another 
close of defendant to point C, and thence liack into the brook. 
Defendant and the previous occupiers of his farm been in the 
habit of turning the water of the brook down the artificial cut at 
A for the purpose of irrigating the latter close. Plaintiff occupied 
a close, called “The Cow Pasture,’' near this latter close, and as far 
back as living memory went he and the previous occupiers of the 
Cow Pasture had habitually, when their mttlo were depasturing 
there, gone upon defendant s land and diverte<l the water from the 
brook by putting a dam at A, wbicli (caused it to flow down the 
arrificial cut, and by putting another oUtruetion at C, turned it so 
as to flow into a watering-place for cattle in the Cow Pasture. In 
an action by plaintiff, alleging a right to the use of part of the water 
of the brook flowing along the artificial cut Held, that there was 
evidence to support the right ; that the use of the water by defend* 
ant on the servient tenement did not take away from the effect of 
the use of it by plaintiff for the dominant tenement; and that the 
purpose of irrigation, for which the cut was made, was not a mere 
tempomy purpose. t 

Lord CoMpbell, C. J., in delivering judgment said, 

^ The ddhndauf s Coameh in argning that the frfatatiff ooglit to have beet 
n enwit t ed, rriied fnaioly on Arhrighi v. Wood v. WomdJiA mk 

Grealrear V. BogimatdiA We entirely concur in these deciikmt^ thinUtm lhal 

p. iW. <J) & M. * W. 
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tb« plftintkif did not in my of ihm support his allegstion m to the Essemeiii 
clsimed* In none of iham wss there any reoaoiiable ground Ibr hiftning 
that the Easement had been acquired by prescriptkm or grant. But we do 
not consider that these cases lay down any such rule as that enjoyment and 
aets» which without the ^istence of the Easement would be tortious mid 
aetoable, may not be eridence of the right to the use of water, although it 
flows In an artificial cut. Tliis doctrine would destroy die right to the great 
majority of milUleats all over the kingdom, for the water invariably runs 
through them in an artificial cut, from the weir across the natural current 
of the river, where they begin, till the water is i*estore<l to the natural 
current of the river ; and it veiy frequently happens that in parts the soil 
belongs not to the owner of the mill, but to a stranger. Nevertheless, if the 
water has flowed immemorially, or for a consideiable period of time, from 
the river, through the leal, to turn the mill, and the owner of the mill has 
been in the habit of going on the soil of another to clean out the leat and to 
repair its banks, we conceive that the right to do so might be established, 
and that an obstruction to the flow of water through the milbleat would 
be actionable. 

“In the cases referred to regard aras had to the water being obtained 
artificially by the owner of the servient tenements, rather than to the water 
running through an artificial cut. nei*c the water in question is part of the 
water of a ati*eam which has flowed on the surface of the country from the 
time that our globe took its present conformation. But the strength of the, 
pUintifi's case (distinguishing it from the cases relied upon by the defendant) 
is, that here the occupier of the dominant tenement, for the purpose of letting 
in the water iW>m the natural current of the river into the artificial cut, and 
from the artificial out into his pond In the Cow Pasture, was constantly going 
upon the servient tenement, witli notice to the occupier of the servient 
tenement, and doing aou which, without the Easement, would be tree* 
passes* Such has been the practice as far back as living memory goes, 
and may have been the practice from time immemorial. Yet for these 
acts no action has been brought, nor has any complaint been made. If 
you ars to presume that tliey took place by the license of the ocenpier 
of the aervient tenement, then by constimt user acquiesced in no Ease* 
dient can be acquired. But if it were not that the occupier of the sawient 
tSpement has himself used the water flowing through the artificial eat for 
irrtgnllon, no plausible objectitm conjd be made to the Easement which the 
plafaitiif claims ; and we do not see that the use of the watmr on the 
servient tenement takes away ftom the cibet of the use of it tot ^ 
deniioiiit tenement, regard being bad to the positive acts done the 

ocenpier of the dominant tSEOement upon the servient tenement Ibr the 
purpose of enjcwlag the Easement. ^ 



^ 6i^ iimt im kid ihe definniattik CouaiNd on tbe oftiiiHEOfiiilnd 
ittMlioBt HhU tko artiddftl out ms nsilo for a lempoiisy porposm IESni 
mter flowiiif thnmgli llio mi bas, as Au* book as liviog tmmmf fooi^ Ml 
iproliabfy modi kNi§er» been constantlj applied to two parp os i| |! th e 
tkin of the meadow on one stda of the out, and the watetnng of the cattle* 
pastotuig on the meadow on the other side of the out. These parposes 
fsannot be considered temporary in their nature, although there k no w* 
taint^ that the meadows may not at smne remote time l>ceome the sitea of 
streets or squares in a town.** 


§ 28. That an Easement may be acquired by the long continued 
permission of the owner of the servient tenement to the owner of 
the dominant tenement, to discharge water through an arttfieial 
channel, or to receive a supply through the servient owner*s land, 
has been decided in the case of Magor v. ChadunckJy) There the 
plaintiflk complained of the pollution of a stream running to their 
brewery. The defendants traversed the plaintiffs' right to the stream. 
It appeared that the stream or water-course claimed by the platn- 
tifis flowed from the mouth of an adit, or underground passage, in 
adjoining lands not belonging to the plaintiffs, and which had been 
originally made, upwards of fifty yearn ago. for the purpose of 
clearing the water from a certain mine, by the owner of the mine, 
but that the mine had not been worked for more than thirty xem 
past ; that, after the working was discontinued, the plaintiffs availed 
themselves of the water coming along this channel to brew beer, 
and, after dealing the adit themselves, had for more than twenty 
years obtained from it pure water for that purpose, and had erected 
a brewery there at a great expense. It was admitted, that, at the 
time when the adit was originally made and the mine worked, the 
water must have been unfit for Uie uses to which the pUintiflk now 
sf^ed it. The defendants were owners of odier mines (copper 
mines) and had latefy used the old adit for the purpose of draining 
tliem, by which the water had again been ma^ foul and unfit for 
brewing. It was not ahown that they were connected with, or 
under, the owners of the edit or mine, or of the lends 


throui^ which it flowed. The Judge told the Jury that, in the 
abeenceof cnstomi artificial water-courses are not distinguished in 
law ftom such as are natural ; that the same rules apply to them ; 
and that twenty yearns enjoyment might therefore warrant the Juigr 
in finding in &vor of the rlj^t The Jmj found a verdiet fmr m 
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^Ott t!H» $fgmwt for ft DOW triftly tlie deilmdftiitft took oi^tier 
Thejr said t||it the artlficlfti natore of the tdit^ and tho known |n«et$ee 
all the mineral districts, were strong evidence even in the ftbsenee of « 
cnitom, to show that the pbintids’ enjoyment was not of right ; beCftOae 
they must have known that the owner of the mine had made the water* 
course for his own convenience, and had ceased to work it with the intui- 
tion of resuming that work whenever it suited his interest, and with all the 
rights of throwing In dirt and rubbish which nsnaiiy attend these operations. 
And great stress was laid on the recent decision in the Exchequer of 
Arhufright v. Gell^ where the Court, placed by consent in the situation of 
a Jury, declined to draw ilie inference of an exercise by right, because, 
they thought the circumstances would not have warranted the presumption 
of a grant So, it was said, the universal mode of proceeding in the 
mining district would have been material to show that the phiintiffs 
used the water with no idea of having a right to it, but were merely 
taking advantage of the accidental non-user of the adit for snch 
as it happened to be useful to them. We are by no means prepared 
to say that the circumstances under which a water-course has been en- 
joyed may not prove it to have been without right ; or that a miiversal. 
practice in the neighbourhood might not lead to fix the party with know- 
ledge that those who cleared a mine by an adit notoriously reserved to 
themselves the right of working the mine at any time. But this view was 
never pressed on the learned Judge on the trial, the defendants relybg on 
proof of their custom, and electing to stand or fall by the opinion whkii tho 
Jury might form upon it. The point was properly nised ; and the oe»- 
plfttnt is not even that the verdict was wrong on the evidenoe pui fsrwaidi, 
but merely that the defendants themselves did not vest tbmr ease on sodi 
etroog facts as they might The imputed misdirection is, that the law of 
waler-eourses is the same whether natural or artifieud. We think this was 
no misdirection, hoi clearly right The contrary propoeition that a water- 
GOiirc^ of whidever antiquity, and in whatever degree eqjoyed by nnmeroiia 
persons^ cannot be so enjoyed as to confer a right to the nse of the water^ 
if proved to have been originally artificial, seems to ns quite Indefimthle- 
And the late ease in the Exchequer leads to no such 

thssiMcl ^ dftddoB, M M MllMntty for poiitioe tSst asSofol 
«I4 WiSsrosartw OM on tho wnM fooilai, oo rofordt tho oo^idiit^ 

«a|cqraMKl» hsi boon oonddstiMv medlftod fag ^ oois ol Wtd v. Wm^ ft |faui^ fUk 
'■Imoo ikM is ufaown to Sioiiid Wfinii tfas ohtruitsr of tho ortiftaial wdh■^oonsln ond 
tfao<lroam«t»a«Bo nndor wfaiefa U woo onotod. 800 olfto SitkUgt^, JMA, 0 JOr. a. s. 1037. 

V. irnrCin ; IOC. E. n. ». 730. Hfmm v. atodUr, L« It I Cfa. Ao* 



% tt* ' BMi|)<ail ill# cito of'tlM ieciwM 
pd tbe domkiiit owner to ooatinuo lije dieehtiffti mtiA 0im iWA^Io 
nvwt tlidr podtioM II wonldi tmm ibol t)ie rigiit ooiM pfi boi 
wmteiwod lii the coee dt Atkwrigki % (kUM the Oouit dfoMlft 
thM the portiee reoeMog water dimiaed finooi a mine, oould wH 
compd the ownen of the mine to cratinue the diaehaige. Uteri 
Lord Ahing^r said, 

** The plaiati^ in this ease, are the oeenplers of certain cotton mills, at 
Cromford, in the counQr of Derby, and complain of an illegal ditetiion, by 
the defendants of the water to which they were of right entitled for the 
supply of their mills. The defendants by their pleas deny tlsat right, and 
also insist that they have not been guilty of any illegal diversion* A 
special case was reserved on the trial, for the opinion of the Court, stating 
a great number of documents and facts, upon which the Court are not 
merely to give their judgment on matters of law, but to take the office of 
the Jitry, by deteimining whether any and what inferences of fact ought to 
be drawn from the facts stated. This course leads to one great inconvenU 
enoe, aa it tends to confound the rule of law witli an inference of fket only, 
whidi iaferrace might have been varied by a very slight circumstance. 

^ From the facts and documents, however, the case appears to be this : — 
In the beginning of Uie last century, certain adveuturers had in part con* 
stmeted, and were proceeding to continue a sough, now called the Ci*om» 
tod sough, for the purpose of draining a portion of the mineral field in the 
wapentake of Wirksworth. How tiiey acquired the right to make that 
tough is not sUlled ; it was, however, without doubt, either by virtue of the 
Cttstom of mining there prevalent, or by the express license of the owner of 
the soil through which it was made, llie adventureis received their 
iwnuneratioD in the shape of a certain portion of the ore raised fl'om the 
aainea within the level lying near and benefited by the sough (technically 
called, within the title of the sough,) in consequence of an sgreernent with 
the proprietors of the mines. The right to this Easement, with its accom« 
pmiying advantages, appears to have been the subject of sale and convey* 
attce in that district ; for in 173h tiie proprietors leased it for 999 years to 
a peeoniaiy eonsideration, with a reservation by way of rent of a part of 
to proles. Mr* Arkwrigki under whom the plaintiffii claim, and all whose 
righto toy may be assumed to have had, )oj demise from him, when to 
cauae of actioa accrued, became, in 1916^ to purehaser of the revendon 
atpeel a at eu to determination of tot lease, and he also acquired a portion 
of to kterest of to leasees I 7 a conveyance from some of them. 


a M. «ad W. 
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doe# not Appear to ns thU this circumstance afifects the question hetwaan 
the parties to this suit 

** AfUit the sough had been constructed, and a constant 6ow of neater 
therebj coaducted from the mines, Uie late Sir Richard Arhwright^ the 
father of Mr. Arkwrighi^ obtained, in the jear 177 1, s lease for eighty-four 
years, from the Lord of the Manor of Cromford, (who, upon the special case, 
is alleged to have been the owner of the land through which the Cromford 
sough was made, and also the owner of a piece of land between the mouth 
of the sough and the brook into which the water was conveyed,) of that 
piece of land, the brook and tlie * stream of water issuing and coming fxom 
Cromford Sough,* with the right of erecting mills on the piece of land. In 
1772, Sir Rickard Arkwright erected extensive cotton mills thereon, and 
in April 1789, he purchased tliat land and the fee-simple in the mills and 
the manor of Cromford, includiug the lands through which the Cromford 
sough was made. 

“In the meantime, another company of adventurers had begun to con- 
struct another mining sough, called the Meerbrook sough, on a much 
lower level in the adjoining township of Wirkswortb. The defendante re- 
present and have all the rights of that company of adventurers, and must, 
like the proprietors of the Cromford sough, be assumed to have acted, 
either by virtue of a mining custom or by express license of the owner of 
the soil, confirmed by the Cromford Inclosuro Act in 1802, and also to have 
e u 1 t^^f prior or subsequent, of the owners of the mines drained 
by that sough, and contributiug a certain portion of the ore by way of 
recompense* These facts arc not distinctly found, but we think we must 
infer that such was the case, and consequently tliat the defendants stand in 
the same relation to the plaintifis as if the owners of those mines had them- 
selves with the consent of the owner of the soil, constructed tlie sough for 
the purpose of freeing their mines fixmi water ; for whether they make the 
sough themselves, or through the Agency of the adventurers, is 
In 1813 the defendants, being themselves proprietors of mines drained by it, 
extended the Meerbi*ook sough, having made au agi*eemetit with the then 
proprietora of the Cromford sough, and of other mines unwatered by it, and 
whidi appeared to have been then worked down to the level of that sough, 
for the purpose of itjgulating tlieir respective rights, and the recompense to 
be paid by tlie latter to the former set of adventurers for the benefit to be 
derived by them by tbs extension of this sough, and the unwatering by 

means of it of a further portion of their mineral field below the level ci the 
former aough. 

** The new sough was, therefore^ constructed by the consent of acme, if 
not all of those mine owners who had formerly used the CtxHnford sough. 




Mid in |Mirt for fliotr ; aitd tii» cit^oiiitiiiaoe ^idot ^ diltedittii Itt' 
ike * 0 111 0 position in r««po^ to tbo dlvmion of the snrpiiit wotSfi ii 
tlumioloos bod been owners of pest of iho miamd field formoHy driittid 
the Cranford rati^ end were now proceediog to nmmler n AitilMr porllott 
of the eenie field bj meens of the new songb. When the Meerbroek eonghi 
wes thus entendedy the weter wes found to flow into it, end flood^getee were 
eonstnicted it the end, the closing of which prevented the weter firom find- 
ing its wey in that direction, but which, when opened let off the water 
which would otherwise have l>een disciiarged by the Cromfoid tougfa, and 
thereby prevented it from flowing to the plaintiffs* mill. 

** In 1825 an arrangement wa^ made f(u* the mutual accommodation of 
Mr. Arkwriffhi and the Mecrhrook sough proprietoi's, which was not to 
affect their rights, and which, having lH*rn determined in 1836, left them 
in the same situation as if it bad never been made ; and tlio gates being remov- 
ed, in order to eaixy tlie nougb further in that direction, and the wat^r there- 
by diverted from the plaintiffs* mills, the defendantH are in the same aituation 
as if no flood-gates hud been made, and if in the consiractiou of their 
sough for (be purpose of draining auoihur portion of the mineral field, they 
had broken the natural barrier which {u nt the water up and made it flow 
through the Cromford hough, and po caused the water to pass out at a lower 
level through the Meerbrook f*ough, av.u the ijuestion is — whether the 
defendants by so doing are rendered liable to an action at the suit of the 
plaintiffs. This question, which was most elaborately and ably argued 
during the last term, appears to us, strictly speaking, to be one as much of 
facias of law ; and when the situation of both {uirties is fully understood, 
does not appear to us to he one of much doubt or difficulty. 

** The stioam upon w hich the mills were constructed w^as not a natural 
water-course, to the advantago of which flowing in its natural course the 
possessor of the land adjoining would l>e entitled, according to tlie doctrine 
laid down in Mason v. //t// and in other cases ; this was an artificial water- 
course, and the sole object for wIhcIi it was made was to get rid of a nuisance 
to the mines, and to enable their proprietors to get (he ores which lay within 
the mineral field drained by it ; and tbe flow of water through that channel 
wi% fWnn the very nature of the case, of a temponuy cluirseter, having its 
coo tiBoa nce only whilst the convenience of the mine-owners required it, and 
in the ordinary course it would most probably cease when the mineral ore 
above its level should have been exhausted. 

That Sir MUhard Arheright contemplated the diseontinuaiice of thia 
watsr-oourse, (if the question of his knowledge to this state of things can be 
nmlenal,) Ihere is evidence to the lease made in 1771. which contains a pre- 
vision for a supply from the river, in the crcnl of the stream being lessened 
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or taken away by the construction of another sough : and also, that such an 
erent was not improbable, appears from Clause in the 2nd Cromfbrd 
Canal Act, 80, Geo. Ill, c. 56, s. 4. What, then, is the spedes of right or 
interest which the proprietor of the surface where the stream issued forth, or 
his grantees, would bare in such a water-course at commou kw, and 
independently of the effect of user, under the recent Statute 2 A 3, Will. IV, 
c. 71 ? He would only hare a right to use it for any purpose to which it was 
applicable so long as it continued there. An user for twenty years, or a 
longer time, would afford no presumption of a grant of the right to the water 
in perpetuity, for such a grant would, in truth, be neither more or less than 
an obligation on the mine-owner not to work his mines, by the ordinary 
mode of getting minerals, below the level drained by that sough, and to keep 
the mines flooded up to that level, in order to make the flow of water con- 
stant, for the benedt of those who had used it for some profitable purpose. 
How can it be supposed that the mine-owners could have meant to burthen 
themselves with such a servitude, so destructive to their interests ; and what 
is there to raise an inference of such an intention ? The mine-owner could 
not bring any action against the person using the stream of water, so that 
the omission to bring an action could afford no argument in favor of the 
presumption of a grant ; nor could he prevent the enjoyment of that stream 
of water by any act of his, except by at once making a sough at a lower level, 
and thus taking away the water entirely — a course so expensive and incon- 
▼euient, that it would be very unreasonable, and a very improper extension 
of the principle applied to the case of lights — to infer from the abstinence 
from such an act an intention to grant the use of the water in perpetuity, as a 
matter of right. 

** Several instances were put in the course of the argument of cases ana- 
logous to the present, iu which it could not be contended, for a moment, that 
any right was acquU'ed, A steam-engine is used by the owner of a mine to 
drain it, and the water pumped up fiows in a channel to the estate of the 
atljoining land-owner, and is there used for agricultural purposes for twenty 
years. Is it possible from the fact of such a user to presume a grant by the 
owner of the steam-engine of the right^ to the water in perpetuity, so as to 
burthen himself and the assigns of his mine with the obligation to keep a 
steam^gine for ever, for the benefit of the land-owner ? Or if the water 
Arom the spout of the eaves of a row of houses was to fiow into an a^ioining 
yard, and be there used for twenty years by its occupiers for domestic pur- 
poses, could it be successfully contended, that the owners of the houses had 
contracted an obligation not to alter their construction so as to impair the 
fiow of water ? Clearly not : in all, the nature of the case distinetly shows 
that no right is acquired as agamsi*the owner of tiie property from which 
the course of water takes its origin ; though, as between the first and any 
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sttbMqueni appropriator of the water-<»nirse itaalC a rtfhi may bo 
aaqaired* And ao, io the present cmee^ Sir Riekard Arkumghi^ bj the grant 
from the owner of the surface for eighty-four years* acquired a right to nae 
the stream as against him ; and if there had been no grant he wonldi hj 
twenty years' user, have acquired the like right aa against such owner | ,but 
the user even for a much longer period, whilst the flow of water was going 
on for the convenience of the mine?, would sffbrd no presumption of a grant 
at commou law as against the owners of the mines. 

** It remains to he considered whether the Statute 2 & 3* Will. IV, c. 71, 
gives to Mr. Arkwright^ and those who claim under him, any such sight, and 
we are clearly of opinion that it does not. The whole purview of the act 
shows that it applies only to such rights aa would before tlie act have been 
acquired by the presumption of a grant from long usei% The act expressly 
requires enjoymenl for diHerent periods without interruption, and thorofot‘o 
uecesaarily imports such an user as could Ivo interrupted by some one capable 
of resisting the claim ; and it also requires it to l>e of right But U)o use of 
the water in this case could not be the subject of an action at the suit of the 
proprietors of the mineral field lying below the level of the Cromford sough, 
and was incapable of interruption by them at any time during the whole 
period by any reasonable mode ; and as against them it was not of right ; 
they had no interest to prevent it ; and until it became necessary to drain 
the lower part of the field, indeed at all tiroes, it was wholly immaterial to 
them what became of the water, so long as their mines were freed fi’om it. 

Wa therefore think that the plaintiffs never acquired any right to have 
the stream of water continued in its former channel either by the preaump* 
tioo of a grant, or by the recent Statute, as against the owners of the lower 
level of the mineral field, or the defendants acting by their authority, and 
therefore our judgment mu^t be for the defendants.'' 

§ 30. The righte of riparian poaaessoni of lakes or tanks have 
lately been considered. The leading case is that of Menziei v. 
Mdcdonaid, 

Where two persons arc joint owners of a lake, with a common 
right of sailing, fishing, floating timber, &c., such right is held to bo 
not indivisible, and that either of such persons may alien the whole 
or any portion of his right, even where it was merely appurtenant 
to the land, provided that such alienation does not deprive the 
co-owner of the full enjo 3 rment of hk moiety ; and a co-owner may 
i n^ntain an action for the regulation of his enjcfymmU ea he could 
if there had been no alienation. 
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§ 31, The right of free access of wind to a wind-mill was 
considered in the recent case of Webb v. BirdX^) There Erie, 
C, J,, said, 

** This is a case of novelty so far as the decisions to be found in the books 
go ; but oil the whole, my opinion is, that the defendants are entitled to 
succeed. The claim is made by the plaintiff, to enforce on the defendants a 
servitude of allowing wind to pass to his windmill, they having built a 
school-house twenty yards distant. Now, there are three ways by which 
a servitude can be acquired — that is to say, by prescription, by grant, or by 
statute. Now, in the present case, the plaintiff cannot rely on prescription, 
nor on grant. He must, therefore, rely on the statute, if he can succeed. 
The 2nd Section of the Prescription Act enacts, ‘ 'J'hat no claim which may 
be lawfully made at the common law, by custom, prescription, or grant, to 
any way or other Easement, or to any water-course, or the use of any water 
to be enjoyed or derived upon, over, or from any land or water of, &c., when 
such way or other matter, as herein last before mentioned, shall have been 
actually enjoyed by any person claiming right thereto, without interruption 
for the full period of twenty years, shall be defeated or destroyed by show- 
ing only that such way or other matter was first enjoyed at any time prior 
to such period of twenty years,’ &c. The question, then is whether this 
claim is within that Section. It appears to me that that Section is not 
intended to nfiply to every sort of enjoyment which goes by the name of 
Easement, but to apply only to those Easements which can be * enjoyed or 
derived upon, over, or from any land,’ &c. Here the claim is for wind to 
the plaintiffs' mill ; and it appears to me that the Legislature in framing 
the Section never intended to include such a right as is here claimed. I am 
at a loss to say what could be nu iuterruption of access of wind to a wind- 
mill, which turns necessarily to every point of the compass. It is not like 
the interruption of a way, or that of lights ; the former of which may be 
efieoted by a gate, and the latter by boards. The Statute means Easements 
upon the surface of land capable of l>eing interrupted. 1 am strengthened 
in this view by the drd Section of the Statute, which says, * that when the 
acoeu and use of light to and for auy dwelling-house, shall have been 
aotosUy enjoyed therewith for the full period of twenty years, without 
iotermption, the right thereto shall be deemed absolute and indefeasible,* &c. 
It is clear that the Legislature thought the passage of light different from 
the other Easements, therefore they provided fat it, by a separate SectioiL 
Thera is a strong analogy between light and air, and wind is air. If the 
Legidalere bad intended the Statute should extend to wind, they would hsTe 
Bpeoially provided for it, as thaj have done in the case of light ; and as they 

(t) a W. K, p. 890, «. «. 99, L. J. C. P., 984. Afinasd on spposl in tlw 
Obunbir, 31, U J. C, F., 935. 
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bave not done the right here eUimed cannot i»e muiiUaineth Tliero are no 
caaee for centuries hacic in whicii Mteh a cUim hnit lieen made* and that 
alone is a strong inference against the grotmd of this action. It is tme that 
there are two old cases mentioned in Rollers Ahridgnient, which might lend 
some countenance to such a claim ; but tliey are %*ery short and insuiRcieot 
notes. No particulars are given by which it cad bo seen on what ground 
the decisions were given. It may l>e that they were claims by prescription ; 
or, that tho owners of the mills owe<l suit and service. There is no authority 
for this claim, and analogy is against it. I think the c.^tablishiDg of sucli a 
right in the owner of a windmill vrould l»e a formidable prohibition on 
the ow'ncrs of surrounding projicrties es|H*cially so in largo towns when* 
land is valuable ; then, if a man might not build witlnn a i*aJius of twenty* 
five yards, most serious injury might Iw inllictcd. For these reasons 1 am 
of opinion that the ilefeiidants nit* entitled ti> judgraent.’Vo^ 

§ 32. The right to the enjoyment of light niul air inbercMit in pit)- 
perty seems to be limited to that which fall.H perpemliculnrly upon 
the land. CujuH est solum, ejvs rsf u^iqur ad ca l am ct ad inferos. 
The right to enjoy light and air in a lateral direction is an Ease* 
inent Where light and air have bt*eu n^celvcd for twenty years 
through a window, it is an “anei«*nt window’,” and the owner of the 
adjoining prcini.ses cannot diminish tne amount received. 

§ 33. But the right doe.s not extend to an Easement of prospect ; 
and therefore in Aity. General v. DouyhfyS^^' Lord Hardwick refused 
to restrain the defendants from proceeding with certain buildings 
which would interfere with the pros|)ect from (iray s Inn Gardens. 
Neither is there any sucli right of privacy, natural or aw|uirtd, as to 
make the opening of windows overlooking an adjoining Umement an 
actionable wTong/'*^ 

§ 34. Nor will an altemtion in the character of the dominant 
tenement give the possessor a right to increased light Thu« when 
a building, long used as a malt-house, was converted into a dwelling, 
Macdonald, C. B., said, 

** It was not enough that the windows were, to a certain degree, darkened 
by the wall which the defendant had erected on bis own ground, the honse 
was entitled to the degree of light necessary for a malt-house, not for a 
dwelling-house ; the converting it from the one into the other could not 

(a) la tha CaiontU east quoted sate p. 446, tHr Baraot Peaooek held that tlM rifht to 
a free eamat el air ee«ld eolj be eoqaired bj ff ant, not hy nerr, and that a right eonld 
be aeqaired hj aecr, only to each aa aisonnt of light at in reaaonahly aeoeeearj far the use 
of tho iahahitaata of a dwdlteg. ib) 2, Ves. Sr., 452. 

(r) J^nts V. Taptimg, 11. H. of IA» , 2d0, followed in S Mad. II. C. It, 141. 
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affect tbe rights of the owners of the adjoining ground. No man could^ by 
any act of hia own, suddenly impose a new restriction on his neighbour. 
This house bad for twenty years enjoyed light sufficient for a malt-house, 
and op to this extent, and no further, the plaintiffe could still require that 
light should be admitted to it ; the question, therefore, was, whether, if it 
still remained in the condition of a malt-house, a proper degree of light, for 
the purpose of making malt was now prevented from entering it by reason 
of the wall which the defendant had erected.”(<^) 

So in the recent case of Cooper v. HubbucJc,{^) it was held that a 
person who has the right to light and air over the land of another 
cannot alter the size or position of his windows so as materially to 
prejudice the neighbouring owner over whose land he has the Ease- 
ment. And Sir Johfi Romilly, M. R.» said, 

** The principle upon which they all proceed appears to be this : — A 
person opens a window, letting in light and air, over the land of his neigh- 
bour ; and after an uninterrupted enjoyment for twenty years he acquires an 
absolute right to that easement over his neighbour's land ; and, as in the 
case of a footpath or caiTiage-road, the law presumes a grant of the ease- 
ment. But the easement which he lias thus acquired cannot be enlarged by 
any act of his ; it is limited, in the case of a footpath, to a footpath, and he 
cjuinot turn it into a carriage-road ; and in the case of a window or right of 
light, the easement must bo confined, substantially, to that which he has 
already got ; he cannot afterwards make it a much larger and more import- 
ant right. For instance, if a man opens a window, and obtains a right to 
light and air through that window over his neighbour’s land, he cannot by 
reason of such easement open another window ten feet distant, and claim an 
easement in respect of that window also ; and accordingly what appears to 
me to bo the principle of all the cases referred to by the Lord Chief Justice 
in Renthauf v. J3ean is this, to use the words of the Chief Justice, * whether 
the alteration is material or not.' It is very important to observe — and upon 
this 1 wish particularly to state what ray view is — what is meant by the 
word * material.* No doubt every alteratiou is * material* to the person who 
makes it, otlierwise he would not make it ; but, as I understand it, the 
question is, whether the alteration is material to the person over whose land 
the easement is ; that is, whether he is prejudiced — whether the exyojrment 

(tf) Jfertia v. C7o6l<, I, C«mp. 320. See Lt^^fnmchi v. Jfodbsiwie, L. R. 4, Bq. 421, wh^re 
ths pU i w i iih i eiaimsd s rii^ to tutteiottt light for tunpUiig aith ; utd C.» 

whUo oalj dooiding that thoy had not proved their nae of the bnildixig for that p iu rpoee 
for a snttdisiiUy long time to eatabliah Uieir rii^t, throw oat doubta whether in aaj saae 
aueh a right to light for a apeoiai purpoee ooold be aoqniiwd, anleaa that apeotal porpeae 
weft known to the owntit of the eerviont tonement. See aUo Folw v. /ocst, L, B., 1. Ch. 
Ap. 29S ; Dtnt x, A ttehoM fWjMtjir, L. R.. 2. Eq. 250, 

{f\ 7. Jar. n. 457, 
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id hii property is to aoy extent dimitiishetl by reeaoD of the eliermiton mode 
ie Uie lights. For it is quite deer tbec xa eltemtioii nuiy be made without 
^materudly* prejudicing the person over whose property the eeaemeot ti« 
Suppose a intn has four wiudown^ all close to one another, lodung ovm* 
another man’s land, and in the centre, between these four, he opens another 
window, it is difficult to see in what way tliat could prejudice the persons 
o\*er whose land it lodes ; and if any wrong whatever is done, it is, to use 
an expression which is sometimes made use of in the books, a * dnmnmm 
ab$que injurii* Accordingly in all these cases i should consider whether, 
in fact, the land over which the easement is enjoyed is in any degree pn?- 
judicially affected by the alteration. So regarding it in this ease, 1 am of 
opinion that no material damage is done by the alteration in the position 
of the wiiidowi^, and thiit the rights ol the owner of the adjoining land are 
not one jot prejudicially affecU^d thereby. With respect to the addition of 
the upper story, tlic question arises which whh raised in Renshaw v. Btan, 
and on that tw'o points arise — first, wheUier the defendant had any right to 
build the upper story at all, by reason of there having been formerly a story 
with dormer window's ; or, »cctmd!y, if he had no such right, whether the 
owner of the adjoining land could not stop up those windows. Suppose this 
case : — A fierson opens four window’s, two ou each story, in a wall looking 
over the laud of his neighbour, and then he opens tw’o w’indows higher up. 
The owrner of the adjoining land is eiitithnl to stop Uicsc windows ; but how 
can he do so ? lie cannot stop the other four windows ; he must erect 
something for the purpose of t-toppiug the last two windows, without inter- 
rupting the right acquired to (he other four ; and that, in my opinion, is the 
limit of bis rigbU, and the limit of what he is entitled to. With respect to 
the case of fVilson v. Totenend^ iliat cast" is very materially affected by the 
circumstance tliat the order wa.H made upon an iuUTlocutory application, and 
not upon tlic liearing of the *’ansi^ If that ca^e had come before me upoti 
the hearing of Uie cause, and 1 was of opinion, acting as a Jury, that the 
alteration had materially affected the interest of the s^ljoining owner, 1 should 
not on that account have refused the injunction simpliciter, but I should 
have adopted this course — I should have said to the plaintiff, * Will you sub- 
mit to an order compelling you to restore the property to what it was pre- 
viously ? If so, I will make an order accordingly, and thereupon direct an 
uyunction to prevent Uto old lights, which you are entitled to, fVom being 
obecured, or the air cut off from entertug your premises by those apertures/ 
That, I apprehend, would be fully in aca>rdaDce with Renskaw v. Bean ; in 
fact, it would be following that docisitm, which says, ’ If you restore the 
windows to tbe state in which they were before, when they are in th at res- 
tored condition you arc entitled to tbe light and air which you previously 
had’ Accordingly, if I thought that the alteration made by the pUintiffi« 
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iDAtemlijr affected tlie iights of the defendant, I should, the plaintiffs sub* 
mitting to it, have made an order which the defaidant could have enforced, 
tod not a mere undertaking, for restoring the windows to their original 
Hituation, and have granted an injunction in a mandatory form, restraining 
the defendant from permitting the light and air to be interrupted which 
formerly came to those windows.** 

In Renshaw v. Bean(f) it was held that where the owner of an- 
cient lights puts in new lights, the owner of the adjoining land has 
a right to obstruct the new lights, and, if it is necessary for that 
purpose, even to obstruct the old lights. But this case and the 
decisions which followed it are overruled by the recent case of 
Tapling v. Jornsia) in the House of Lords where it was held that 
the opening of new windows does not affect the right once acquired 
to uninterrupted light through old ones. Lord Westbur}", Lord 
Chancellor considered that the judgments in Renslumo v. Bean and 
Hutchinson v. Copest ake were erroneous in assuming that the open- 
ing of new windows was a wrongful act and sufficient to deprive 
the owner of ancient lights of his rights, and Lords Cranworth and 
Chelmsford gave judgments to the same effect. 

§ 3G. Rights of Way are of various kinds. They are necessarily 
intermittent ; since no one can be at all times on the road. They 
may be limited to particular kinds of passage ; as carriage-ways, 
horse- ways, foot-[)iisseugcr ways , cattle tracts.* 

They may be for particular qualities of goods, as for coals, or all 
articles but coals. Tliey may be limited to particular seasons or 
occasions ; as to cross fields after crops are cut ; or to go to church, or 
market, on particular days. Though the rule omne majus continet 
in se minus is not inapplicable, and a carriage way may include a 
horse or foot-passenger way, as the viaoToditus of the Romans, and 
our own highway ; yet it will be for the Judge to determine in each 
case the ejctent of the particular rights ; for ^though a man may be 
presumed to have permitted or granted a right of way of one class, 
it by no means follows that this includes any other. Thus, a right 
to drive sheep does not necessarily imply a right to drive homed 
cattle ; nor a right to drive unloaded, a right to drive loaded animals ; 

(p FoUowt<I in Wilton v. rcientnd, 6 Jur. n. i. I.IOD ; Davia v. MankaU^ 7 Jnr. n* 
TSO; v. Copetfdbe, 9 C. B., n. t. 863. 

iff) 11. H. of Ldt. 290. 8e« alto Mmrtw v. Sendotky L. R., 2 Eq. 425. 

* The Ronum law reeognijed the /fcr. or fooi<v»T ; adnt, or foot and horae*w»T r 
or adituf, or carriage* vajr. including the other tvo. 
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for the conaeqaencee of the latter might be far more bortheneome ; 
811106 the owner of the way might be prerented planting, or be 
obliged to lop his trees to permit the passage of loaded, where he 
would not for unloaded animals. Put the case in thb country, of a 
right of way for loaded elephants and camels. So the Roman Law 
did not allow a foot*jiassengor to cj^rry a pole or 8j>ear uprighf. 
Quidarn nec hastam rectavi ei /erreUcei*t : quia nrque *nindi neqae 
agtJidi gratid id faceret ; et possinit fructus €o moilo UvdiS^) 

§ 40 . Tlie leading case is Balkird v. Dyaand) whicli was an action 
of replevin. The defendant avowed taking a heifer daniage-feaaant, 
and issue was joined u(x>n a plea in l>ar of a right of way to |>aM 
and ref MUSS with cattle from a public street, through and along a cer- 
tain yani and way adjoining U» the said place, in which, 4&c., 
towards and unto certain premises in the plaintilf’s occu[3ation as 
appurtenant thereon.*' On tlie trial it appeannl, that the plointifTs 
building had anciently In^en a l«irn. but had not Ikhju used as such 
for a gieat many yeans ; tliat the folding doors of it oj>ened not to 
the plaintifT.s yard, b\it to a high\vay ; for many years it had lajcn 
<ronverted to the pur{K)ses of a stable ; tlu^ last preceding occupier, 
who was a pork -butcher, had used it as a slaughter-house for slaugh- 
tering his hogs ; and the present occupier, wlu» was a butcher, used 
it as a slaughter-house for slaughtering oxen. The yard in question, 
along which tlie right of way to these premises was claimed, was a 
narrow passage, bounded V)y a row of houses on each side, the doors 
of which opened into it : when a cart and horse was driven through 
it, the foot-passengers could not pass the carriage, but were compelled, 
on account of the narrow rM*ss, to retreat into the houses; and they 
would be exposed to considerable danger if they were to meet hom- 
ed cattle driven through it. It was in evidence that the preceding 
occupier ha<l been accustomed to drive fat hogs that way to hi« 
slaughter-house ; and that the plaintiflThad l>een accustomed to drive 
a cart, the only carriage which he possessed, usually drawn by a 
horse, but in one or two instances by an ox, along this passage to 
this bam, where he kept liis cart ; there was then no other way to 
it He had lately begun to drive fat oxen that way to the premises 
for the purpose of killing them tliere ; but there was no evidence of 
any other user than this of the way for cattle. No deed of grant 
was produced. The defendant produced no evidence that he h ad 
ever interrapted the 'Mx^upiers of the plaintifiTs premises in dtiviiig 
i*) U 7 d« aei . prmd, rait (i) l Tmi, Wf. 
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cattle tbei«> nor that they had been uaaalty posaessed of homed 
cattle which had not been driven that way ; he admitted that there 
was sniBcient evidence a right of way for all mamierof carriagea. 
It did not appear at what period the houses adjoining the way had 
been buili 

For the plaintiff it waa contended, that a right of way for all 
of carriages necessarily included a right of way for all man- 
ner of oattle ; and therefore proved the prescription. Mansfield, C. J., 
told the Juzy, that inasmuch as this was a private, and not a public 
way, they were not to conclude that a man might not grant a right 
of way to pass with horses and carts, and yet preclude the grantee 
from passing with all manner of cattle ; and the degree of inconve- 
nience which would attend the larger grant in this case, furnished 
an argument against the probability of it. He directed them, there- 
fore, to say whether there was sufficient evidence of a right of 
way to drive cattle loose, or whether they would consider the 
grant or prescription was only co-extensive with the use that had 
been made of it. The Jury found a verdict for the defendant. A 
rule having been obtained and cause shown, the Court, after taking 
time to consider, discharged the rule for a new trial. The judgments 
delivered by the Judges were as follows : 

Id, C. J., observed, that 

general a juiblic highway is open to cattle, though it may be so 
unfrequented that no ouo has seen an instance of their going there ; but 
the presumption would be for cattle as well as carriages, otherwise cattle 
could not be driven fix>m one pai't of the kingdom to another. The authority 
cited from Hawkins only refers to Co. Litt., and the passage in Co. Litt. 
does not prove that Lord Coke was of opioon that jn the case of a private 
way, which must originate in a grant, of which, the grant itself being lost, 
usage alone indicates the extent, evidence of a limited user could not be 
received to restrict the usual import of the gt*ant. The general description 
given by Lord Coke does not seem to touch the question. He refen to 
Bracion, who only says * there are iter, actus and via ; but says not a word 
to explain the meaning of either, or the difference between them. Nor can 
1 find in any of the books, nor even in any Mui prius case, any decision that 
throws light upon the subject. A person has the via or aditus over a farm 
with carta to bring borne his tithe, but he can use it for no other purpose. 
1 have always considered it as a matter of evidence, and a proper question 
for a Jury, to find whether a right of way for cattle is to be presumed from 
the mage proved of a cart-way. Consequently, although in certain cases a 





fgmmd w»j Ibr oilfiifei waif be good etidemH ftem wbidb • Jefjr 
uilere right of tbie kind* jet it ieontj eTideiiee» eiid thijr m te ooetfitt 
the reeieni which thej hate for fNmhig an ofkmow on eillier eide* Mm 
well at the trial» aa iincei 1 have thobght that Aere might often be good 
reasons whj a man shooid grant a right of carriage-wa]r» and jet no waj tft 
cattle. That would be the eaie where a person who lived next to a mews 
in London should lei a part of his own stable with a right of carriage-waj 
to it, which could be used with veiy little, if aoj, inconvenimice to himself; 
yet Uiere it would be a monstrous inference to conclude that, if a butcher 
could establish a slaughter-house at the loner end of the mews, without being 
indictable for a nuisance, he might, therefore, drive homed cattle to it, 
which would be an intolerable annoyance to the grantor. So cases may 
exist of a grant of land, where, from the nature of the premises, peitnission 
must be giveo to drive a cart to bring com or the like, and that right might 
be exercised without any inconvenience to the grantor ; but it does not follow 
that cattle may be driven there. The inconvenience in this case is a strong 
argument against the probability of a larger grant. The defendant was the 
proprietor of sU these houses. My brother Chambrt mentioned the case of 
a public way, restricted to caiTiages only, in which some public notice was 
sffixed to caution the public that there was no drift-way, and thought that 
the absence of such notice in this case was an argument against the probability 
of the restricted grant. This notice might be requisite in a public way, but 
in a private way, out of which cattle were excepted, the grantor migh^ 
reasonably think it unnecessary to give his grantee notice of that, of which 
he must already be conusant : he might justly suppose that the grantee, 
koowing the nature of his right, would not attempt to use the way other- 
wise than according to bis grant. I can find no case in which it has been 
decided that a carriage-way necessarily implies a drift-way, though it appears 
sometimes to have been taken fur granted. 1 speak with doubt, because 
my brother (^mbre is of a different opinion ; but I incline to bold that the 
verdict ought not to lie disturbed/* 

Heath, J,, said, 

*^Thls is a prescription for a way for cattle, and a carriage-way is proved. 
A carriage-way will comprehend a horse-way, but not a drift-way. All 
presertptioai are stricii juris. Some prescriptions are for a way to market, 
otbesa fur a way to church, and in the ancient entries, both in Rastal and 
Clift, the pleadings are very particular in stating their claims. In Bastal, 
tit Quad penmittait the distinction is clearly seen. Sometimes there is a 
carriage-way qualtfiecL One claim is remarkable, fugare guadraginia 
arena. The usage then in this case is evidence of a very different grant 
from that which is claimed, namely, to drive fat oxen, animals dangerous in 
their uature, and which there might be very good reason to except out of s 
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griQt of A wAj through a closely uihAbited neighbourhood* The Jury haviiig 
heard the evidence, and formed their opiuicm upon it, I am not fHrqmred to 
say that the verdict shall not stand.’* 

Lawrence^ J., said, 

I should have been as well satisfied if the verdict had been the other 
way, but as the Jury have decided upon the evidence, 1 am unwilling to 
disturb their verdict. This is the case of a prescriptive private way, which 
presumes a grant : the question then is, what was the grant in this case ? 
That is to be collected from the use ; for it is to be presumed that the use 
has been according to the grant. A grant of a caiTiage-way has not always 
been taken to include a drift-way. In the entries are cases of prescription, 
not for carriages only but for cattlc.(i) Quod pemiittat ad carriandum et 
recarriandum blada^ fanumy et Jimum^ ac omnia alia necessaria suUf cum 
carrii et carectis suisy et ad fugandum omnia et omnimoda averia ma. 
The person who drew that entry certainly did not conclude that a carriage- 
way included a drift-way for cattle. The use proved here is of a carri- 
age-way : the grant is not shown, and the extent of it can only be known 
from the use. If the use had been confined to a carriage-way, I should 
have had no difficulty wdiutever in saying that it afforded no evidence 
of a way for horned cattle ; for till they were driven there, no opposi- 
tion could bo made, nor the limitation of tlic right shown ; but pigs 
have iHicu driven that way, and stress is laid upon this circumstance. That 
thou may l>o good proof of a riglit u> drive pigs that way, but the user 
of tlio way for pigs is not proof of a right of way for oxen. The grantor 
might well consider what animals it was proper to admit, and what not. 
The place is very narrow, and full of inhabitants. There is no danger 
from pigs, and carriages have always some one to conduct tliem. Cattle 
may do harm, and passengers cannot always get out of their way ; but if 
the cattle are driven forward serious injury may l»c done. The nature of 
the place, tlicrefore, may probably linvc suggested a limitation of the grant” 

Chambre, J., said, 

** 1 think there ought to l>e a uov trial ; for all the evidence w'as on one 
side, and the verdict went against the evidence. 1 never thought that a 
CArriAge-way necessai'ily included a drift-way ; but 1 think it is prima fade 
evidence, and sti'ong presumptive evidence, of the grant of a drift-way. 
Undoubtedly a person may restrict bis grant as ho pleases, and when he 
has so limited it the pleaffinga must lie adapted to the particular grant ; 
which accounts for the variety in the entries. But it rests with the grantor 
to prove the restriction of the grant ; otherwise it must be intended to bo 
of the usual extent. This inconvenience indeed may occur from such a 
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delermiiuiitaii, ihat^ if tlie ^Tidonce be lost, ibe gnuiter mmy loee liid benefit 
of itU reMriciioo, but he mey end ought to preeerve the evideuoe ai the 
reetriction ; and the iucooveuience would be of tmeil extent ; for 1 beUevo 
the caaea are ^ery few where a carriage-way has not been aocompaoied with 
this right. There seems to lie almcwt a necessity for including it The 
grantee may send back his horses without his carriage. Ho may draw his 
carriage with oxen, and the oxen, as well as the horses, must be driven 
back loose to pasture. There is strong presumptive evidence tlien of a 
drift-way. If the burthen of the proof lies on tlio tenement, it certainly is 
possible that he may lose the right of restraining the way, but for one case 
where the evidence has been lost, and would be supplied by this decision, 
there will be a thousand cases where a restriction will Ito created iliat did 
not exist in tlie original grant. I fear these rights of way will be very 
much narrowed, if iliey are to be confined to such actual use of them as 
can Ih? proved. The manner of using a way may vary from time to time. 
I think the prt>Df of driving bogs is an imfiortant circumstance, and very 
strong evidence of a grant of way for cuttle. According to tlie do(*.trino 
contended for, it would l>e iieces-wy to drive every sjiecies of cattle in 
i»rder to jirescrvc the right of jia^sing with that s|)ecies. If a man had a 
little field uhore cuw& hud not usually bec*ii pastured, it would U) monstrous 
that he tlierefore should not drive his cow to it. Suppose any new sjiecies 
of cuttle is iiitrcKlueed into the country, shall the grantees of private ways 
have no passage f<»r them to their lands ? Is it contended, for instance, 
that no ancient private way in the kingdom can l>e used for Sjuinish sheep? 
Much of the argument hits !x.Tn huilt upon these l>eing horned cattle. 
Many breeds of kine have no horns, may the grantee drive thoKf ? As to 
tiio argument tliat the inconvenience of such an use amounts to a nuisance, 
nothing of that sort apj>earH. The grantee has constantly driven all the 
carriages and all tlie cattle that he had. This is a claitn by prescription, 
which im|K)rts great antiquity, and it does not a}){>ear how wide the way 
was at the lime of the original gnuti, and how much the houses have 
eiicroachiMl on it long since, but those encroaehmenU cannot deprive the 
giautee of his ancient right of way.'’ 

§ 41. Assuming this case, WTiten Mr, dale, to have l>een properly 
decided, it would ap(>ear, that, in the English law, a right of way of 
any one kind does not of necessity include any other kind. Sup- 
poaiiig the question to arise ufion the record, a plea of a right of 
way to drive carts or carriages would be no answer to an alleged 
trespass in riding on horse-back across a man’s land ; or if pleaa 
were framed strictly in accordance with the facts in BaUard v. 
Dynoj}, a plea of a right of passage for carts would be no justifica- 
tion to a trcsf>as>s committed by driving cattle. Assuming this to 



470 


HlGHT to SUPPORt. 


be correct, a further question of considerable diflBculty arises, whe- 
ther proof of the user of any one kind of way may be evidence of a 
right of any other kind or whether, to use the words of Chambre, 
J., in Ballard v. Dyson, “ it would be necessary to drive every 
species of cattle in order to preserve the right of passing with that 
species/’ (^) 

§ 42. As to the right to support of surface and buildings thereon, 
the right inherent in property (the upper half of which has been 
considered) extends downward perpendicularly ' ad inferos! There- 
fore if the owner of adjacent land dig under my surface, he is clearly 
a trespasser on my property; but so far as my right to lateral 
support from the adjacent land is concerned, my right is not inherent 
in my own property, but an Easement attaching to my neighbour’s. 
All adjacent possessions are mutually dominant and servient for this 
purpose. A man must not dig so near on the confines of his own 
territory as to endanger my soil By the Civil Law, if a man dig a 
sepulchre or a ditch, he shall leave between it and his neighbour’s 
land a space equal to its depth : if he dig a well, he shall leave 
the space of a fathom. And the French law requires the same 
precaution. 

§ 43 Where the natural lateral pressure of my soil has been 
increased by my having raised buildings on my property, it is clear 
that I can only obtain a right to lateral support from my neighbour 
as an Easement ; that is, by express contract, or by user. In the 
case of Partridge v. Scott the action was brought for an injury to 
the plaintiff’s reversion by defendants’ undermining their own land, 
wrongfully, carelessly, negligently, and improperly, and without 
supporting or propping up the same, and removing the minerals, to 
the support of which mines and minerals for his premises the plaintiff 
was entitled, by reason whereof, and by the carelessness and improper 
conduct of the defendants, the foundation of the plaintifiTs premises 
was injured, the ground gave way, and the walls and houses were 
damaged. The second count was similar, referring to an injury to 
another messuage. The defendants pleaded, denying plaintifiTs right 
to support, as claimed in the declaration. The Jury found for the 
plaintiff, subject to a case. After stating the pleadings, the case pro- 
ceeded as follows : — The Jury found that the plaintiff was possessed 

{k\ 8m aIm OtmUitff r. 4 H. 4 W. 245 ; B%gkwn v. BabbeU^ 5 B. N. 8. S22 ; 

Sntiiioii V. I q. B. 792 ; Dare v* MtcttkcnU, 96 L. J. Kxch. 164 ; Bawkint tr. 

27 L. 4. SK«a. 44. <0 3 M. ABd W. p. 330. 
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of ft certain dweiling-hou^ and premises, partly effected upon 
excavated land within four years before the injury complained of 
being the house and premises to which the second count in the 
declaration referred, and of other houses, land, and premiaea, the 
buildings on which had been erected about thirty years before, and 
which are those included in the first count 

They also found that the defendants excavated so near their own 
boundary (the direction of which boundary was east and west) the 
mines belonging to themselves, as to cause damage thereby to all 
the plaintifT s premises, and to cause the adjoining land of the 
plaintiff not covered with buildings, to sink also. The defendants 
to work their mines after the new house and buildings of the 
plaintiff had been finished. They sunk their shaft or pit about one 
hundred yards from the plaiutifi s premises on the south side thereof, 
and worked the e.oaI northward towards thost^ premises. 

The Jury also found, that, in order to have prevented any injury 
from the defendants’ work.s to the plaintiff's premises, a rib of coal 
ought to have l)een left between thos<i parts of tlje substrata over 
which the plaintiffs buildings and premises were situated and 
the works of the dcfondants, at least twenty yards in thickness; 
that the defendants worked their mines, leaving a rib of coal in these 
places of less than ten yards in thickness, and that they were aware 
that the coal had been worked out some years l>efore on the north 
or plaintiff s side of their Kuindary, where the Iwundary joined the 
plaintiffs preraisej^ ; that in so doing the defendants were guilty of 
negligence in not leaving a rib of sufficient thickness if the plaintiff 
was entitled to sup{K)rt from the defendants’ land and substrata. 
The Court was to \>e at liberty to draw any reasonable conclusion 
which the Jury might have drawn. 

The question for the opinion of the Court was, whether, 
under the above circumstances, the plaintiff was entitled to 
fecover; and, if he was then whether be was entitled to damages 
for the old bouses and land alone, or for the more recent erec- 
tions also ? The case having been argued, the Court took time to 
consider: the judgment of the Court was delivered by Alder$an^ 
& — He said : 

** The two quesUons in thii cane are of coostderable importanee. The 
fiusts may be shortly thus stated : The plaintifr was possessed of two housaa, 
one an ancient one, and the other built long within twenty years, before the 
subject of the present action occurred. These houses were built on^the 
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pUintifTs land, and considerably within his boundaiy ; and the modem 
house is stated to have been built on land which had been previously ezea* 
vated for the purpose of getting coal. Ko such statement appears in the 
case as to the ancient house ; and the Court cannot therefore intend that 
that house was built originally on excavated land, or that the land has been 
excavated more than twenty years ago. 

‘‘ Under these circumstances, the question is precisely similar as to both 
houses, and is one on which the Court do not entertain any doubt. 

** Rights of this sort, if they can be established at all, must, wo think, 
have their origin in grant. If a man builds his house at the extremity of 
his land, ho does not thereby acquire any right of easement, for support or 
otherwise, over the land of his neighbour. He has no right to load his own 
soil so as to make it require the support of that of his neighbour, unless he 
has some grant to that effect. Wyatt v. HarrisonM is precisely in point 
as to this part of the case, and we entirely agree with the opinion there 
pronounced. 

“ In this case, if the land on which the plaintiff’s house was built had not 
been previously excavated, the defendants might, without injury to the 
plaintiff, have w^orkod their coal to the extremity of their own land, without 
even leaving a rib of ten yards, as they have done. And if the plaintiff had 
not built his house ou excavated gmund, the mere sinking of the ground 
itself would have been without injury. He has, therefore, by building on 
ground insufiiciently supported, caused the injury to himself, without any 
fault ou Ui(5 part of the defendants ; unless at tlm time, by some grant, he 
was entitled to additional support from the laud of the defendants. 

** There are no circumstances in the case from which wo can infer any such 
grant as to the new house, because it has not existed twenty years ; nor as to 
the old house, because, though erected more tlian twenty years, it does not 
appear that tho coal under it may not have been excavated within twenty 
years ; and no grant can at all events bo inferred, nor could the right to 
any casement become absolute, even under Lord Tenterden's Act, until after 
the lapse of at least twenty years from the time when the house first stood 
on excavated ground, and was supported in pai*t by the defendant’s land. 

“ If tho law stood as it did before Lord Tenterden's Act(«) we should say 
that such a grant ought not to bo inferred iVom miy lapse of time short df 
twenty years after the defendants might have been or were fully aware of 
the fiiieta. And even since that Act, the lapse of time, under these peculiar 
circumstances, would probably make no diference. For the proper con- 
struction of that Act requires that the easemeut should have been ezqoyed for 
twenty years under a claim of right Here neither party was acquainted 
with the fact that the easement was actually used at all ; for neither party 


im) 3 B. aad AA. 871. 
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koew of tlie exoAirttlioo below tlic bouse. We should {wobeblj, Uiereforoy 
btve be^ of opinion thni there wns no user of the oMemeut under n chum of 
right ; end that Lord Tenierden*s Act, therefore^ would not apply to a case 
like tills. IlowoTcr, Ute facts of tiiis special case do not I’aiso that ^loiut. 

** We think, upon the whole, that tho defendants ai*e entitled to our 
judgment.'* 

In Hunt V. Peukei^) it was held that a landowner has a right 
inde|)endent of prescription to the lateral supjiort of his neighbours 
land, so far as that is necessary to sustain his soil in its natural state, 
and also to compensiition for <laiiuige caused either to tlio land or to 
buildings ujKin it by the withdrawal of such RupjH)rt.(p) 

And in tho Norik Easl^n^i Railway Cornparnj v. KlUott.i^i) it was 
held that, aithoiigli as between conterminous ow^ners, the lateral 
support of a neighbour’s soil can only be claimed for the surface of 
the land in its natunil state, yet where a pei-son sells laral to anollier 
to b<* used for an express purpose, Im^ will not be allowtsl to derogate 
fi*om bis own grant by doing anything in the mljaceiit soil which 
unfits the. land sold for tiie purposi* for which it was sold, and it 
makes no ditiVrence that Uie land sc) sold was taken umler compul- 
sory powers. 

But the purcdiaser is not entitle<l to any tuhlilional supjiort afibrd- 
cd by the accidental sUU* in which the adja<*ent soil happens to be 
at the time of the pui chase, however long it may liave been in that 
stab; jaior to the purchase. 

Therefore, wdiere the owners of a drowned mine Hfd<l land to a 
Hallway (Vunpauy f(»r tie* of building a bridge*, and the land 

sold deriveel a^lditional .'^upport from the wabu- in the mine : it was 
held, that the Railway Couijiany was not entitled to nostra in him 
from pumping out the water and resUiring the mine to a working 
condition, although the mine had continued in its drowned abiie, 

G Jur. n. R. 107 . 

(|i) Bat fM SatUA v. Tkmektrak^ Law R«p. ] C. P. 5G4, where it wme held that the rtii:ht 
to Uteriil eappift from adiomiiig Uod U not ra oheolute rif hi, oud the infringemeiti uf it 
is not a oRORe of oetion without RifprecUhle damage. There the defendontR hjr digging a 
well <m their own load oniRed the fell of a recently erected bnilding on the pUiutiffi lend, 
•ad it VRR f fweed that the platatiflf*R load would have lollea in, tn coaRoquenoe of the 
wall, tbongh the hoUdiag had aoi heea erected, hut in that eoee the domige would hare 
taappftaaUe, oad it woe held that he hod no couBe of action. 

(fd ^ dor. a. •* S17 ; 9 Jar. n. e. 556. 
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and tlio works had been abandoned for forty years prior to the 
purchase. (♦*) 

In Broivn v. Robins, i”) the plaintiff was owner of a house erected 
in 1834 on solid ground. Previously to the building of the house, a 
portion of the minerals had been gotten under a garden which 
adjoined the house. Tn 1888 a portion of the minerals was gotten 
under the defendant’s land which adjoined the garden. In 1855 the 
defendant coniinenced getting out the rest of the minerals under his 
land. In 1857 the plaintiff s land sunk, and the house was injured 
by the defendant’s mining operations. It was found by the Jury 
that the sinking of the jdaintiffs land wa.s caused by the defendant’s 
workings; that some damage would have happened, but not to the 
same extent, if the garden -ground had been left solid; that the 
defendant knew of tiie excavations under the garden ; that the land 
would have sunk in just the same whetlicr there was a house on it 
or not; and, Listly, tliat the damage to the plaintiff’s house by the 
sinking was 800/, ; 250/. occasioned solely by the defendant’s work- 
ing, and 50/. damages, caused, in part, by the excavations under thei 
garden : — It was held, fii*st, that, inasmuch as the sinking of the 
plaintiff's land was in no way caused by the weight of the house, he 
was entitled to recover whether he had acipiired a right to support 
for his foundations by the defendant’s vsoil or not. 

And, secondly, that although the excavations under the garden 
contributed, to the extent of 50/., to cause the damage, the plaintiff 
waa entitled to the whole 800/., becuu.se if the defendant had not 
done the WTongfuI act complained of, no part of the damage would 
have occurred. 

In Solonum v. Vintners Cmupaai/Jf) three contiguous houses in a 
street visibly leaned out of the per}>endicular for upwards of thirty 
years, A.’s house leaning on B.’s house. On the expiiution of a lease 
to a tenant, B. took down his house, the effect of which, by removing 
the support, was to cause C.'s house to fall down ; and C.’s fiouse, 
falling, A.’s house fell : — It was held, that the fall of A.’s house did 
not give him a right of action against B. for that X, had not either 
a natui'al or acquii-ed right to have his house supported by B.’s, 
through the intermtxliate house. 

(r) Sm FcppttwtU Y. L. R. 4 Bxoh. S4S, where it wm decided hj the 

Steh«<|ii«r ChAinber elBrmiiif the judoment of the Court of Esohequer thet oa owner of 
land bM no right at eommon law to the topport of tuhterraoeas water. 

ISl 1.. J. Each. 2W, {0 r* Jur. a. n U7T. 



UNNECESSARY BURTHEN, ILLEC.AL. 


475 


And in Bihhy v. CaTierf.^^) in an action hy a reversioner, a count 
alleged, that a messuage and land in fact received lateral support 
from, and were »up|K)rted by, the land adjoining, yet the defendant 
wrongfully and negligently dug and nnule cxi*avati<ms in the land so 
adjoining, and without sufli<*ient shoring, pru[)ping. c»r otherwise 
protecting the inesMiage and land iht* eliV« ts tlierec*!* and 

thereby deprived the luessuage and hint! (»f their su[»port, whereby 
the land and messuage sank. Anotlujr count stated that the plaintitr 
was, by reason of the interest in the messuage and land, entitled to 
have the messuage supporU‘d lat^jrally hy land adjoining, yet the 
defendant wrongfully and negligently dug and made excavations in 
the land adjoining, an<l without sulHcieutly slKUung, pr«»pping, or 
otheiwise protecting the nc ssiiage and land, an«l thereby deprived 
the messuiige of the support to which the })laintdr was .so entitled a.s 
aforesaid, wlierel>v the messuage and land sank . Held, that both 


counts Ji.sclosed a right of aeti<»u, as uell in resjKS't of the injury to 


the house as to the land. 


§ 44. lint no unnece.ssary burtlieii must be cast upon the servient 
tenemont Therefore tin* dominant tenement must he kept in repair, 
must bf! originally well built. 


§ 45, The right of support to iuiildings hy buildings is of 
most usual (Kvurrence in t(»wiis and eitifs, where <iwellingH 
are built in streets. A nice nh frvalion r»c<*u»s here: suppose 
a man t-o have built j>erhM‘tly jMM pmdicularly, there could he no 
pressure on the adjacent house: and if not. tixuigli there may in 
fact have been long continued pre.s^Jire, was it md cUdn, not open ( 
Where the prosure is ap} .'n-nt, as mIu ic beams arc ijcfrtcd in tlie 
neighbouring wall, or supjKui.s rest against it, of < ourM; tlie assertion 
of right is o]»cn. 


§ 46. Where an K;isemeni exists, any infringement of the right 
by an act on the part of tin* owner of the siTvieiit ttmeinerii on hia 
own laud is actionable. Hi.s only exem]»tion arises from the act 
whereby the injury has arisen iKung inevitable and l)eyond his 
control : as the violenc e of winds or tiofxls, or other act of God : 
Adus Dei 'nemini facit ivjur’tmn * for the maxim is Sic vicre tuo 
nt alienvm non Jmlas, Thus Comyn in his Digest says, an action 
lies for misfeasance though the damage ha[ijX‘n by misadventure ; 
and he puts the cas< of a man firing at a bird, and the wadding 


Os r .1 Kith 
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setting fire to his neighbour’s thatch. So BxMe in his Abridg- 
ment says 

If my seirant puts a candle or other fire in a place in my house, and it 
falls and bums all my house and the house of my neighbour, action on the 
case lies against me by him ; and the law is the same if my guest should 
do 

§ 47. But where there is no Easement, it appears that a man 
though he do not deal so carefully with his own property as he 
might, and the result is damage to bis neighbour's property, is not 
responsible. The case of Trower v. CliadwickM in which the 
Exchequer Chamber reversed the decision of the Court of Common 
Pleas, is the leading authority : there Farke, B., delivering the 
judgment of the Court said, 

“ We are unanimously of opinion tliat the judgment of the Court below 
must be reversed. Tlie question arises upon the second count of the declar- 
ation, which states that the plaintiflTs were possessed of a certain vault and 
of cerUin wine therein, and that tlio defendant was about to pull down and 
did pull dowu and prostrate certain other vaults and walla next adjoinhjg 
the vault of the plain tiffs : the count then goes on to state tliat thereupon it 
became uuil was the duty of the defendant, in the event of his not shoring 
up or )>rotecting the plaintiffs' walls, to give due and reasonable notice to the 
plaintiffs of his, iiio tlefeiidaut’s intention to pull down his vaults and walls, 
before tlie defeniiaiit prostratcil and removed the same, so as to enable the 
plaiiitifl's to protect tliemselvcs. Jt then goes on to nliego another duty in 
the defendant, viz., to use ilue caie and skill, and take due, reasonable, and 
projior precautions in and about the pulling down and prostrating and 
removing the said vaults, &c., so adjoining tlio plaintiffs' vault, so that, for 
want of such care, skill, and precaution, the plaintiffs' vault and its contents 
might not he damaged or ile.sfroyed, or the plaintiffs be injured in respect 
thereof ; and it then proceeds to allege as a breach that the defendant 
wrongfully and injuriously pulled dowu, prostrated and destroyed the vaults, 
&c., so adjoining the pliuntifis* vault, witliout giving them due or reasonable 
or other notice of his, tlie defendant's, intention so to do, according^ ta hit 
said duty in that behalf, although the defendant did not shore up or protect 
Uie plainiifiPs* vault, and tlio defendant did not nor would use due care or skill, 
or take due, reasonable, or proper precautions in or about the pulling down 
or prostrating or removing the vaults, &c., so adjoining the plaintiffs' vaults, 
upon that occasion, according to his said duty. And a general verdict has 
been found for the plaintiffs, with general damages. 


(r) Tit. Act. tar. CmCs B. p. 1. Set the cute of FawsrAoii v. Jliea jove, quoted nntt p. KM. 

(ic) 6 Biogh. K. C, 1. 
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« 


^ Tbe pUdoltft 4o ia this coast allege any right to hsTC their Tontt 
sapported by the tiuIIs or walls of the defendant ; therefore no of 
thrirs bos been injured by the act of the defendant The duty to give notice 
is charged os one arising from the contiguity of the defendant's vault to that 
of the plaintiffs. No doubt can be entertained as to the opinion of the Court 
of Common Pleas upon this question. The Lord Chief Justice, in deliver- 
ing tho judgment of the Court, says, * There is no allegation in this count of 
any right of eufcmeiU in alieno Boh, which forms the ground of the 
plaintiffs’ action in the first count And, as to tbe allegation that it was 
tho duty of tbe defendant to give notice to tim plaintiffs of his intention to 
pull down his wall, if ho did not shore up himself, it is objected, and we 
think with considerable weight, tliat no such obligation results, as au 
iuforcnce of law, from tlie mere cii*cumstaucc^ of the juxta-|K)sition of 
the walls of the defendant aud the plaintiffs*. Wc also think it is impos* 
sibie to any that under such circumstances the law imposes u)K>n a |)ai‘ty 
any duty to give bis neighbour notice. Wo are inclined to think that the 
second count of the tleclaraiion has made the breach of this Hup}H>sed duty 
a substantive ground for dumage : and tlie proUibility is, that the main 
damage did result from the want of notice ; for it is obvious, that if notice 
had l>cen given, tlte plaintiffs might have taken precautions to strengthen 
their vault. Inasmuch, therefore, as the damages arc given generally upon 
tho whole declaration, we think the judgment must bo airestcd, and a 
venire de novo awardcil.” 

But, supposing that the impro[)erly pulling down the defendant’s vaults 
aud wails may be treated as the substantive cause of action, and tliat the 
second bi*auch of tlie argument tliat lias been urged on tiic part of tbe 
plaintiffs is w^ell founded (which we think it is not), then the rpiestion arises, 
whether any such duty as that which is alleged to have Ik‘CU violated is by 
law cast u{)on tbe defendant. The duty allcgCil to be cast up<iu tlic defendant 
by reason of the proximity of hi.s premises to those of the plaintifin, is, * to 
use due care and skill, aud to take due, reasonable aud profier prccauliona 
in aud about the pulling down and prostrating and removing tlio said vaults, 
buildings, and walls adjoining the plaintiffs* vault, so tliat for want of such 
carcy ritill and prt*cauiion, the vault of the plaintiffs, and tlie contents thereof, 
might not be damaged, or destroyc<i on that occasion, or tbe plaintiffs injured 
in respect thereof, and the breach alleged is, * that the defendant did not nor 
would use due core or skill, or take due, reasonable or proper precaution in 
or about the pulling down, prostrating or removing tbe said vaults, buildinga 
or walls, so o^ioining the sold vault of the plaintiffs, according to bis duty/ 
The question is, whether the law imposes upon the defendant on obligatioa 
to take such core in pulling down bis vaults and walls os tliat the adjoining 
vaoit shall not be injured. Supposing that to be so where the party is 
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cognizant of the existence of the vault, we are all of opinion that no such 
obligation can arise where there is no averment that the defendant had notice 
of its existence : for one degree of care would he required where no vault 
exists, but the soil is left in its natural and solid state ; another, where 
there is a vault ; and another and still greater degree of care would be 
required where the adjoining vault is of a weak and fragile construction. 
How it the defendant to ascertain the precise degree of care and caution the 
law requires of him, if be has no notice of the existence or of the nature of 
the structure ? We thiuk no such obligation as tliat alleged* exists in the 
absence of notice. And, therefore, upon this gi'ound also wo think the 
count is bad ; and couscquently there must be a venire de novo,** 

§ 48. So in B(jujnall v. London and North Western Railway 
Company , a Railway Company, under the authority of an Act of 
Parliament, took for their line ground lying over mines, then not 
worked, belonging to the former owner of the surface. In order to 
gain tlie level of their line the Company took away a stratum of clay, 
and left a surface of porous rock ; they carried on the line, at a 
slight ascent, to a brook at some distance, over which they carried 
the line by a flat bridge, not constructed so as to contain the W'ators 
in times of floo<l. Between this brook and the surface of the mine 
there was originally a rising ground, through which the Company 
made a cutting for the level of tludr line. Afterwards the owner of 
the mines began to w^ork them, and the line began to sink ; the 
Company kept up the level of the line by heaping aslies and such 
substances thereon, and on the drains by the side of the line, 'which 
had also sunk. The Company w’^ero bound to keep up tliese drains, 
but, after they had sunk, did not. A flood came, and the "waters of 
the brook, where it is crossed by the bridge, overflowing the girders, 
wxro OArried down along the hollow of the line and of the di*ains to 
the s|K)t overlying the mines, and, sinking through the porous rock, 
deluged the mines and stopped the w'orks :-~It wivs held, that the 
owner of the mines had a right of action against the Company for 
the injuries arising from lioth the overflow from the brook, and tlie 
fall of rain-water on the spot, and the overflowings of tlie spring laid 
open in the cutting, and that his remedy did not lie in compensation 
under the Act of Parliament. 

§ 49. basements as it has l)een observ^ed, im|>osc a burthen paii, 
not, eigere : and therefore there is generally no burthen to repair 
cast on the servient tenement. If repair is wanted, the owner of 

S 4ttr. n. «. 16, S#c Oi« aitci of v. Wi/fiaiiuoyi mmI Sm%tk v. 

\\ 161 ; «nd Flttckrr r. luitc |». 161 . 
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the domiimnt tenoineiit must make “ B}* the commoii law/ 

Lord Mansfifld in Taylor w Wfutfhead/}f‘ ‘*he that hath the use of 
a thing ought to repiiir it.” 

§ 50. An Easement, if extingui.sheil by contract, in England 
must be by release under seal ; for the general rule is, that every 
thing must be dissolved by as high an instrument as that whereby 
it is created. X^ihil tain conveniehs eat nuturali eqnitatl quain 
unumquodque dissolri eo ligaminr quo liqatvm ed. If 1 am right 
in assuming that a qrani is not necessary in India, it follows that 
the Easement may be destroyed here by jmrol ngretmient : and thus 
even by the English law an Easement is extinguished, if the owner 
of the dominant tenement permit the owner of the servient tene- 
ment to do any thing which neces-sarily prevents the future enjoy- 
ment of the Easement, S(» the Kiunan law, 

“ Si stillicidii immittrrtdi jus haheam in artam inam^ ri permisfra jus 
iihi in ea area adificandi, stillicidii immittrudt jus nmitto ; et similiter^ si 
per tuum fundum via mihi deheaiur^ ti pertnisero tihi in eo loro per quern 
via miAi dthetnr atiquid facere^ amitio jus vicr.^^ 

§ 51. An Easement is extinguished by cessation of enjoyment. 
So in Moore v. RawnonM) it appeared that the plaintiff, having some 
ancient windows, pulled down the wall in which tlu y were situated, 
and re-built it as the w’ull of a stable, w'ithout any w’indow\ About 
fourteen years afbir this, the defendant erected a building in front 
of this V)lank wall, and after such building ha4l remained tljcrc about 
three years, the [duintif! rc-of»ened a window in the same plac’e that 
one of the ancient wdndows had formerly stood in, and brought this 
action for the olwtruction to his newly-o[Hined wimlow by the 
defendant s building. 

A rule having l>ecn obtained to enter a nonsuit, fuirsuant to liV)crty 
reserved at the trial, the Court of K. B. made the rule absolute. 

Ahbott, C. Jm in delivering his judgment, said, 

taa of opinion that die plaintiff is not entitled to maintain this action. 
It appears that many years ago the former owner of these premiHos had the 
enjoyment of light and air by means of certain windows in a wall in his 
house. Upon the site of this wall he built a blank wall without any windows. 
Things cemiinoed in this state for seventeen yearn. The defendant, in the 
interim, erected a building opposite die plaintiff' s blank wall, and then the 
plaintiff* opened a window in that which had continued for so long a period 

(>) *: iniufi. 74$. 
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ft blank vail without windows ; and he now complains that that window is 
darkened bj the buildings which %e defendant so erected. It seems to me» 
that, if a person entitled to ancient lights pulls down his house and erects a 
blank wall in the place of a wall in which there had been windows, and 
Huffers that blank wall to remain for a considerable period of time, it lies 
upon him at least to show, that, at the time when he so erected the blank 
wall, and thus apparently abandoned the windows which gave light and air 
to the house, that it was not a perpetual, but a temporary abandonment of 
the enjoyment ; and that he intended to resume the enjoyment of those 
ndrantagCH within a reasonable period of time. I think that the burthen of 
showing that lies on the party who has discontinued the use of the light. 
By building the blank wall, ho inny have induced another person to become 
the purchiuMer of the adjoining ground for building purposes, and it would 
l>e most unjust that ho should afterwards prevent such a jKsrson from carry- 
ing those purposes into effect. For those reasons I am of opinion, tliat the 
rule for n nonsuit must bo made absolute.” 


Jiayleif, J., said, 

“ The right to light, air, or water, is acquired by enjoyment, and will, ns 
it seems to me, continue so long as the imrty either continues that enjoy- 
ment, or shows an intention to continue it. In this case the former owner 
of the plaintiffs promises had acquired a right to tlie enjoyment of the light ; 
hut he chojw^ to relinquisli that enjoyment^ and to erect a blank wall instead 
of one in which UieiT were fonnerly windows. At that time lie censed to 
enjoy the light in the mode in which he had used to do, ami his right ceased 
with it. Supjmse that, instead of doing tliat, he had pulled down the bouse 
and buildings, and converted the land into a garden, and continued so to 
use it for a j^eriod of seveutocu years, and another person had been induced 
by such conduct to buy tlic adjoiuiug ground for the purposes of building. 
It would l>e most unjust to allow tlie jxjrsou who hml so converted his laud 
into gaiHlen ground, to prevent the other from building upon the adjoining 
land which he had, under such circumstances, lieeu induced to purchase for 
tliat pur|)Ose. I think that, according to Uie doctrine of moilem times, we 
must consider the enjoyment as giving the right ; and that it is a whole- 
some and wise qiialiBcatioo of that rule to say, tliat the ceasing to enjoy 
destroys the right, unless at tlie time when the pai'ty discontinues the 
ei\joyment ho does some act to show tliat ho means to resume it within a 
rftftftouftble time,” 

Holroyd, Jm added, 

** 1 am of the Mme opinion. It i^penrs that the former owner of the 
pUintifl’a premises at one time was entitled to the house with the windows, 
so that the light coming to those windows over the sdjmning hutd could not 
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be obstructed by tlie owuei of Uiat liuitL I think, however, that the rigiit 
acquircil by the enjoyment of the light continueil no longer Uian the 
exiatenee of the thing itself in resixjct of which the party had the right of 
enjoyment ; I mean the house with the windows ; when the house and tlie 
windows were destroyed by his own act, the right which he Imd in rt^spect 
of them >vas also extinguished. If, indeotl, at the time when he pulled the 
house dowMi, he hatl intimated his intention of rc‘l)uilding it, tlie right would 
not then liave lK!en destroyed with the liouse. If he had done some act to 
show that he intended to build another in its place, then the new house, 
w’hcn built, would in effect have i«jen n continuation of the old house, and 
tlie rights attached l<» the old house woulil have continued. If a man has a 
right of common attached to his mill, or u right of turbary attached to his 
house, if he pulls down the mill or the hou.se, the right of common or of 
turbary will prima facie cease. If he show an intention to build another 
mill or another house, his right coutiuues. But if he pulls down the house 
or the mill without showing any intention to make a Himilar use of tlic land, 
and, after a long jK‘riod of time has elapsed, builds a bouse or mill corres- 
[londing to that which ho pull.s down, that is not ilie renovation of the old 
house or mill but the creation of a new thing, and the rights which he had 
in respect of tlie old house oi* mill do uot^ in my opinion, attach to the new 
one. In this case, 1 think, the building of a blank wall is a stronger circum- 
stance to show that he had no intention to continue the enjo/meut of his 
light titan if he had merely pulled dowui the house. In tliat case ho might 
have intended to substitute soinetbiiig in its place. Here ho docs, in 
fact, substitute quite a different thing— a wall without windows. There is 
not only nothing to show that lie meant to renovate the house so as to make 
it a continuance of the oUl house, but be actually build.s a new liouso 
different from the old one, thereby showing that be did not mean to renovate 
the old house. It seems to luc, therefore, that the right is not renewed as it 
would have liecn, if, when lie ha^l pulled down the old house, he hud sliowu 
an intention to lebuild it within a reasonable lime, although lie did not do so 

CO itistantt'' 

Little<f<de, .1, 

“According to the present rule of law a man may acquire a right of 
way, or a right of common, (except, indeed, common appendant,) upon tlie 
land of another, by enjoyment. After twenty years* a<lvcrse enjoyment the 
law presumes a grant made before the user commenced, by some person who 
had power to granU Hut if the party who has acquired the right by grant 
ceases for a long period of time to make use of the privilege so granted to 
him, it may then be presumed that ho has released the right. 1 think, that 
if a party does any act to show that he abandons his right to the benefit of 
that light and air which he once had, he may lose his right in a much less 

bl 
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perioii than twenty years. If a man pulls down a house and does not make 
any uijo of the land for two or throe years, or converts it into tillage, I think 
he tuay be taken to have abandoned all intention of rebuilding the bouse ; and 
consequently, that his right to the light has ceased. But if he builds upon 
the same site, and places windows in the same spot, or docs anything to show 
timt lie did not mean to convert the land to a different purpose, then his 
right would not cease. Tu this case, I think that*the owner of the plaintiff’s 
premises abandoned his right to the ancient lights, by erecting the blank 
walls instead of that in which the ancient windows were ; for he then 
indicated an intention never to resume that enjoyment of the light which 
ho once had. Under those circumstances, 1 think that the temporary disuse 
W’as a complete abandonment of the right.” 

§ 52. Tlie material question i.s, whetlier the cessation or altera- 
tion arose from an intuntion to abaiulon the right, which must be 
evidenced by the acts of the paHy.C") A blocking up, of a temporary 
nature, of a window, as by boards nailed over it, might bear a very 
different construction fnmi filling up the same s})ace with bricks and 
inurtar, and tlie like. 

§ 53. Express notice of an intention not to abandon may be 
shown. The erection, unopposed by the owner of the servient 
teneinont, of a wall, during the blocking up, which would interfere 
with the re-ofHiuing or the enjoyment of the former right in its ful- 
ness, would afford the sjuiie te.st. It is a species of encroachment. 
The clmracter of the alteration in the dominant, or of the encroach- 
ment by the .servient tenement owner, will give the measuring cast. 
Thus in Lvttrelt'ii c(isci^) an notion was brought for the diversion 
of water. The declaration stati^d, that the plaintiff, on the 4th 
of March in the 4(Hh year of Elizabeth, was seized in fee of two 
old and ruinous fulling-mills, and that from time whereof, &c. 
niagnn 2Hirs aqiur citjundain riruli ran from a place called Hod 
weir to the said mills ; and that for all the said time there ha<l bi»en 
a bank to keep the water within the current ; and that afterwards 
the pimutiff, on the 8tK October, 41 Eliz., pulled down the said 
fulling-mills, and in J une, 42 Eliz., in place of the said fuliing- 

(•) Itt Crottitjf V. LiffkU*wltr, L. R. 3 Eq. 279, affirmed oo appeal L. K. 2 Cb. Ap. 4S2, 
Wcmm), V. C.. laid, **Tbe mere iioi»*uter of a privOege or eaaement ia not in itaelf an 
abandonment that in anjr way conolndee tbe claimant, but tbe neo-WMric eeidenoewilh 
refemoe to abandonment. Hie queeticMa of abandonment ia one of fact, whieb mnei be 
determined on all the dreumntaneet of the earn/* There tbe abutting up dyt work* (w 19 
veart erae held to be evidence of an abandonment of the right to foul tbe water of a 
atream. 
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mills erected two mills to grind com, and Uie said water ran to the 
said mills until the 10th September next following ; and the same 
day tlie defendants fod^runt et fre(^runt the bank, and diverted the 
water from his mills, &c. : — 


“ The defendants pleaded not guilty, and it wa^ found against tliem, on 
which the plaintiff had judgment ; upon which the dofendaut brought a 
wTit of error in llu* Kxediequer Chamber, on which two errors were a»^isigu* 
ed. The principal of tlieso wa'^, that by the breaking and abating of the old 
fulling-niills, and by the building of new mills of another nature, the plain- 
tiff had dt^stroyed the prescrifilion and could not prescribe to have any water- 
course to grist-mills : * As if a man grants me a water-course to my fulling- 
mills, I cannot, as it w*as said, coiixert them to corn-mills, me e co7ttra." 


“ One of these ca^es cited in argument was froin(<‘' * where the abbot of 
Newark granted by fine to find three chaplains in such a eha|Hd of the 
conusee, afterwards the sai<l cha|>cl fell, and there ft netur — (iluringthe time 
there is no chapel) the divine service '*hall cense, for it ought to be done in 
a recent and reverend inunner, and not at large, suhtlio ; but tvnetur^ if the 
the chaj»el is rebuilt in the same place where the* old stood, then he ought to 
do the di\ine service again but (it was collected) if it is built in another 
place, then the grantee is not bound to tlo liviuc service there. 


The next case cited strongly gu[»ports the principle, that an alteration, 
whereby a greater burthen would be imposed, destroys the right altogetlier. 
^ If there be lord and tenant, lunl the tenant holds to cover and repair tho 
lord's hall, as in the 10, Kdw'. Ill, in thi.'* case, if the hall falls, yet if the lord 
builds the hall in the same place w’Ikm'c it wa*. before, and of such bigness aa 
it wa« before, the tenant is bound to cov<*r it ; but if it is of greater length 
or breadth, so as ]»rejudice may come to the tenant, or if it is built in 
another place, or if that whit h was the hall is converte<i to a eow-houKC, a 
stable, a kitchen, or the liki*, iie is not bound to cover it ; ff;r the lord, by 
his act, cannot alter the nature <d* the u-nure, iK»r of the service which the 
tenant ought to do.' 

** It was contended in argument, that the altei-ation from fulIing-millH to 
coru-raills might 1>6 injurious to the grantor, because he miglit have corn- 
mills himsidf, the proximity of oihers to which inigiit iujuie him ; and the 
principle was denied, that a man may preserve an easeinfmiby rebuilding on 
the same spot, and in the same manner, unless the previous destruction ba<l 
been caused by some act of Go<l, ns by uintn^st or lightning ; but it waa 
resolved, that the prescriplif^n did extend to these new grist-inillH, for it 
appears by the register, and also by Ftiz. Xm, Brrt% that if a man is to 
demand a grist-mill, fulling-mill, or any other mill, th*- writ shall l>c general, 


10. lUn. 7 13 s, b aad lb Uta 7 b 
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luttrell's case. 


//e uno molendino^ without any addition of grist or fulling. 21 Ass. 23, 
agree.** of a plaint in assize ; so that the mill is the substance and thing to be 
demanded, and the addition of grist or fulling are but to show the quality or 
nature of the mill ; and therefore, if the plaintiff had prescribed to have the 
said water-course to his mill generally, (as he well might,) then th(f case 
would l>e without question that he might alter the mill into what nature of 
u mill he pleased, provided always that no prejudice should thereby arise, 
cither by diverting or stopping of the water as it was before ; and it should 
Ihj intended that the grant to have the water-course was before the building 
of the mills, for nobody would build a mill l>cfore he was sure to have water, 
and then the grant of a water-course being generally to his mill, he may 
alter tlie quality of the mill at his pleasure as is aforesaid. 

“ So if a man has estovers, either by grant or prescription, to his house, 
although he alter the rooms and chambers of this house, as to make a parlour 
where it was the hall, or the hall where the parlour was, and the like altera- 
tion of the qualities, and not of the house itself, and without making new 
chimneys by which no prejudice accrues to the owmer of the wood, it is not 
any destruction of the prescription, for then many prescrij»tions w'ould be 
destroyed ; and although be builds a new chimney, or makes a new addi- 
tion to his old house, by that he shall not lose his prescription, but he 
cannot employ or sjiend any of his estovers on the part newly added, — tlic 
same law uf conduits and water-pipes and the like. 

‘'So, if a man has an old window to his hall, and afterwards he 
converts the hall into a parlour, or any other use, yet it is not law- 
ful for his neighbour to stop it, for be shall prescribe to have the 
light in such part of his house ; and although in this case the plaintiff 
has inaile a question, fora.sinuch as he has not prescribed genei*ally 
hut iMirticulrj-ly to his fulling-mills, yet forasmuch as in general the mill was 
the substance, and the addition demonstrates only the quality, and the altera- 
tion was not of the substance, but only of the quality or name of the mill, 
and that witliout any prejudice iu the Water-course to the owner tliereuf, for 
these reasons it wa.s resolved that the prescription remained,’* 

So in the recent e4tso of Hall v. where the plaintiff had a 

right to water flowing from the defendant s land, across a lane, to 
his own land, and it api>eartMl, tliat. formerly, the stream meandered 
a little down the lane iHjfore it flowed ink* the plaintifTs land, and 
that, in the year 183*^ the plaintiff, in order to retider its enjoyment 
more commodious to himself, a little ^’aried the course, by making a 
straight cut direct from the ojHjning or spout under the defendant s 
liotlge across the lane to his own premises ; and this, it was contend- 

ti, Scott 167. 
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ed, negatived the right claitneti in the declaration. Thuialt C J., in 
his judgment, said — 

“ If such au objection as this were allowed to prevail, any right, however 
ancient, might be lost by Uie most minute alteration in the mode of enjoy- 
ment, — the making straight a crooked bank or root-()ath would have this 
result. No authority has becu cited, nor am I aware of any principle of law 
or common sense upon which such an argument could base iUelf.*'(d 

§ 54. A good instance of iwn user without any intention to 
abandon, whereby the right is not lo.st, occurs in the case of fountains 
which dry up for a season and burst forth again. Here the right 
revives with the flow of w^ater. This case is likely to occur in India. 
In Hall V. Swift, above (pioted, Tindal, C. J., said, 

It is further objected, that the right edaimed has Ijeeu lost by dcHUCtudo, 
the water iiaving many years since discniitiiiued to How in its accustomed 
channel, and having only recommenced fhiwing nineteen years ago. That 
interruptiou, however, may have lK>eii occasioned by the excessive dryness of 
seasons, or from some other over which the plaintiffhad no control. But 
it would be t<x» much to hold that the right is, therefore, gone ; otherwise, 1 
am at a loss to see why the intervention of a single dry season might not 
deprive a party of a right of this description, however long, the course of 
enjoyment might be.” 

§ 55. So the Civil Law : II i qul cx fundo Sutrino aqnayadvccrc 
soldi sxint, adierunt vif*, pro posxier unique — aqaain, qua per aliquot 
annos usi sxud, ex fonic qai cst in aqro Safrino, ducei'n 'non 
jyotuisse, qxi6(l fans exuruisfiet ; et postea ex eo fonte aquaiu Jiuere 
CAepisse, petieruni que rue — vJ quod jus non neqlujentid aut culpd 
sud arniserant, svaI quia ditcere non pf/tcranf, his restitneretur, 
Qnomirn mihi postulating turn, non iniqua rim sit, suer vrrendxnn 
his pxitavi, Itaqvr quod jus hahueruiU tunc cum primun ca aqua 
pervexiire lul cos non potuit, id eis restituerr placeCif) 

§ 50. When there has been an <*ncroachrnent by the dominant 
and its amount can be ascerUiine*! and separatc*d, it may be so ; and 
the original ea.semc*nt remain ; but wdien th(‘ encrotichrnent is of .such 
a nature a.s not to be cajiable of reparati<»n, the easement is lost. 
The man pays the |>cnalty of his own act. He shall not impose an 
additional burthen on the servient. TTie Roman law recognized thiii 
difference. Thus though an excessive or unwarranttsl u.se were 
made of a right of way, tlie right nevertheless remained, the party 
being punishable for the trcsjiass: — 

*‘5i is cui via rel actus debebatur, ut vchiruii cerio genert uiereiur^ alio 


f) S«e TitvUrfg V Jona. anU p 4C4, 
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genere fuerit usus, videamus ne amigerit servitutem ; et alia sit ejus'con^ 
diiio qni amplius oneris guam limit vexerit, magisque hie plus quam aliud 
videatur — gicuti si latiore itincre usus esset, aut si plura jumenta 
quam licuify aut aqua admiscuerit aliam, Ideoque in omnibus 
istis quastionibus servitus quidem non amittitur, non autem conceditur 
plus quam pactum est in servitute habere»**{o) 

§ 57. But a roof might not be so lowered as to render the 
stilUcidium more burthensome : — 

“ Stillicidium quoquo modo adquisitum sit altius tolti potest, levior enim 
fit eo facto servitus — cum quod ex alto cadet Icniiis et inter dum direptum, 
rtec perveniet ad locum servientem — inferius demitfi non potest quia Jit 
gravior servitus, id est, pro stillicidio Jlumeri, JSadem causa retro duci 
potest stillicidium ; quia in nostro magis incipict cadere ; produci non 
potest, ne in alio loco cadat stillicidium quam in quo posita servitus est ; 
lenius facere poterimus, acrius non. St omnino sciendum est — mcliorem 
vicitii conditionem fieri posse, deteriorem non posse, nisi aliquid nominatim 
servitute imponenda immutatum fuerit*^ 

§ 58. An injury arises not only where the entire Easement is 
[jve vented, but where it is in any way substantially lessened or 
iU'teriorated. 

“ ItenC" snyH Bracton, “ is quis aliquid fecerit quon^inus ad fontem, 
ire possit, vel hanrirr, rel dc fonte aqtue, non tuntam aquam duccre vcl 
hanrire, (ales cadere possunt in assisam.^' 

§ 59. Nor must the secondary Easements, by which the principal 
is enjoyed, be interfered with. 

“ Itrnr says Bracton, “ si quis ire ad fontem prohibetur, habet actionem 
quarc quis obstruxit, quia cui conceditur haustus ei conceditur iter ad 
fontem et uccessus but mere threats signify uotliiug, 

§ (iO. The remedy may be by the act of the party, who has a 
right to enter upon the land of the servient tenement to abate a 
recent nuisance. If a man make a ditch in his own laud, by means 
of which the water which runs to my mill is diminished, 1 may 
myself till up the ditch. 

§ Cl. If a man erects upon his own soil any thing which is a 
nuisance to my mill, house, or land, I may remain on my own soil 
and throw it down. And so I may enter on his soil and throw 
down the nuisance, and justify this in an action of trespass. 

§ 62. If a nuisance be made to my freehold. I may enter on his 
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laud who made it, and dojeet the luiisanee. If a man stops iny wa}” 
to iny conuuou, tuid incloses the cnmmon. 1 may justify the direction 
of the inelosurc of the common or way. 

§ d3. If a nuisance be made ti> my land in which 1 have an esUitc 
for years, 1 may still <leject the ninsance. Nor need tliere be any 
previous notice or demand given. In many cases irreparable mischief 
might occur, as to growing crops by the cutting off or damming up 
a channel, if the party aggrieved were forced to wait for the slow 
proce.s.s of the law ; and he may therefore take the law in his own 
liands, but he must use no more force, !K»r work greater damage than 
sufficient to abate the nuisance, and to restore the c(Uidition of thijigs 
to the siatu^t ante belliDii. U will be advisable however, where no 
uiimcdlate inconvenience or damage accrues, to resort to the law i 
as thereby all chance of affrays and broaches of the peace is avoided ; 
and a Court of E<juity will interfere by Injunction, where the right 
is clear and the injury manifest. In lUaknmnr v. CilatnonjanMre 
Caiuxl NarifjailonOO Cam pan y. Lord Brouyhatn said, 


“ The leading principle then on which I proceed in dealing with this iippli- 
caiion, the principle which, as I humbly conceive, ought, generally H|)eak in g, 
to be the guide of the Court, and to limit it.s discretion in granting iiijuuc- 
tioii.s, at least w'hcre no very siH*cial circum.Htances occur, is, that only such a 
restraint shall be im|H)scd a.s may suflice to stop the mischief complained of, 
and where it is to stay further injury, to kccji things as they are for the 
present.” 

And a fortiori will the Court afford an anij>lo remedy when the 
iufringement is already complete. 


(A) 1 M 7 I. A Kec. p. IW, V. FnUhard. U K. I Ck. Ap. 244. 




I N i> I*: X . 


A( ( IDKN I 

\vhcn't)y dcatij caii-«'d rcpu.NCutativcs »)a\ 
jiurtly iimoctni, 

prt'Ctilcd by act which Dt’caMoU'^ it . i>\ a^'-ntilt, 

(‘n"a;j:eriitiit.s 11U13' rcNiill from 

how far party responsible loi. 

care to preNcni, 

considered. 

A(H*n)KN'rAL riiiK 
A('(’()rNT 

e<}nity )uri.s<liction in matter^ ot. ... 

C<»innioii law courts power ... 

S<*t 

See . 

A( ( (M N'l’ SI ATKI) 

on what fjround ; it** torct 
iiia\ be o}>ened for fraud, ... 

•' surcharging and taJsifying,’* 
etlcct ol long aa|uiesct'n''e in, 
A<H'KHTH)N.->S«e .\/.(urn>},. 

xrrios 

fraud never givc'j ground ut. 

“on the catie," origin of, ... 
suspended by I'elony, ... 

not b}' miedenieanour. 
on false affirmation. ... 

ACT OF (JOD—Scc fhll of J, 

ACT OF l^AULIAMKNI ~.<cc AWo. 


1 ‘ vi.r 


. . .»oi 
■JO I 

Mil) 

, . :»!*!» 

... 

•Jl 


170 

... 170 

170 


... JOd 
... 11 !* 


it» effect on ('i%’il contract, 
on catching bargains. 

Sec Zimtfoftora. Infam'y, 

iu breach of TruM. by ce^/ut tfhit Ji 



r.VDEX. 


4fH) 


ADM/MSTKATJON 

of eff ects of deceased, equity jurisdiction as to, 

See Executor. 

Administrator (Jenerars Act, 

ADULTERY 

connivance by husband defeats right of action, 

ADVERSE POSSESSION 
equitable <loctrine as to, 

AEFIKMATTON 

false, cause of action, 

AUENCY 

agent defined, 

agent cannot delegate authority, 
how appointed, 

Rioiits or PinN(’ii*AL against Agent, ... 

Duties or Agent to PiaNriPAi. enumerated,... 

Del credere, 

duty to keep clear account, 

property distinct from own. 

Rights of Agent against Principae, 

UiGHTa or THIRD PERSONS AG.AIN8T 1*R!NCII*A1., 

foreign principals, ... 

Story’s remarks on, 

Principal adopting acts of agent,... 

J'owcr of agent to bind principal by disjiositioD of property 
Factors Acts, 

Undisclosed principal. 

Payment to agent, ... 

Priuci(ui] liable for agent's acts, 
in case of luavSter and servant, 

■ employer and contractor, 

distinctions between master and employer, 
exception in case of injury to servant from act of fellow 
Principal not liable for agent's malicions trespass, 

Principal not criminally liable. 

Ratification of criminal acts. 

Agent's power to pledge, how determined, ... 

Kiairrs or Piincipai. against Third Paitirs, 
when Principal adopta acts of agent, 

Rights or Agent against Third Parties, 
when Principal undisclosed, ... 

agent signing as such, liability of, 

exceeding authority, 

~ paying over to Principal 


1*1 


Page, 
21 

... 317 

2()9 

34 

99 

... 354 

354 

... 354 

3 ^; ^ 

fj *j 

355,356 
... 356 

... 356 

356 
... 356 
.357 
... .358 

359 
... 359 

359 
362,363 
... 363 

... 364 
364 
... 365 

... 366 

... 367 
-servant 369 
... 371 
371 
,,, 3/2 

372 
372 
372 
373 
373 
373 
375 


a • • 


••• 



INDEX 


4in 


AO EXCY — continued. 

Dissolution of rc!ation»hi{>, 

where inlere^^t coupled with authority ... 

AGENT 

Purchase from principal 
See Principal. yoiice. Agency. 
may ho employed hy Trustee^ 
ALLUVION 
right ol, 

ANCIENT LKOITS 

APPEAL 

Courts ot, ... 

duty of .ludge ol. . . ... 

A P P H E N 'r I C I —See ( or red tot, 
APPROPRIATION OF PAYMKN'l 



Doctrine of, laid d<)wn. ... ... ... ... iJ 4 r, 

Debtor has the first option^ ... ... ... H47 

« 

His intention may he inferred from act-', ... ... .‘J47 

Creditor f right, if debtor docs not ••• ... ... a4H 

need not appropriate immediatcl) , ... ... ... ;h« 

ditfcrence in Roman law, ... ... ... ... 34 H 

course of, by law, where none by parties, ... ... '‘p 348 

First to interest, ... ... ... ;j 4 P 

ARBITRATION 

effect of clauses in partnership deeds, ... asy— 3f>0 

when agreement to refer excludes jurisdiction of Courts, ••• .‘3rH 

parties may make settlement of amount to l>e paid hy, condition 
precedent to bringing action, 

when agreement for acted upon, award binding and ecjuity will 
enforce. ... ... ... . 393 

ARBITRATORS 

choice of, ... ... ... «*i 

ousting jurisdiction of Courts by, ... 

AROUMENTUM AB INCONVENIENT!, 

ARISTOTLE 

his definition ol equity ... 

.shows equity equality, 

ARTIFICIAL STREA.M.—Scr 


ASSIGNEE 

of n 



INDEX, 


ASSIGNMENT 


grantor cannot convey more than his own interest, 

••• 16S 

^liiiceiptions, sale in market overt, negotiable instruments, 

16.; 

llindvi father cannot assign ancestral property, 

164 

of pension. See Public Policy : Fraud, 
of a debt, valid in equity, 

159 

doctrine recoffniaed by Courts here, 

#• . J 69 


A TTOUNKY 

implied contract /y . to act with skill. ... 
duty to tell client the law, ... 

{uirchn^v from client, ... ••• 

iind client, rclntion oK 

Set I'Kiufl. Fidnciarij }{c(attint. Sotnu . 


r ■ « 


• 






# # # 


«#9 


}}G 

178 


225,244 

244 


Ar(TI()N 

tn^jfai'cinciit not to hid at, 

S('t' Fraud. 

lauployiiicnf oI puflcr> at. ••• 

A \’ HU A( J lv< J HN I 'iU A H — Sco ( 'ontnhutwn. 
ItAII.MHNT 


232 


• t • 


233 


:v)4 


euro 


deprtu of cure rc()uired, ... 
comhlioM> (>rioun inu^t 1 h' obscr^cd, 

Hin Mi^ Hf i, dchned, 

(leprer of rare rctpnrcd. 

V \i*n .M. defined, 

I’uwuec tnav uh'. ... ... 

oil dofuult, pawnee may ncU, 
disstinction between, and lien, ... 
Hot KTio ori.Kis i defined. 

care rctiui.site, 

Niu.i.toT, considered. 

ixNKEErilK. *«. ••• 

■ i.imi lloiSF-KEEl'ER, 

... ••• •• • 
duty as to poods,... ... 

passengers..,, 
livestock... 

must ask reasonable price, 
change in law as to carrvinp safely 
common carriers” 

I. and- carriers’ Act, 

Shipowners’ liability. ... • 

limited hv Bill ol Ladins 


••f 






t« • 


wjr, 
... 'm 

3‘t7 
. , . :n>7 

3<)7 

... 3[)7 

3hS 
... 3bH 

398 
... 399 

399 
401.40*2 

402 
... 404 

404 

404,405 

406 
... 406 

407 

404,410,411 

411 
... 412 

in 



!N1>KX, 


H A1 LM KN T — fotUimed. 

Uailhat i.'ARBii:i$, ... ... ... ... ... 4\*2 

what con»tituteft Tcrminusi. ... ... 413 

where terminus )>«yond jurifidict ion ... ... 415 

pasHenpers’ baggage. ... ... ... 415 

consignor’s right to countermand, ... ... 4IH 

time tor iMjrformancc of contract, ... ... 41 H 

lUii.KK nnr.iKiNo iiilk, . ... ... , 4*20 

liable under llreach of Trust Act ... ... 420 

renal C ode... ... ... 420 

Sec Morifrogf. 

JUNKKIJPT —Sec 

HAK(i Al\. — ( ’atching 
Sec Fraud. 

HARUISTKK 


deed ot gilt to l»y client . . .. 2 PI 

HKLIKF 

efl'cct of, on nusrepreHcntHtioii. ... ... 20 .h 

niLl. OK LADINO —Sec Ihn/mnd. 

Terms of exception ii^uul in. ... 411 

Act of (iod, Knemu'*. Kin, 1 Vnl*5 of Sea, ... ... 4 |) 

IIONI) 

lo.st : party suing on, inu.sl give imdcTtuking not to .-^uc or indemnity, 4b. 1 i)7 
I’suriou.s, terms on which relief grunted against, 4 ii 


Injunction from suing on, on what terms, ... • % 4b 

obligee releasing one of co-obligors under mistake of law. no relief;.. i7.» 

IlOTKS. — See Easevtrnl. 

BRACTON 

liorrows largely from Roman Law, ... ... hi 

BRKACII OK rUKST AC'I . 

Sec Trust. Bailmvni. 

BRKAKINO lirLK.-See 


BKNAMEE TK.\NSA(TlONrs ... ... ... ... 25.1 

notice, ••• ... . . 204 

character of, ... ... ••• *•* 2!^fi 

presumption of, may be rebutted ... ... 210 

CALLS. — Sec Joint Stock Compani/ 

CANCELLATION 

of instruments by mistake, when relief m Erjuity ... ... Ih;J 

of usurious bonds, on what terms ... , , ... 40 


f’AKE 

necessary’ in dealing with own proper! s 
in the ot dangerous instrument' 


• ta 


4 • • 


f • 4 




4 *■ • 
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CAliVd^coniinucd. Pace. 

want of ordinary, on part of plaintiff defence to action for negligence 
on part of defendant ••• ... 160 

in pulling down walls, etc., not to injure neighbour’s property, not 
necessary where no easement ... ... ... 376 

Sec Bailment. 

(’ASK 

action on, ••• ... ... 98 

rATC’HlXG HA KG A INS. -“See Vnconscionahle Bargains. Fraud. 


CATTI.E 


enticing aw'ay, 

... 109 

.straying, 

108 

right of way for. ... 

4G5--469 

CAVEAT EMITOK 


doctrine of. 

183, 204, *223 

CERTAINTY 

' 


necessity of in the administration of the I>avv, ... .. 58 

in contracts to he specifically |icrlormed ... ... ‘i83 


t’lIAHLKNGK 

of fl n ry. ... ... ... ... ... 

tHAMPKllTY 

Sec Fraud ... .. ... ... ... •33 

niAM'K 

aoli result of. not punishahle, . . ... ... ... ‘iOO 

Sec IntmtWH. 

(’IIANNKI.S 
Sec Water. 

CHAKArrKU 

representations as to, on faith of w'hich third party acts, actionable, . f»9 

giving servant, not lilielloiis, ••• ••• ••• 101 

(lUKl riKS 

equity jurisdiction over, ... ... ... lil 

CHAUITY, 

CHEQUK 

Sec 

CHILD 

See 


his illustration of the nccci«Mty of kiiowknlgc of all di\ tsioos of Law.,, I 
CHOICE 



INHKX. 



CITIZENSHIP, ... 

C.’LIEXT— Sec Attorney, Barruter, VakeeL 
COLLATERAL SCPPORT 


1*A4JK. 








••• — L'J0,470— 47»» 

COLLISION 

of ships and camagc*^ ... ... ... 112—115 

COMMODATCM 
Sec Bmlment. 

('OMMON LAW 

twenty sources for ascertaining, enumerated by ( oke ... ... so 

“COMMON SENSE" 

fallacy of, ... ... .. ... ;t 

Mr. ficorge Norton’s remarks on. ... ... 3—5 

COMPENSATION 

See Speeijic Perr'annaurr Porfetture. 

COMPOSITION DEEDS 
Sec* Creditor /'rand. 

“COMPOS MENTIS" 

Sec Lunatic, Fraud. Jntnxicatwn. Married Woman Infant. 
COMPROMISE 

of doubtful right uplield, by Equity, ... 

of rights which turn out otlicr than what parties thought, ... 

CONCFiALMENT— what will vitiate policy — Sec Jmurance ... 

by silence, ••• ••• •• ••• ... 

by vendor of defect in title, 
by Directors of Joint Stock Companies, 
of matters intrinsic and cxtrinMc, 
of facts increasing risk of surety, 

when duty to disclose • • « ••• • • • 

moral duty to disclose, ... 

(ONDITIONAL SALE 

See Mortgage. 

CONFIDENCE 

relation of, requires good faith, ... ••• ••• 

when reposed, equity will protect. 

Sec Fiduciary Relation. Fraud. 

CONNIVANCE 

by husband at adultery. 


... I7f; 
... I7t> 

... 211 

... 211 
...217,223 
.. 217 
... 22.1 
...224,3.12 
... 221 
... 222 


... 176 
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<WA'N/i’A'7’--Nec' Conlraei. 

the elements of, considered, 

in the case of Infancy, Coverture, Lunacy, nrimkcnness, &c. 
.4 ristotlc's doctrine of. 

See Intention, 

neccHsary from both parties to vary contract, 
u'aives error of procedure ,,, ... 

I»y ccHtiii qui trust to breach of trust, 

( OSSKi^VKSi'ES 
Sec Jiulffineut. 

(X)\sh)i;i;ati()X 


Page 


... 

... lO’s 
... 2(>h 

... ‘M7 


what vvili support promise, ... ... ... 250 

purcliaser lor vuhie — See Pnrrhasrr. Inimfiral ('ontruct. Puhlic 
J^olinj, ... M. ... ... ... 44 

Tnadecjuacy, more, not ground for setting aside contract, ...22ih28!t 

c<»rrupt, contracts for against public ])olicy, and lliereforc void, ... 2.i9 

immoral,.., ... ... .. ... 240 

valuable, good, considered ... ... 255 

Sec Speei/ic Performuvec. 

CONSKJNOU 

right to countermand, ... ... ... ... 41s 

See Ihufment. Stoppoi^v in Tram it u. 

(’ONTllAtT 

implied, to act with skill, ... ... llO 

cannot he departed from hut by mutual consent, ... ... lf>8 

accident no excuse for non-|»crformance of, ... ... IPH 

voided by fraud, ... ... ... 20.‘{ 

in restraint of marriage, ... ... ... ... 2;H 

nuirriage brokage ... ... ... ... 

in restraint of trade. ... ... .. ... 2:12 

gaming, ... ... ... ... 23.4 

immoral, ... ... ... ... ... 240 

against public policy, ... ... 241 

See Fraud. Consuleratiou. Puhltc Poiicp. Maintenance, 

Champerty, Immoral. 

ngbt to sue for misfcaaance or nonfeasance, arising out of, ... 115 

rendered illegal by Statute, ... ... ... ... 241 

effect of acquiescence on void, ... ... 242 

in fraud of creditors. ... ... ... ... 253 

See Spfcijic Performance. 

ultra nrea— specific performance of. 
time for pcrformancc^Scc Bmlmcnt. 


... 240 

... 255 


... 41*^ 
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CONTRACTOR when liable for acts of employees, 

when liable for damage done by his workmen. 

when act lawful, 

, * *'* 
who not employer. 

• • • • * • 

See Agency, 

COX 1 RIBUTIOX between sureties 
between Legatees, 
in cases of jettison, 

••• 

general average. 

no compulsory, between wrong doers. 

CONVEY AXO: 

in fraud of creditors, 

• • • , , 

• • « • * 

of purchaser, 
test of fraud, 

• • • * • 

distinction as to voluntary, 

CORRECTION 

of child, scholar, apprentice, 

COVENANT 

iSee iSpecijic I* erf nr tun nvr 
CREDITOR 

contracts in fraud of, equity against,... 
subsequent, in case of voluntary settlement, ... 

' ' • 1 1 

secret composition deeds, 

CRITKUSM 

fair, not libellous, 

CUSTOM 

of shaving or niidwiiery. (native.) not ‘•n^tainahlc a^ .Mccrassie 

"Slit ... ... 

DAMAGE.S 

injury gives right to some, though nominal, ... 

danmum absque iujuruh 
instances of, 

from neglect— See Neglect. 
enticing cattle, 
from unlawful acts, 

from breach of contract to act with skill, 
measure of — See Measure. 
too remote in contract, 
too remote in tort, 
not to be vindictive, 
from Plaintiff’s own act. 
from breach of contract, 
when private right merger m public wrong 


pAor. 
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DAMAGES— 



Paoi 

n&tuTC of, ••€ ••• 

1 • • 


• 

••• 

motive cannot be regarded in contracts, 


\ 

• 14 

• 12{ 

may be in torts, 

• •• 


S 4 4 

J udge cannot give more than asked, 




may give less, 




mitigation of, in case of contracts, ... 


• •a 

••• m.^xM 

rules for determining penalty, ... 

• • • 

137—145 

liquidated damages, 



... 137 

Courts of Equity’s power to give, ... , . . ‘ 

• • • 


23,291 

See Specific Verfomance^ 




Measure of Damages. 




DAMNUM ABSQUE INJUltlA 

100 

instances of, ... ... ... ... 


• # • 

loo 

legal acts : privileged commimicatioD : fair criticism : pulling bouses 


down to chock fire : from exercising lawful right, 

• •• 

100,101 

where damage result of riaintilTs own act, 


990 

110 

l)AN(JER()US ANIMALS, ... 

• •• 

110,135,162 

iostrumctitH, use of, ... 


• « • 

159 

nmchincTy, ... ... ... 

• • • 

* • • 

160 

DEin’OU . — ^ee Creditor. Executor. Fraud. 




DEGKIT, no action for misrepresentation, where no moral fraud, 


» t • 

206 

DEED 




what notice it gives. See Notice. 

f • I 

• • • 

365 

DErOSITrM-Sce liailmeni. 








• 

force of. ... 



72 

DELIGTlIM^Sec Fart Delicto. 




DISCOVEUY, 

• • « 


20 

now obtainable at common law, .. 


• • • 

23 

“ DOLUS MALLS' 




described, 

• • 

• 

203 

DOMAT 




deduces all law from the two great Chri.stian commandments. 

• • • 

150 

on accident, ... 

* • t 


200 

study of, recommended. 


• • t 

29 

DRIVING 




negligent, 

« • « 


113 

DRUNKKNNESS, 

' ••• t** 


• « * 

185 

artidaal madnes.^ 



191 

with pcrwn< under. 


4lf 

227 
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Taok. 


• t ft 


duress, 

per minas^ 

contracts made under, 

DUTY 

cast by law on parties to do acts, 
cast on party by law, must not be avoided, 
^to disclose lact.s, 

8ce Misrepresentation. 
to speak truth 

EASEMENTS 

natural 
of necessity 
effect of notice, 

See Notice 

defined, .<* •<. ••• 

affirmative, 
negative, 
division of, 
origin of, 
lie in grant, 
license, ... 

executed; executory, 
on severance, 
reservations of, 
what enjoyment constitute'^. 

Of Wateu ... 

natural right to... 
by occupancy, 

Mason V Hill,.., t«# ••• 

artificial right to, ... 
to throw back-water, 
to prevent flow, ... 
to alter quality, 

subterraneous water.'., . ••• ••• 

lakes, 

tanks, ... 

windmills, 
light, 
prospect, 

Altebatiok or tenemf-nt does koi alter easement, 
right of way, ... ••• 

kinds of, specified, 
right to support, 
perpendicular : lateral. 


... 110 
175 

... 182,222 


• • ft 


... 208 

. 4X1 

1 51 . 1 . '. 5,448 
... 8:i,412 
205 


4:i;t 

4:14 

4:U 

4:15 
4:15 
4y.5 
430 
440 
... 441 
442 
443,440 
.. 440 

152,44K 
.. 152 

1 52 
. 451 

451 
451 
451 
153,155 


• •• 




401,404 


... 464 
404 
470,476 
... 470 
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EASEMENTS— con/mw<frf. 


Face 

No ADDITIONAL BURTHEN TO SERVIENT, ... 

• a • 


buildings supported by buildings, 



repairs, ... ... 


... 478 

E XT l sen os OF EASEMEST, 

$00 

... 479 

intention to abandon, ... 


479,482 

notice of intention not to abandon, 

i.## 

... 482 

non-user. 

• • * 


cncroaclnnOTit, 

•• t 

• • • 

remedy, ... 

• • • 

486 

by act of party, 

• • • 

... 487 

by Court, 

ff • t 

487 

EMreoYEU AM) CON'riJAC'rOIl ... 

• • • 

• • • 

Si'e A^jrucy. 



E.VEiMIES 



See JUll of Jjiidinf/. 



EN(E\(iEMENTS 



may be the resrdt of accident, ... 

• • • 

... 201 

KNTAII. 



Sc'O Fci’ Tail. 



ITAIU.E l)EEE.V('ES 



now plcadnlile at common law. 


23 

Kcgulations reipiire .Judge to be guided by. 


1 

iff prior to law, 

• • ■ 

13 

separation of law’ and. 

• t • 

... 14,19 

inisapprcbeiision ns to ebaracter of. 

• • « 

14 

province of, described. 

• • • 

IT) 

Court of, bound by settled rules. 

• • • 

15 

follow’s the Inw’, 

t • 

... 30,39 

i^lr. Justice Norton’s remark on. 


17 

some of the beads of jurisdiction enumerated, 

••• 

... 21 

jurisiliction, wherein defective, 

• • t 

21,22 

law’ reform, how it affects jurisdiction of, ... 

• t • 

. . 23,24 

necessity of studying principles of ... 

« « t 

29 

must ever exist, even when c(xle. 

• • • 

2r> 

definition of by Aristotle, 


25 

limits of. 

• • • 

. 30-32 

conflict lictwccn law* and, exemplified. 

* • 

27-29 

construction, rules of, same as those of law, 

• • • 

31 

docs not ndieve merely because law is hard. 

• « 

31 

Court of docs not possess legi.slativc power. 

• f • 

• f * 

where no nilc of law. Equity follows its own, 

• • « 


as to Statutes of Limitation. 

• • ff 




INDEX. 


501 




EQUITY — continued. 

adverse possession, 
lapse of time, 
judgment presumed satisfied after 20 years, 
laches discountenanced, 
stale demands discountenanced, 
neglect discountenanced, 
mortgages, payment of, or foreclosure presumed, 
will remove a statutory bar, when, 
when equity equal, law prevails, 
purchaser for value without notice, 
premium pudiciticp 

in pari delicto melior cst conditio po&xidenliK^ 

priority in time, 

he who seeks equity must do, 

in the particular matter to which suit relates. ... 

iniquitous plaintit! shall not recover, 

equity is equality, 

Aristotle's remarks on, 

instances of the maxim, 

largely applies Roman law, 

declares deliberate consent binding, 

will in some cases relieve against mistake of law, 

compromise, on doubtful point of Law, upheld, 

favours family arrangements, 

See Mixtake. Jf'iwrance. Caveat Emptor. 

relieves in cases of fraud... 
when it will give damages, 

the principal on which it decrees specific performance 

See Specific Perjormance. 

considers that done which ought to be done, 
looks to substance more than form... 
agit in personam., 

doctrine as to privity of contract, . 
jurisdiction in partnerships — See P 

EQUITY OF REDEMPTIOX 

See Mortgage. 

ESTATES TAIL 


34 

35 
3fi,37 

3(» 

3(5 

37 

40 

40 

40 

41 
44 
4(; 

40,‘2S4 

50 

51 

.VJ.55 

53 

Hi 

173 

175 

17(» 

I7r» 

2t>3 

27 

•17 


See Fee Tati 
ESTOVERS 

•See Easements. 

ETHICS 

limit equity, ... •• *•« 

obligations of. give no cau!*c of action, ... ••• 100 
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KXECUTOK 

carrying on business of testator, . . . 

Jiable for default of agent, 
must renounce wholly to escape liability, ... 
how far liable for act of co-executor, .. 

not investing funds, 

cannot purchase assets or make profit by estate, 
colluding with debtors, 

action by, for death of testator caused by wrong, 
See Torts^ Frauds Trustee^ Partners. 
EXPECTANT HEIR 

Sec Fraud. Catching Bargains. • 

FACTORS' ACT 



See Agency. 

FALSE IMPRISONMENT 

motive regarded, in affsessing damages, ... 126 

no action for unless malice ... ... 100 

FAMILY ARRANIJEMENTS UPHELD ... ... ... 176 

but when liability to imposition.^ Arc., will be set aside, 1T8 

FEE I’AIL 

history of, ... ... ... ... ... 76 


FEKINEI) ISSUE,... 
FEME COVERT. 



See Alarrtfd U omnw. 


FELONY 

where private right of action merges in, ... ... 11,9 

misprison of, ... ... ... ... ... ... 119 

fkn(;es 

neglect of, ... ... ... ... 108 

lopping, must not injure neighbour’s property, ... ... 131 

FEK()CI()US%\NIMAL 

damage from, ... ... ... ... 110,135,16*2 

FERRYMAN 

duty of, to ferry, ... ... ... ... lio 

FICTIONS OF LA>V 

founded ou equity, ... ... ... ... ... 87 

instances of, ... ... ... 87 

FIDUCIARY RELATION 

Sec Frauds 

Parent and Child, ... ... ,„176,2*26 

Trustee and cestui qui trust, ... ... 244 
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FIDUHARY relation 
Attorney and Client,.., ^ 
Principal and Agent, 

Guardian and Ward*... 

T • • a 

Principal and Surety, 

See Specific Performance. 


••• 244 

246 

. 226,247 


* * * 


FIRE 

negligently caused, liabUity for, 

accidental,... 

' • • 

pulling down house, to stop, not actionable, 
See Bill of Lading. 


...104,476 
... 107 

... 10 ! 


FIREWORKS. 

See Squib. 
FORCE. 


See Intention. 


Acts done under legal compulsion. 


• • 

102 

FORECLOSURE 




... 

of mortgage presumed from long possession . . . 

« • » 

••• 

• • ft 

427 

See Mortgage. 


• • a 

i9\J 

FORFEITURE 




equity relieves against, 

» • • 


21 

not against forfeiture of shares of Company for non-payment of calls .. 

146 

no relief when Statute works, ... 

• • • 

• a a 

147 

not allow'ed in equity when compensation is sufficient. 

t • 

• •a 

145 

FORMS OF ACTION ... 

• » » 


llo 

fraud 




will open an account stated, 

»f » 

•fta 

170 

voids contract ab initio, 

S » • 

a ft ft 

203 

courts do not lay down definite rules about, 


« ft • 

203 

cannot form ground of action, ... 

• • 

• a« 

203 

described by Lord llardwicke. 

« • « 

* • * 1 

204 

division of, 


* • • 

204 

• Legal and moral, distinguished 

• « V 

• t * 

205 

misrepresentation, effect of, see Miartprthenlatwn Action of deceit when J 

it lies for. 

• •• 

• • ft 

20fi 

when want of knowledge, ... 

« . 

ft ft# 

20‘J 

actual ; constructive, ... 

• • • 

ft » 4 

217 

SUGGESTIO rALSI,... 

• « 

• a# 

217 

must be of something material, ... 

• « » 


217 

as to matter in which one party trusts the tilhcr, ... 

a • • 

•»a 

2l«t 

when one party not justified in trusting the other. 

• • • 

■ ft ft 

220 

— — knows the representation IJilfle, . . 

• • • 

a • 4 

221 

party must have been misled to his injur>\ ... 

• t « 

• 

221 

Surrsi:ssio veii. 

« • » 

« a 4 

221 

moral duty to diatlosc. 

« # a 

• » • 

222 
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as to intrinsic and extrinsic matter, ... 


••• 223 

Caveat Emptor^ rale oi, ... ... 


••• 223 

relations of the parties to be considered, ... 


... 224 

Purchases by agents, trustees, &c... 

• • a 

... 225 

on infants, married women, persons of weak intellect, 

••• ••. 226 

undue influence, ... ... ••• 


... 226 

intoxication, ... 


... 227 

unconscionable bargains, 


... 229 

inadequacy of consideration, 


... 229 

Constructive Fraud,.., .„ 

s • • 

... 230 

contracts void against public policy, 

• •• 

230 

marriage brokage bonds, 

■ s a 

... 231 

settlement in fraud of marital power, ... 


... ... 231 

conditions in restraint of marriage, 

• •a 

...231,232 

of trade, ... ... 


232 

engagements not to bid at auction. 

• • • 

... 232 

employment of puflers at. 

• 

233 

assignment of pension. 

• • • 

... 233 

wager contracts, 

• •• 

maintenance and champerty 

• • a 

...233— 23G 

contracts for sale of public oflices, ... 


... 237 

■■ — alfocted by moral turpitude, ... 

• •• 

... 233 

against public policy, some enumerated, 


... 241 

Fiduciary relation, .. 


... 243 

.See Mistake, Misrepresentation. 

J’ureut and child, 


...176—226 

Trustee and cestui qui trust, ... 

• • • 

... 244 

attorney and client. 

• • • 

... 244 

Cuardiaii and ward, ... 

• • • 

... 247 

Principal ami surety, 


... 248 

Frauds afl'ecting third parties 

• • • 

... 248 

catching bargains 

• t • 

... 248 

— ■ ■ mnst be under pressure. 

• • • 

... 249 

Equity copies Macedonian law. ... 

acquiescence destroys relief. 

• • • 

... 253 

conveyances in fraud of creditors, ... 

• • « 

... 253 

in fraud of purchasers. 

« i • 

... 254 

— volunta ry con voyances, 

• « « 

...168— 255 

fraudulent preference. 

• a • 

... 256 

---------- secret con)iH)sition deeds, 

«aa 

... 257 

Executors colluding with debtors, 

• • « 

... 258 

Pleading fraud, unsubstantiated, 

• • « 

...258,259 

power of new appointment cannot be used for Iriud, 

• • • 

... 306 

liKNKRAl, AVKRAGE 

Set Vi 
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(JENEBAL RULES 
necessity oi^ 


GIFT, irrevocable, 

voluntary, good against donor though 
(;OOD CONSIDERATION. 


• • • 

void Airnimi |)u^chaser^ 


See Consideration, 


(iOODS 

duty of carriers as to, 
See Bailment, 


rm 

Pagk. 


.. nw 


fill ANT 

carries with it all necessary to its enjoyment, 
can only convey what the "rantor has 

^ • • • 

exceptions, 

** ••• ••• 
of easement by English Jaw must be by deed, 

in India may be by verbal contract, 

(iEAIlANTEE 


• • • 


defined, ... 

• * • • 

amount of disclosure requisite in, 
form of guarantee, ... 
instances of ordinary guarantee, 
extent of surety’s liability, 
continuing guarantees, 
discharge of one surety discharges all. 

Surety how discharged 

Principal released with concurrence of surety, 

l)y mistake. 

when position of surety altered by Li’gislation. 
reimbursement of surety by Priucipul. 
contribution between co-siiretieN, 

in some cases implied Ity law, 

indemnity of surety, priiu iples of, 
right of surety to securities in liandsofcn ditoi '^, on pa3'merit of defit, ,141 

when no collateral security. ... , . ... ... ;J42 

•« 

alteration in law by VJ U Vic. c. .. . . ... 

what surety may charge agaimt Principal, .. ... ... ^44 

appropriation of payment, ... ... ... rPM 

whether by Hindu law Principal must Ikj first ‘‘iicd, note (n) .'i.'II 


... .‘{.‘11 
... 

... x\\ 

. 

... 

... rum 

notef/} :pu; 
. ...iwiivwa 
... .'i;{S 

... .'{.IS 

... :i:is 
... 


• »% 




(iUAUDIAX 

dealings by, w’ith ward, ... ... iib — 247 

ilAUDSlIIP 

of particular case, no ground for dcfiarling from gcnf^ral law , ti7 

may be considered in cast ** of specific perfoimancc, ••• f».s 

IIEIK EXPECTANT 
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HINDU UAVV Page. 

incohate right of sons in the inheritance, 
power of father to alienate self-acquired immovable property . . 

of widow to alienate husband’s estate, ... . . 164 

principal and surety, ... ••• ••• 331 

power of managing member of family, ... , * . . 267 

* no contract required to be in writing, ... . . 298,436 

hypothecation, ... .• .. ... ... 421 

mortgage, redemption, ••• • • t.. 423 

easement, ... ... •• ... 436 

adoption, ... ..^ ... ••• 184 

bcnamcc transaction ... ••• •>. ... 299 

allows for improvements ... ... ... 353 

(11 RING 

See lldilmnnt 

Hf'SRAND 

ill equity, Trustee for wife, ... ... ... 29-J 

IDIOTCY 

See /H/ewto. .. .. ... .. .. 211 

if;x()RANci: 


oi' law, all'ordfi no excuse, ... .. .. J 73,192 

in respect to jmJ/lic Jaw, ... ,,, 174 

private transactions lionian Law, ... ••.174 

not affect casi’, when relation of confidence exists, ... 177 

pure, of fact, Mithout imposition will entitle to relief, ... ... J3l 

fait the fact must he inie affecting the contract, not merely collateral, ISI 

must he such as a party could not have removed by due diligence, 132 

wlicre no duty cast on the other party to infurm, ... * . . 182 

doctrine of CfTrcat cwjyt/or ... .. .. ... ls;> 

when equal means of iiihirumtioii open to both, ... ... 183 

when instrument erroneously drawn, .. ... J83 

ol‘ fact in criminal law, ... ... .. |St 


ILLKGALITV 

Sec ("ontnict. ( omidrration, Fraaf. Specific Perjormancf, \c,, 

IMULiKD (’OXTKAtT 

oil part of professional men to act with skill, . . ... 

JMUKISONMKNT 

• just idable, no cause of action. ., .. ... ... 100 

INCONVKXIKNTl 

argumentnm nb, ... ... 92 

INDEMNITY 

by party sunig on lost l»ond. 

AN dUlXJKS 
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INBEX. 


Equity’s jurisdiction over, 

Sec Intention. ... ... ,,, 

dilFerent Epochs in infancy, 
malice in ••• 
frauds on, 

plea of, not relied on, 

See Specific Performance. 
limitation in case of, 

INFLUENCE 

See Undue Influence. 

INIIEUITANCE 
See Hindu Law, 

INIQUITY 

he that hath done, shall not have equity. 
INJUNCTION 

power of (’ommon l^aw (’ourts, as to. 

See Partnership. 

INJURY 

no action where no 

amounting to felony, doctrine Merger., 
from dangerous animals, ... 
from dangerous instrument, ... ••• 

from dangerous machinery, 
by escape of water ••• ••• ••• 

INN-lvEEPEK 

bound to entertain. 

See Bailment, 

INSOLVENCY 

fraudulent trusts in, ... 

Sec Assignee. 

INSURANCE 

policy of, what concealment will vitiate, 
rule in equity, ... 

INTENTION ... 

in criminal matters, ••• ••• 

when defect of understanding, .. 

where act rciult of ignorance, 

-chance, 

— I . eatemal force. 

how proved. 
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INTKKKST 

liability of'rrustec to])ay. 

Sec 

fX^roXITATlON 

dealing with persons under, 

ISSl'H 

when judgment niny proceed on one onl\, 

J KTTISON 

See Contribntiov. 

.M)INT !*rU('IIASi:KS 

trust in cases (d". 

jojx'r s'rot'K (Y)mi*axv 

wluMi share torl'eiled tor non-pnyment of calls, no relief, 
inisrepresi'utation by Directors of, 
co!Jtract for sale of shares in, 

.IDIXT ’ri:XA\('Y 

e(|uity looks on with disfavour ... 

-irDlCIAL nt(K’KKl)lN(;S 

report of, not lihellons, 

jrDDKS 

ditUculli(’s in the way of late Coinpany's, 
honml to give reasons, . . 

whetlur Judgment should he ('ontiiied to points in i^sue, 

\\ hen decision on OIK issue sutlicient, ... 

V hen no nut horit \ , duty of, 
duty of, to declare, not to make the 
and legislator, houiuluries hetween, 

I Veneh, hound to declare the law, 

**. I lulgc made law,” term considered, 
imnlern practice, 

V Statute Law guuh^s, ... 

why .fudges have iuvailed province of Legislator, ... 
excluded hy interest from Juilging his own cause 
— so of foreign (’ourt, 

t 

cannot give more damages, hut may less than riaintitfasks. 

di I)(;mi*:nt 

presumed satisfied in equity after ‘JO years, 

See Prrcedt'ni, Obiter dtetum. 

poj«t|ioning delivery of, reaaous for, 
eviU of po.stpomng, 
when to W delivered, 

••• 

on looking to the consequences of, 
general contiequcnccs^to be regarded, 
private inuat yield to public couveiiicucc. 
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JURISDICTION ,, 

lAui:. 

carries with it necessary powers for enforcing, ,,, 

of Courts of Equity, when the land is not within their, ... 

ousting, by contract to refer to arbitration, ... ... 39,4 

not ousted by agreement to refer, 

JUS TERTII 

not available defence for tenant or Hailee, . 

KNOWLEDGE 

want of, its effect on representation, ... 
equal means of, 

LACHES 

discountenanced in Equity, 
effect of, on claim for specific performance. ... 

l.AKES 

Sec Ka.ienient. 

LAND CARRIEUS* A( ' 1 ' 

See 

LANDLORD- See Truant, 

See Specific Vcrfoimance . 

LAPSE OF TIME 

in equity clfect of, 

begins to bar from the ariMiig of opporinnity of discovery of fraud,... 

effect of on contract originally void, ... 

oil claim for sjK'cilic performance, ... 

in ca.ses of trust— -breach, 

LARCENY-by Haihe, 

Sec Bailment. 

LAW 

ignorance of, no excuse, 

See Ignorance. 

will not enforce a mere moral obligation, 
necessity of practitioner knowing all, 

LAWFUL RIGHT 

exercise of, causes no actionable damage, 
pursued negligently, gives action. 

See ' Unlawful Act." 

LAW REFORMS 

recent, how they affect jurisdictions of I^uity and Common I^w 
Ck)urts, ••• 

LEAVE AND LICFA\SK 

ground of its force a? plea - 


IVA 

TVl 

‘JN 4 

:V2'A 


102 

103 


9 • t 



510 


INOEX. 


LK(iA(JlES Page. 

Equity’s jurisdiction over, ... ... ... 21 

LFjOATEES 

See Contribution, Guarantee, 

LEGISLATION 

bounds between and judicial functions, ... ... ... 7 (j 

usurpation of judicial functions ••• ... 83 

J.EGISLATOB 

duties ofj ... •». ••• ••• ••• 85 

LEX TALLIONIS 

inequitable, ... ... ... ... ... 54 

LIBEL 

measure of damages, motive to be regarded, ... J2G 

fiiir criticism, not, ... ... ... ... ... 101 

re])ort of public meeting may be. ... ... 101 

of /rj* judicial ]>roceedings may be, ... ... ... 101 

privileged communication, not, ... ... ... ... 101 

LK^ENSE 

Sec lUiilment. 

LIEN 

debned, ... ••• ... ... ,,, ... ^150 

general and particular ... ... ... jjSO 

origin of,... ... ... ... ... .‘1,00 

by contract or usage, ... ... ... ;151 

diflcreiit exnm]»lcs of, specified, ... ... ... .. 351 

riglit of, dciiends on possession, ... ... .352 

cannot be set up when not relied on in tirst instance, il52 

vendor of land for purchase money, .. ... ... 352 

of lioman law... . ... ... 352 

joint owners, for improvements, ... ... .. .. 353 

Hindu law has similar provisions, ... ... 353 

LIGHT 

See Kt 

LIMITATIONS, STATUTES OF 

equity applies the spirit of, ... ... ... ... 34 

what sufficient to take case out of, ... ... 

waived by not pleading, ... ... ... ... 269 

parties beyond sea, ... ... 269 

Indian Act, ... ... ... ... 30—243,325 

Sec Morffiaqe, 

Ids I'ENDENS 
See A 
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l.IQUIDATED DAMAGES ... 

Court bound by, 

rules for ascertaining whether, or penalty, 
use of the terms not conclusive against penally, 

LOAN 

See Bailment. 

l.OCATIO OPERIS FACIENDI 
See Bailment. 

I.OCATIO REl 
Sec Bailment. 

LODGING 110USE-RKE1M:U 
See Bailment. 

li:gga(;e 

See Bailment, Radivaij. 

LUNATICS 

Equity jurisdiction over, ... 

Sec Intention. 
not punishable, 

See Weak Intellect. 

MACEDONIAN LAW 

Sec Fraud, 

MACHINEUY 

‘ dangerous, injury from. 

MAINTENANCE ... 

See Fublic Policy- 

MALICE 

Svpplet atntern, 

MALICIOUS I'ROSKCUTION 
Sec prosecution. 

MALICIOUS TRESPASS 
See Ayewfj. 

MAXAGIXC. MEMlU;U-a tru^tc- 

MANDAMUS 

why the writ issues. 

MANDATUM 

Bailment 

M AUULIM E ACCRETIONS 
Wakr 
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MAKKET.OVEIIT 

nalc in, eiiect of, 

MARRIAGE, PROMISE OF 

in action for brcacli of, motive may he regarded in assessing 
damages, 

MARRIED WOMAN 

tMjuity jurisdiction over, ... 
conflict between law and Equity as to, 
when Equity will force husband to make settlement on, 

subjection to husband, 

frauds on, 

marriage brokage bonds, 
settlement by, in fraud of husband, ... 
conditions in restraint of marriage. 

Equity will constitute husband trustee for, 

MAST ER AND SERVANT 

in jury from act of fellow workman, 
when master not liable, 

not rcRponsible for act of servant not done in his business, 
servant responsible for obeying criminal orders of master, 

See Affrnrt/. 

MATEUIAEITY 

not im])ortnnt in warranty ... 

Sec Fraud — suijyesttofaLsi, 

MAXIMS 

use of, 

collections of speeifled. 

MEASl'RE OF DAMAGE 

In (\lNTRArTS 

must result naturally from injury, 

^ possible profits not reckoned in, generally, 
tu\q \u Hadlrt/ V . Jiaxcminh — stated, ... 

motive cannot be regarded, 
exception in breach of promise of marriage. 

In Torts. 

motive regarded, ... ... ... 

damages not to be vindictive, 
damage too remote ... 
profits recoverable, when, 

Judge cannot give more than plaint ifl' asks, 

but may give less in contracts. 
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232 
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... 369 
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193 
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MERGER 

of private in public injury, 
of private right of action in felony, 
none, in case of misdemeanor, 

MISDEMEANOR. 

See Merger, Action. 
docs not suspend right of action, 

MISFEASANCE. 

Sec Contract, Negligence. 

MILL 

building near neighbour’s, no cause of action, 

MISPRISON 

of treason, 
of felony, 

MISREPRESENTATION 
effect of, 

independent of duty, no action lies for, unless moral fraud, 

when want of knowledge exists, 

belief, effect of, 

rule in equity, ... ... 

party affected by, may avoid contract. 

See Specijic Performance. 

See Notice. Fraud. 

MISTAKE ... 

of two classes ; of law ; of fact, ... 
mistake of law affords no cxcuM.', 

necessity of looking closely to sec if undue influence, misrepre- 
sentation, &c., 
mistake of fact, 

affecting the contract, will open it up. 

Sec Ignorance, Eqmtg. 

in criminal law, when it excuses, 
money paid under mistake, 

Sec Specifir Perfortnnnce. 

MODUS ET CONVKNTIO VINCUNT Li:(;KM, 

MONEY PAID 
See Mittake. 
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171 
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MORTGAGE 

payment of, or foreclosure, presumed after lapse of time, . .. .10 

usufhictuar}’, 

rivumvedium, 

account for intcrc'^t. 
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iMOK'KMGK — continued. Page. 

mury laws, how they affect, ... 422 

Equity of Redemption, ... ... ... .. 423 

Statutes of Limitation, ... ... ... 42S 

limitation against mortgagor, ... ... ... 423 

conditional sale, ... ... ... ... .. 426 

tender, ... ... ... ... ... 427 

foreclosure, ... ... ... ... ...427,429 

account, how taken, .«. ... ... ... 428 

priority of, ••• ... • • - ... 429 

a collateral security, ... ... ... ... 431 

Mr. MaePherson’s work noticed, ... ... ... 432 

once a mortgage always a mortgage ... ... ... 146 

MORTGAGES 

Equity jurisdiction as to, ... ... ... ... 21 

mortgagor can only dispose of equity of redemption, ... 164 — 167 

mortgagee only of mortgage term, ••• ... ... 164 

MOTIVE 

cannot l)C regarded in assessing damages fi)r breach of contract, ... 125 

in actions for Torts, may be regarded. ... ... 126 

MUTUALlTy— Sec Specific Performance. 

NECESSITY 

will not justify theft, ... ... ... ... 194 

NEiGimoru 

defined, ... ... ... ... ... 149 

duty towards, ... ... ... ... ... 149 

ancient notions as to who is. ... ... 149 

NEGLIGENCE 

in pursuit of lawful right, actionable. ... ... ... 103 

Plaintifl’s own, 110,116 

f ’ 

Roman Law, ... ... ... ... ... ill 

collision of ahips, ... ... ... 112 

when defendent by care might avoid consequences of plaintiffs 

negligence,... ... ... ... 112 

negligent driving, ... ... ... 113 

of fellow servant, master not liable for, ... ... ... 3^9 

accident result of, ... ... ... ... 201 

See A*a/tce. ... ... 264 

in presenting cheque. ... ... ... 269 

See Bailment. ... ... ... ... 394 

considered, .. ... ... ... ... 400,403 

gross and alight— defined, ... ... ... 404 

NEGLECT 

discountenanced in equity . ... ... 36 
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NEW TRIAL 

oa discovery of evidence unknown at time of trial 
NONFEASANCE 
See Action. 

NOTICE 


Purchaser for value, without. 

* ••• 

... lO.Udl 

effect on subsequent purchaser, 


Roman Law. 

' ••• 

Express — Constructive, 

* • . 

* * # 9 A 

w'hat constructive notice part}' must act on, ... 


absence of title deeds should put on guard, 


when land in possession of tenants. ... 


its effect on easement, 

' • • • f A 


of deed, notice of its contents, 


misrepresentation as to deed, ... 

• • • • . ■ 

of prior un-regiatered deedr 


from state of undivided Hindu family. ... 

2**7 

to agent, is to principal, 

... '2(u 

. . author of fraud, 

207 

Act of Parliament, to all the world, 

*• . 

Lts Pendens, 

# r « 

at any time before money paid, ... 

of intention to pull down walls. 

470 

not to abandon easement, 
of dissolution of partnership, 

See Trust. 

NUDUM PACTUM 

W’hen article sold, &c., does not in fact cxl^t, 

NUISANCE 

when actionable, ... 

... Ill 

when public wrong swallows the private, 

Ji7 

doctrine of merger as t<.. 

u; 

OBITER DICTUM 

force of, 

72 

OFFENSIVE TRADE 

must not be set up to detriment of neighbour, 

1 '1 

OFFICE— Sale of 

See Public Policy 

OVER.RULINO 

a case, 


PAR DELICTUM 

45 

Test of. 

4; 


Sec In pari 
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rAKENT AND CHILD 
Sec Fraud, 
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PAKl DELICTO 

seldom both parties exactly so situated, Test for, 

PARLIAMENT. Act of 
Sec Notice. 


43 


PARTICEPS CRIMINLS, ... ... ... 42 

distiuction between cases when malum prohibitum and malum in se,., 43 

PARTIES 

now examinable, in actions, ... 23 


PARTNERSHIP 

equity jurisdiction over, 21 

partner purchasing Irorn Firm, ... ... ... ... 225 

speciiic performance of contracts to enter into, 277 

what constitutes, 379 

participation in profits, 379 

ostensible, dormant, nominal, partners, 388 

dissolution of, 382 

f<»rm of contract, 382 

each partner agent of rest, 383 

but act must be witliin scope of authority, 383 

negotiable instruments of, 384 

bond Jidr. dealings with single mciiiber of, 384 

admissions by one partner. 385 

notice of dissolution, 385 

Estate of deceased partner, 388 

w ration^ .387 

“ Limited Liubilitv.” 331 

Equity’s jurisdiction over partnership, 389 

Injunction and Receiver, 389 

ctVect of arbitration clauses, 389 

PART PERFOHMANt’E. 


IScc Specific Ferforinaui'c. 
J’AKSKNfJKRS 


duty of carriers as to. 
See Failment. 


PASSENGERS’ LEGGAGE 


See Failmrnf. 

PATRIARCHAL SYSTEM 
fallacy of, 

Tacihw on. 

Mill on, 

Mr. G, Norton on. 
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PAWN 

See Bailment. 


Paok. 


PAYMENT 

of mortgage when presumed, ... 

appropriation of, See Aj^fn^opriation of Patfmcnt. 

PENALTIES 

equity relieves against, . 

See ‘ Liquidated Damages' 

Party shall not escape performance of contract l)y electing to pay 

penalty ... ... ... ... ... H7 

* 

distinction between and sum to be paid for an additional act, ... 14 h 

PENSION 

assignment of—See Public Policy. 

PERILS OF SEA, &c. 

carriers by sea exempt from liability for ... ••• P*** 

Bills of Lading and charter parties usually provide against liability for 
PLAINTIFF 

See Equity. .Specific Fer/ormaiicc. 

PLEADING 


See Fraud. 

PLEDGE 

distinguished from mortgage, 

POISONING POULTKV 

damages for, 

l'OLICY.~See Insurance. 

POLICY, PUBLIC 

See Particeps Crimmu: Trust. 

when it precludes action for private injury. 

in respect to the marriage contract— See Mamed noman. 

forbids restraint of trade, ... 

not to bid at auction, 
puffers at auction, 
assignment of pensions, 
wager contracts void, 
maintenance and champerty, 
contracts for sale of public office, 
various kinds of, enumerated, 
to oust jurisdiction (by arbitration; 

trusts in contravention of, invalid, 

POWERS 

defective execution of. when aided. 
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PRECEDENT 
rationale of, 

• •« 

• 

Page. 
... 57 

when not binding, 

# » • 

• • • 

60 

distinguishing cases, ... 


• • t 

« 

. . t 63 

when decisions fluctuate, ... 

• • • • • • 

• • • 

64 

where reasons satisfactory, not to 

be disregarded 

on account 

of 

hardship of the case, 

• •• • • • 

• • • 

66 

rules, force of, 

• • • 


... 67 

obiter dictum^ force of, ••• 

«*• ••• 

• * • 

69 

where none, 


# • * 

... 74 

i’RiEMIUM PUDICIT^iE 

w’hcn recoverable, ... 

• • • 

• • • 

40,240 

Roman Law of, •«. 

» • • * * V 

# • » 

41 

laiKFERENCE 

fraudulent — Sec Fraud. 

PRIMiE IMPRESSIONIS 

cases of, ... 

• » • 

• • • 

... 74 

PRINCIPAL AND AGEN'K 


See Fiduciary Relation. Fraud. y<ttice. (Jua)antte. 

PKINCIPAL AND SUHKTY ... ... .^31 

PKINCIPAL 


See Agency. 

J*Kl01tlTY in lime, cfTccl oi; ... ... ... 44 

Sec Mortgage. 

riUVlLEGKD COMMUNICATIONS 
See Libel. 

give no cause of action, ... ... ... ... 101 

ririVlTY OF CONTRACT 

bow Law and Equity regard, ... ... ... ... 286 

PROFIT A PRENDRE 
Sec Eoitmeni. 

PROFITS 

generally cannot be regarded in assessing damages for breach of 
contract, ... ... ... ... ... 121 

Sec Meaturt of Damages 

when recoverable, ... ... ... ... 133 

PROmSE OF MARRIAGE 
See Marriages. 

PROSECUTION 

not subject of action, unless maliciou.^. 

PROSPECT 

Easement 
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PUBLIC OFFICK 

See Policy — Public. 

PUFFERS 

at public auction— See Auction. 

Public Policy. Fraud. 
PUNISHMENT 

should follow quickly on crime,... 

PURCHASE by agent, trustee, &c.. 
by attorney of client, 
by guardian of ward, 
by trustee, 

PURCHASER 

for value without notice protected, 

conveyances in fraud of. 

See Notice. Specific Performance 

QUO WARRANTO, 

RAILWAY 

See Bailment. 

RATIFICATION 

of criminal acts of agent. 

See Agency 
RECEIVER 

See Partnership 
RECOVERY 

Common, ... 

REDEMPTION 
Equity of, 

See Mortgage. 

REGISTRATION 

REIMBURSEMENT. 

Sec Guarantee. 

RELATION 

in which parties stand, to be considered. 

See Fraud. 

RELIGIOUS ENDOWMENT 

managers of. Trustees, ... 

dealt with under Breach of Trust Act, 

REMEDY 

when there is a right, there i?, ... 

Bight. Seghgence, Damages. * 


... 91 

... 1*44 
225,344 

... m 

224,313 

40,261 
... 254 
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77 
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224 
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KKMOTENKSS 
See Damages. 

UIPAKIAN PROPRIETORS 
right of— See Water. 

REPRESENTATION. 

See W arrant g. 

RESTRAINT 

of trade. See Public Policy. Frauds 
See Durm. 

RIOHT 

implies remedy, 

limitations of rule, ... 

exercise of lawful, gives no action, ... 

pursued negligently gives action, 

exclusive, to pursue certain callings, ... 

of riparian occupiers of streams •». 

to under-ground water, 

of accretion —jus alluvionis, 

of surety to benefit of securities, 

RIOUT TO SUPPORT 
Sec Easement. 

RIGHT OF WAY 
See Easement. 

RIGHT TO LUJHT AND AIR 
Sec Easement. 


RULES 

of law ; use and necessity of, ... 

for determining between Penalty and Liquidated damages, 


SALE 

in market overt — effect of, 
by Sheriff, what it conveys, 
under Decree, 

SALE, CONDITIONAL, 

See Mortgage. 

SCHOLAR 

Sec Correction. 


SCHOCH. 

setting up near neighbouring, no cause of action, 
SCRIP 

action for not returning. Measure of Damages, 
SEDUCTION 

state of law as to father’s right to sue, ... 
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... 167 

... 167 


... 102 

... 128 


I « • 


• s a 


10) 



INDEX, 


521 


SEPARATE PROPERTY 
See Married Woman. 

SETTLEMENT 

See Married Woman. 

SERVANT 

injury to, from negligence of follow servant. 

Sec Maeier and Servant. Agetirt^. 

SERVITUDE 
Sec Easement. 

SHARES 

See Forfeiiurt. Calh. 

SHIP OWNER 
See Bailment. 

SIGNATURE 
as Agent 

See Agency, 

SILENCE 

its effect as concealment, ... ‘J22 

SKILL 

implied contract by profcsan^nal men, to act with. ... JIG 

SONS 

See Hindu Law. 


SPECIFIC PERFORMANCE 

how far hardship a matter for conf^idcration, 
contracts as relates to, how divided, 
of contracts relating to land, 

chattels. 

partnership contracts, ... ««. 

agreements to grant or renew lease, 

when damages not sufficient compensation, ... 

prettium affeciionisy 
when fiduciary relation, 
principle on w'faich Equity acts, 

Equity looks to substance more than form, 
of contracts to do personal acts, 

how far plaintiff must have performed bis part of contract, ... 
is in discretion of Court, .«• 
of contracts relating to land, 
though jand not within jurisdiction of f'ourt, 
part performance with reference to Statute of Frauds, 
when contract in writing, 
when equity will enforce, ••• 

writiog muft be certain, 


.. 20,270 
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270 
271,278 
272 
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274 
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275 

277 
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278 
280 
283 
282 
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SPECIFIC PERFORMANCE— conrtnaerf. 



FaG£. 

wugbt, or resisted, ... ... 



284 

effect of laches, m. 

s • i 


... 284 

lapse of time, ... 

• •• 

• f « 

285 

I’urchascr against vendor, ••• 

• •• 


.. 285 

not decreed unless valuable or meritorious consideration, 

s • • 

286 

volunteer, difference between executory and executed contract 

266 

when equity will give compensation. 


• • 

287,290 

when substantial defect, 

■ « 


287 

no interference, unless order effectual, 



288 

- to perform part of contract 

• » • 

• • » 

288 

enforcement of negative contracts, 

• • • 


•«t 277,288 

inadequacy of consideration. 


• • « 

289 

total failure of consideration, .. 

• 


289 

where w^ant of mutuality, 


s • • 

289 

infant cannot sue for. 

* » • 


289 

illegality of contract, 

a • » 

• • • 

290 

of contract Wre#, ... ... 



.. 290 

not when misrepresentation, ... 

• • • 

• • • 

290 

mistake, .. 



... 290 

— — fraud, 

■ » • 

• s • 

290 

srKN(^K 




corrects Hlackstonc as to conflict of Law and equity,... 



sguiB 




throwing in crowd, liability for. 

» » * 

• • • 

no 

STALK DKMANDS 




not favoured in equity. 

• t • 


. . . 9.^ 

SfATUTE LAW 




judges bound by, 

• • • 


m 

no relief when statute works forfeiture, ... 



... 147 

contracts rendered illegal by. 

• • • 


241 

STATUTES 




conveyances in fraud of creditors. 



... 254 



« « ft 

254 

distinction between these statutes. 



... 255 

See FruuiL 




of Frauds, considered, ... ... 


• ft ft 
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stipulated UAMAGF.S 




Sec Damoffts. 




STOrrAUE IN TKANi>nT’ 




right of, ... 



166 
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SUGGESTIO FALHl 
See Fraud. 

SUPPRESSIO VERI 
See Fraud. 

SUPPORT 

See Collateral Support. 

right to* ««• 

Sec Eoiemeni. 

SURCHARGE AND FALSIFY 
See Account stated. 

SURETY 

See principal and Surety guarantef 
SURGEON 

implied contract to act with skill, 
SURPRISE* 

TANKS ** See Eaeement. 

TENANT 

cannot dispute Landlord’s title, ... 
TENDER 

See Mortgage 
TERMINUS 

See Bailment. Railway. 

THEFT 

not justified by neceaaity, ... 

TIME for performance of contract. 

See Bailment. Railway. 

TITLE DEEDS 

loss oi^ supplied by long possession. 
TORTS 

measure of damages in action for* ••• 
See ilfsoticrs of DamageM. 

TORT FEASORS 
See Wromg-doert, 

TRADE 

contracts in restraint oi; 

TRAP DOOR 

leaTUig open, negligently, ... ••• 

TREASON 

mispriionoi^ 


Paoc. 


... nti 
180 


••• 


ISA 


...232,24 


196 


«#• 


* • 


see 
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TREES 

* * *** *** 

1'RESPASS 

justifiable when highway impassable 
Leave and License, plea of, 

TKESl’ASS, MALICIOIVS 

See Afjencff. 

TRUSTS 

jurisdiction of e<juity over, 

for purpose of fraudulent Insolvency, ... 

origin of, from statute of Uses, ... ... 

Breach of, Act for, 

Trustee cannot renounce, 

trust in favour of creditors corainunicated, cannot be revoked 

accidental prevention of, ... 

purchase by party in position of Trustee, 

Trustee and cestui qui trust, relations of, 

Sec Fraud, Fiduciary Jichtion. 

liability of Trustee to pay interest, 
do not require pri vi ty of contract, 
acquiescence by C. Q. T.in Breach of Trust, ... 
length of time in cases of Trust Breach, 

Equity never wants a Trustee, ... 

Doctrine illustrated in case of feme covert^ 

Trusts among Natives, 

Trusts defined. 

Trusts sprang fVom Homan Law, 

Three constituents of, 
no particular form of words necessary ... 
may be proved by parol testimony 
subject and object of must be definite, ... 

Division of : Express. — Implied. Executed ; — Executory, 
Inplicd Trusts are constructive or resultiug, 

Inplied Trusts discussed, 

Resulting Trusts explained, 
presumption of when purchase iu name of sou, 

rebutted iu case of Hindu father. 






••a 


Paoi. 

ISl 

. lOl 
2C9 






Trust, when joint purchase, 
no man can be compelled to become trustee, 

How Trust accepted, 

Trustee dc 

Trust accepted cannot be thrown up, 

Properties of OtHce of Trustee, 

Trustee may be discharged by Court, 

Power of new appointment cannot be used fraudulently, 




... 20 
42 

...78,294 
294,330 
368,309 
... 166 
198 
224,313 
244 


... 315 

286 
... 323 

323 
... 292 
... 292 

293 
... 294 

294 
... 297 

297 
... 297 

298 
... 298 

298 
... 298 

299 
... 299 

299 
... 304 

305 

305 

306 
... 306 

306 
... 306 

306 
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TRUSTS— con^inwed. 

Trustee cannot delegate his office, 
may employ needful agents, 
co-Trustees form one officer. 

In charities, majority can bind, • 

executors, administrators, haTe each full control over estate, 
one trustee in absence of fraud not liable for acts of co-trustee, 
liability for signing receipt, •*. 
must not let fund lie in band of co-trustee, 
notice of intended breach of trust affects, ... 
must prevent intended breach. 

Trustee not entitled to emolument, 
unless he contract for compensation, ... 
trustee reimbursed expenses, ... 
profits made by, belong to fund,... 

C. Q. T., may have profits instead of interest, 
trustee, when liable for interest,.,, 
when C. Q. T., knows breach, trustee not liable, .. 

Indian executors not now entitled to 5 per cent, 
trustee must get in outstanding debts, 
how he must invest, 
not answerable for what he does not get in, when no fraud or laches, 3il 

investment in Government securities ... 

■ — ■.'—'by native trustees, 


S07 
.. 809 
809 
.. 809 
809 
.. 311 
312 
... 813 
31 ;t 
...113 
314 

... 314,817 
... 314 
314 
... 315 
317 
... 317 
... 318 
319 


• •• 


receipt of, when sufficient discharge, 

C. Q. T., may restrain truPtee or compell specific act, 
may follow estate into hands of stranger, 
time no bar, when express timst, 
acquiescence by C. Q. T., in acts of trustee,... 
time no bar when concealment, ... 

C. Q. T., where entitled to mesne profit.s ... 

when relief sought by author of fraud or other taking throug im 

Breach of Trust Act,... 
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UBERRIMA FIDKS 

wlien requisite in contracts, 

ULTRA VIRES— CoB^rflc/. 

See Specific Performance. 

UNCONSCIONABLE BARGAINS 
set aside,... 

UNDERGROUND SUPPORT 
right to 

UNDISCLOSED PRINCIPAL. 

Sec Agency, 

UNDUE INFLUENCE ... 

Fraud. 
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UNLAWFUL ACT 

gives right of action, 

USES, STATUTE OF, 
origin of trusts, 

USUFRUCTUARY MORTGAGE. 

See Mortgage. 

USURY LAWS. 

See Mortgage. 

VADIUM. 


See Bailment, 


VADIUM 

See Mortgage. 

VAKEEL 

promise to, pendente lite^ 
VALUABLE CONSIDERATION 


See Consideration. 
VIVUM VADIUM 
See Mortgage. 
VOLUNTARINESS. 


Aristotle^s remarks on, 
See Intention. 


voluntary conveyances 

VOLUNTARY CONVEYANCE 

void against subsequent purchasers, 

See Specific Performance. 

WAGER CONTRACTS. 

See Public Policy. 

WAIVER 

WARD 

See Guardian. 

WARRANTY 

difTerence between and Representations, 
its extent, 

express and implied, ... 

materiality unimportant in, ••• 

See Guarantee. 

WATER, RUNNING 

use oty ... 
subterraneous, 


SOS 




• • s 


••• 


• •• 


« 00 

«ss 

000 


• oo 

• 00 


» » • 


soo 




• «0 


• to 


0 « 0 


Sts 

• •• 


000 


OSS 


Fags. 
... 109 

78 

78,294 


... 246 


172 

... 280 

255 
... 256 


269 


••• 209 
209 

... 210 
211 


152,448 



INDEX. 


627 


WATER, RUNNING— o>Rltmie<{. 

right of riparim proprieton to streams, sat aas 

M(Uon V, Hill, • •• S«* Ms 152 

in artificial courses, S*. sss 157,453 

of sea, estuaries, tidal rivers, 

jUfB s«s 153 

accretions, ••• *** 

maritime accretions, ..s 156 

artificial streams, ... ... ... ... 157 

See Easement 
WAY, RIGHT OF 
Sec Easement, 

WKAK INTELLKCT 

persons of. dealings with. ... ... ... ... 

WIFE 

Sec Marrud Woman Setthment. Kquitff Trust 

WINDMILL 
See Easement* 

WITNESSES 

now personally examinable in Equity ... ... ... ... 24 

WRIT, ORIGINAL 

Commencement of action by. 

WRITING. See Hindu Lav\ Statute of Frauds, 

WRONGDOER 

no compulMiry contribution between — Sec ijontrihutton. 





